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Lake  against  Cobhak  and  Anoiheu-^Nov.  8. 

fTkere  several  diHridi  of  a  parUh  Ijfing  in  several  caunH^-'^^^  ^^•* 
byagreemefUt  unite  in  appointing  overseers  for  upwardsl^^.,  i3&'i^ 
of  30  f^arsj  a  rate  made  for  the  t»kole  parish  wilt  6^C.lI.c.i«,5k»u 
vaiidf  th^  hadng  substantiaUtf  ike  benefit  of  the  43  Eilx.  rJ^M.    *" 
c. «. 
THIS  was  aa  actioD  pf  trespass  tried  at  Salisbury,       nes. 
liist  summer  assizes,  before  Graham,  B.  when  a      -?— 
rerdict  was  had  for  the  defendants.    The  whole  case       J^ 
turned  upon  the  vahdity  of  a  rate  for  the  relief  of  the   -^'**"^*-., 
poor  of  the  parish  of  Wokingham,  which  was  made  ge- 
nerally for  the  whole  of  the  parish,  and  whether  such 
rate  was  valid  for  the  town  and  parish  of  ffpkingham, 
Berks  and  Wilts ^  it  being  contended  that  the  Wiltshire 
liberty  should  be  rated  separately.    From  time  where* 
of,  &c.  until  the  year  1774,  the  parish  of  Woking^ 
ham  consisted  of  three  parU ;  the  pne  part  being  the 
rill  or  boroughj  the  other  that  part  of  the  parish  of 
Wokingham  which  lies  in  the  county  of  Berks,  and  the 
tliird,  that  part  which  lifs  in  the  county  of  Wilts.    Up 
to  1773^  there  were  four  overseers,  and  four  constables, 
for  tlie  distinct  parts,  and  the  rates  also  were  distinct. 
In  1773,  two  paiti  came  to  a  resolution  to  U4)it^^ 


Lanb 

versui 


Cam  in  B.  JR.  in  Michadmai  Term, 

1805.  namely,  that  part  of  the  town  of  Wokingham  which 
lies  in  Berkshire,  and  that  part  of  the  parish  which  is 
in  fVilUf  These  united  together,  and  made  one  gene^ 
CoBHAM  ral  rate  for  the  two  parts,  and  also' desired  the  third 
^  *  part  to  Join,  but  the  inhabitiints  thereof  refused  to 
do  SQ  until  the  jear  1775;  when  in  consequence  of 
a  man(/amti5  to  etect  overseers  for  the  whole  parish  th^y 
complied; but  this  mandamus  was  obtained  upon  consent 
or  fraudulent  collusion,  without  cause  shewn,  and  was 
not  deemed  materiM  by  the  learned  judge.  The 
.  founsel  for  the  plaintiff  contended  that  the  agree- 
ment entered  into  by  the  three  districts  of  the  pa* 
rish,  could  not  alter  the  ancient  constitution  of  the 
parish.  And  it  was  shewn,  that  the  town,  and  the 
Berkshire  district,  in  alternate  years,  elected  two  oter-? 
seers  out  of  their  separate  districts. 

The  learned  judge  said^  that  he  thought  the  agree« 
inent  between  the  districts  'Was  binding  upon  the  whole 
parish  as  it  brought  back  the  parishes  upon  the  ancient 
law  of  the  43  Eliz.  c.  2  ;  and  the  jury  thereupon  found 
^  verdict  for  the  defendants. 

Lens,  Serjt.  and  East  was  with  him,  moved  for  a 
rule  to  shew  cause  why  there  should  not  be  a  new  trial 
on  the  ground  of  a  misdireclion  of  the  judge,  in  thig 
lespecl,  and  contended,  that  the  stat.  13  and  14  Car., 
11.  c.  VZ,  %  «l,  was  imperative,  that  •'  where  by 
reason»of  the  largeness  of  the  purishes,  the  inhabitants 
cannot  have  'the  benefit  of  the  43  of  Eiiz.  all  aiid 
every  the  poor  within  every  township  or  village  shall 
be  maintained  within  the  several  townships  and  vil- 
lages where  they  shall  inhabit,  or  wherein  they  were  last 
lawfully  settled,  and  there  shall  be  yearly  chosen  two 
.'  or  more  overseers  within  ^very  of  the  said  townships  or 
villages  respectively.^" 

Lord  EllenborougBi  C.  J.  "  The  learr.pd  judge 
(3id  not  probably  state  his  direction  without  some  qua«- 

»He  cited  Rex  y.  Leigh^  3  Term  Rep,  7*6, 


Lanb 


tn  the  forty-Sixtk  Year  of  Gieorge  III. 

ItficatioDi*  and  it  appears  they  have  had,  and,  therefore,  ujo5. 
cmJdhzY^  the  benefit  of  the  43  EHz.  in  the  best  man- 
ner posiible,  by  electing  overseers  alternately  for  the 
whole  paruih*  If  1  saw  that  they  could  not  have  the  a,S°Moiiwr- 
benefit  of  that  act  in  any  substantial  manner,  I  should 
lay  hold  of  something  in  order  to  continue  or  revive 
the  old  constitution  of  the  parish  ;  but  from  the  year 
J775,  I  think  they  have  had  the  benefit  of  the  43  of 
jBtfr.  c.  2,  and  therefore  I  dp  not  think  that  the  ver* 
diet  should  be  disturbed/^ 

RtJLB  to  shew  cause  refused* 

M'ComMie  ffgdfW  Davies.-^Nop.  11» 

tVhere  ajactor^  hamng  a  lien  upon  goods  ^  pledget  them  to  AtV 
crediior  fat  a  debt  without  notice  of  such  lien^  and  aith  Ttow* 
out.  tu^  express  intention^  ai  the  time^  of  making  thi 
lien  the  sui^ct  of  pledge^  the  pawnee  of  the  goods  cannot 
take  adva^age  of  this  lien^  in  defence  to  an  action  of  tro* 
ver  ai'  the  suit  of  the  ownen 

Semble  aliter,  if  the  lien  is  expressly  transferred  to  the 
pawnee^  and  the  claim  made  on  that  account  merely, 

n^HIS  case  was  before  the  cturt  on  a  former  occa- 
sion, when  a  new  trial  was  granted  upon  the  fol 
lowing  case  :•  Davi ■•. 

This  action  was  tried  at  Guildhall,  in  the  sittings 
zder  Michaelmas  tenn,  1804,  the  plaintiff  was  non- 
suited by  direction  of  the  Lord  Chit/ Justice,  who  tried 
the  caose,  on  the  ground  that  there  was  no  conversion 

*  By  the  brief  for  ths  plaintiffs  it  appears  that  Graham 
B.  relied  on  the.  circumstance  of  the  usage  for  30  years, 
ihewtflgthat  the  parish  dould  havejhe  benefit  of  the  43  EUz, 
c.  2.  But  it  was  also  there  stated,  that  the  defendant  admitted* 
thkt  the  several  overseers  now  act  separately  for  their  separate 
districts  only.  The  jury  found  expressly,  that  until  1773  and 
1775  each  division  maintained  its  poor  separately. 
♦  See  Smith's  Reports^  Vol.  2.  p.  SSJ. 


M'CoitfBii 

vcrtut 
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1805.  /      hj  the  defendant ;  a  motion  was  made  in  Hilary  term 
]|I  last  to  $et  aside  tbe  nonsuit^  and  for  a  new  trials  and  the 

vtnm»       opinion  of  the  court  was  reserved  upon  the  following 

That  the  p/m'it^t^  was  a  merchant  m  Aberdeen,  and 
had  employed  a  Mr.  Janu%  Rowland  Coddan,  an  accre- 
dited broker  in  the  tobacco  trade,  and  a  dealer  in  to- 
bacco on  his  own  account,  to  purchase  him  some  to- 
bacco, which  he  accordingly  did ;  that  the  tobacco, 
the  subject  of  the  action,  was  part  of  that  tobacco ; 
but  the  defendant  had  no  knowledge  of  the  transac- 
tion between  the/>/atii^i^and  Coddan.  That  Coddan 
the  broker,  bought  the  tobacco  in  his  own  name,  and 
whilst  it  was  in  the  king's  warehouses,  and  had  it 
transferred  to  him,  in  his  own  name,  in  the  king^s 
warehouses,  where  it  remained  subject  to  the  payment 
of  the  duties^  as  is  usual,  till  the  tobacco  it  actually 
delivered  out  of  the  warehouses.  That  Coddan,  being 
in  want  of  money,  pledged  the  tobacco  in  his  own 
name  with  the  defendant,  for  a  sum  of  money,  and 
transferred  it  into  the  defendanV^  name  in  the  king*i 
warehouses. 

Afterwards  an  application  was  made  to  the  defendant 
on  the  part  of  the  plaintiff,  for  a  delivery  of  the  to* 
baccoin  question;  the  defendant's  answer  was^  that  he 
^  bad  advanced  money  to  Coddan  thereon,  that  he  did 

not  know  M'Combie,  and  could  not  transfer  them  but 
to  Coddan's  order,  and  not  till  his  advances  were  paid. 
That  on  the  6th  and  7th  of  November,  the  following 
orders  were  addressed  to  tbe  defendant. 

«  B.  A.— 237— L.  649—597— 659— 508* 
"Ma.  Daviks, 

**  Sirt-Please  to  deliver  to  thieorderofMr.  Thomoi  M*Com» 
hiCf  the  above  five  hogsheads  of  tobacco,  his  property. 
Your  most  obedient  servant, 

James  Rowland  Coddan." 
^  Mr.  SbioypN  DAv;s».--Sir—  I  have  torequestyoa  will 
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immediately  deliver  to  me  five  hogsheads  of  tobacco,  marked        it05» 
and  numtieFed  as  l>elow»  the  same  being   my   property,  and  ■   ■  *' 

placed  in  jOur  bauds  by  my  broker,  James  RoKlaud  Coddan^     M'0*ii»ib 
whose  order  for  their  delivery  I  now  hand  yuu,  and  have  to       DAVtis. 
observe,  that  if  you  do  not  deliver  them  over  to  me,  (  shall  be 
I  ider  the  necessity  of  entering  an  action  against  you  to  en* 
force  their  delive;-y.  I  am  Sir,  your  obedient  servant, 

TboMAS  M*COMBfX. 

B.  A.— No.  237— L,  649—597—659—508." 
That  the  defendant  received  the  Raid  orders ;  but 
said^  that  lie  should  not  deliver  the  tobacco^  until  be  - 
was  paid  the  money  that  he  advanced  to  Coddan  ;  that 
the  tobacco  still  remains  in  the  king's  warehouses,  the 
duties  not  jet  being  paid  thereon,  entered  in  tlie 
books  at  the  king^s  warehouse  in  the  name  of  the  cf<« 
fendatU. 

This  case  was  accordingly  tried  again,  at  the 
sittings  afker  last  Trinity  term,  before  Lord  Ellek* 
BoaouGH^  C.  J.  in  London ;  when  it  appeared  thai 
Coddan,  thie  factor,  who  had  pledged  the  tobacco  to 
the  d^endantf  had  a  lien  on  the  goods  for  301.  for 
money  dne  to  him.  It  was  therefore  contended  that 
Coddan  having  transferred  bis  right  to  the  defendant, 
\he  plaintiff'  was  not  entitled  to  recover  without  having 
previously  paid  or  tendered  the  dOl.  the  subject  of  Cod-> 
dan*%  lien ;  but  his  lordship  held,  that  the  factor  coqid 
not  transfer  the  lien  by  Uie  tortious  ac(  of  pledging. 

The  Solicitor  General  now  moved  for  a  new 
trial  upon  the  ground  that  the  possession  of  Davies  was 
the  possession  of  Coddan,  and  that  the  same  lien  which 
Coddan  had,  the  defendant  might  have  also  ;  for  this 
purpose  he  cited  Daubtgny  v,  Duval,  5  T.  Rep,  504, 

LordELLENBORouGH,  C.  J.  "  Lord  Kenton  s<iid, 
in  the  case  of  Street  v.  Pym,  1  East  4,  that  the  right 
of  lien  has  never  been  carried  further  than  while  the 
goods  are  in  the  possession  of  the  person  who  is  en- 
titled to  the  original  lien^  in  Che  possession  Qf  Che  pi^r*  ' 
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iao». 


ties  themselves.  I  cannot  consider  the  possession  of 
ihedefendcHit  as.^he  possession  of  Cnddan  with  respect 
to  the  leqal  rights  subsisting  between  ihe  plaintif  and 
Caddan,  because  the  goods  were  transferred  to  him 
by  a  tortious  act.'* 

Afterwards,  his  lordship  added,  that  the  opinion  of 
Lord  Kenyan i  in  the  case  of  Daubigny  v«  Duval,  ad  far 
«s  it  was^pplicablc  to  this  case,  seemed  to  have  been 
changed  when  he  decided  that  of  Swett  v.  Pym.  He 
hoped,  however,  that  it  would  not  be  understood 
that  he  meant  to  say  that  a  person  who  is  entitled  to  a 
lien  upon  certain  goods,  may  not  commit  the  posses^ 
sion  of  them  to  another  as  his  servant,  with  notice  of 
the  lifen,  and  may  not  transfer,  to  such  person,  the  right 
to  insist  upon  the  lien  ;  hi.s  observation  applied  only  to 
a  tortious  transfer  of  the  possession.  As  if  the.  factor 
had  delivered  the  goods  to  the  defendant ,  with  notice 
of  his  lien,  and  desired  him  to  keep  them  as  his  seen- 
rity  for  the  amount  of  the  lien  ;  but  here  was  nothing 
of  this  kind« 

Rule  nisi  refused. 


Copyhold, 

Legal  Estate. 

AdmiMionk 

JSjecimeut. 


Doe  on  the  Demise  of  Veenon  agatW  Veekon. — > 
November  IS. 

A-  devised  customary  or  copyhold  estates  to  B,  and  kit  hats 
in  tail  malcy  and  remainder  over  to  C.  his  daughter  Irn 

'  tati.  A.  makes  a  surrender  to  the  use  qf  his  wUL  £• 
enters  and  dies  xoithotd  admittance^  andy  living  B.^  C.  de- 
uses  the  remainder  in  the  premises  to  D.  her  second  son^ 
in  Jee^  subject  to  several  charges^  and  qftentards  dies 
living  B.  mthout  surrendering  to  the  use  of  her  niU^  and 
without  being  admitted.  There  is  a  custom  for  rever^ 
iioners  or  tenants  in  remainder,  not  in  possession,  to  be  ad^ 
enitted  upon  payment  of  half  fines j  and  to  surrender  to 
the  use  of  their  tcilfs.  D.  the  devisee  of  C.  and  her  heir 
eU  laWy  are  both  admitted  as  tenants^  and  F.  is  in 
possession.  Ueld^  that  at  law^  B.  the  devisee^  cannot 
amntiflin  ^ctment^  ths  admission  of  Dl  not  being  capable 
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p/  IdMg  amneded  with  ike  svrrendpr  of  J.  to  the  nte  of       isoil. 

^  Doc  dcm* 

bemble.  D.  has  an  equiiable  interest^  and  F.  may  ho  a  trus^      Vsknow 

tee  for  D.  and  a  court  of  equity  may  compel  him  to  tur^  Vjiowiu 
remter;  butD.  has  no  legal  estate j  nor  any  remedy  at  law* 
'THIS  was  an  action  of  ejectment  brought  for  Ibn 
recovery  of  certain  customary  tenements  in  the 
parish  of  Wakefield  and  county  of  Yorkn  The  cause 
came  on  to  be  tried  at  the  assizes  for  the  county  of 
York,  held  on  the  9th  day  of  March,  1805,  before' 
Mr.  Baron  Graham,  when  a  verdict  was  taken  for  the 
plaintiff',  subject  to  the  opinion  of  the  court  on  the 
following  rsLse : 

Thomas,  Earl  of  Strafford,  being  seised  to  him  and 
his  heirs,  according  to  the  custom  of  the  manor,  of 
(amongst  others)  the  tenements  mentioned  in  the  de* 
claration;  which  are  customary  tenements,  holden  of 
the  manor  of  Wakefield,  by  copy  of  court-roll,  by  rents 
and  services,  according  to  the  custom  of  the  manor, 
and  pass  by  surrender  and  admittance,  paying  on  ad- 
mittance thereto,  some  of  them  compounded  or  certaiii 
fioes,  and  others  of  them  uncompounded  or  arbitrary 
fines,  to  the  lord  ;  on  the  10th  of  Jpril,  1739,  accord- 
ing to  the  custom  of  the  matior,  made  the  following 
sorrender  of  these  customary  tenements  with  the  appur- 
tenances, to  the  use  of  his  will :  "  At  this  court  it  was 
witnessed,  apan  the  oath  of  Benjamin  Sigston,  a  tenant 
of  the  lord,   that  the    Right  Hon.  Thomas   Earl  of 
Strafford,  the  10th  day  oi  April,  1732,  did  surrender 
into  the  hands  o/  the  lord  of  the  said  manor,  by  h\$ 
hands,  all  and  singular  the  messuages,  dwelling  houses. 
coHtages,  closes,  lands,  tenements,  and  hereditaments 
whatsoever,  with   their   and  every  of  theilr  appurte- 
nances, situate,  lying,  and  being  in  Wakefield,  Stanley ^ 
Aherthorpe,  Thorns,  and  Sandal  Magna,  dr  elsewhere 
within  the  said  manor  of  Wakefield,  which  the  said 
^  now  holds  of  the  lord  df  the  said  manor  of  Wahe^ 
feli,  by  copy  of  court-roll^  in  wfapse  tenures  or  occi^^ 
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1W5.       palioos  soever  the  same  now, arc  or  be,  being  of  ihc 

yearly  rent  to  the  lord  in  the  whole,  of  4l.  lOs.  8i<l. 

V1KN09  A°d  compounded  for ;  to  and  for  »uch  use  and  uses, 
ver$u$  intents  and  purposes^  and  upon  such  trusts  and  limi- 
tations, and  under  such  powers  and  auchorities  as  are 
or  shall  be  limited,  expressed,  or  declared,  in  or  by 
the  last  will  and  testament,  in  writing,  of  him  tne  said 
earl,  and  to  and  for  no  other  use,  intent,  or  purpose 
whatsoever.  The  whole  of  the  lord's  rents  paid  for 
customary  tenements  of  the  said  earl,  holden  of  the  said 
inanor,  amounted  at  the  time  of  the  said  surrender  of 
the  said  earl  to  4l.  18s.  1-^d.;  part  thereof,  to  wit, 
$1.  lis.  6d.  being  for  the  compounded,  and  2l.  6s.  B*d. 
the  residue  thereof,  being  for  the  uncompounded  part 
ef  the  customary  tenements.  The  said  earl,  on  the 
22d  day  of  June,  1732,  by  his  wil]  of  that  date,  duly 
executed,  after  specially  devising  several  estates  to  be 
))eld  in  tail,  made  the  following  general  residuary  de^ 
\ise  of  his  other  estate,  including  the  said  customary 
tenements,  holden  of  the  manor  of  Wakefield  aa  afore- 
said, which  he  bad  so  surrendered  to  the  useof  his  will. 
^*  And  as  to  all  others  my  manors,  messuages,  landsj, 
tenements  and  hereditaments,  whatsoever  and  where- 
soever, either  freel^old  or  copyhold  (except  those  in 
the  said  counties  of  York,  Lincoln^  and  Nottingham, 
which  J  have  already  disposed  of  by  my  will  as  afore^ 
said)  subject  to  the  said  several  rents<«charge  of  6000/. 
and  '200/.  per  annum,  and  9uch  devises  thereof  a% 
aforesaid  ;  and  the  legacies  by  this  my  will  or  by  any 
^odicil  which  I  shall  hereafter  make^  I  give  and  be- 
queath the  same,  in  failure  of  issue  male  of  the  body  of 
my  son  William  Lord  Wentwortk,  and  of  my  owri 
l>ody,  to  my  said  three  daughters.  Lady  Jnne,  Lady 
Luct/,  and  Lady  Harriet,  and  their  heirs,  equally  tQ 
be  divided  between  them,  as  tenants  in  common,  and 
not  as  joint-tenants.''  The  said  testator  died  in  No- 
vcrhber,  ]7«09,  without  altering  or  revoking  his  said 
will,  and  leaving  his  only  son,  the  saifl  William  Earl  0^ 
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Strafford^  and  his  said  three  dntighlers  liim  svirvivin!^.        ^.y,^ 

/FiV/iant  Earl  of  6Vra//or£/,  on  the  death  of  his- father      

Earl  Thoma%y  entered  into  the  said  customnry  tene-  VLnNo'"" 
ments,  and  enjoyed  the  same  till  his  death  wjtliout  i^riwi 
issue  in  1791  ;  hut  was  never  admitted  thereto,  unless 
as  may  be  from  what  is  hereafter  stated.  Lady  Harriet 
Vernon,  one  of  the  daughters  of  the  said  Earl  Thomas, 
on  the  COth  day  of  Aprils  177y.  and  whilst  she  was  a 
widow,  by  her  will  of  that  date  duly  executed,  devised 
as  follows  :  "  Whereas  under  or  by  virtue  of  the  last 
will  and  testament  of  my  late  father  the  Earl  of  Straf- 
ford  deceased,  I  am  or  shall  be  entitled,  upon  the 
contingencies  therein  mentioned,  to  the  fee-simple  of 
and  in  one  undivided  third  or  some  other  part  or  share 
qF  divers  manors,  messuages,  lands,  tenements,  aljd  , 
hereditaments  in  the  several  counties  of  York,  Lincoln, 
Nottingham,  Kort/iampton,  Bedford,  Sujj'olk,  and 
Middlesex,  or  elsewhere  :  now  i  do  hereby  give  and 
devise  all  my  estate,  right,  title,  share,  and  interest, 
of,  in,  and  to  the  said  several  manors,  messuages, 
lands^  tenements,  and  hereditaments,  of  what  nature 
or  kind  soever,  and  wheresoever  situate  or  being,  unto 
and  to  the  use  of  my  son  Leveson  Vernon,  his  lieirs 
and  assigns  for  ever,  but  subject,  nevertheless,  to,  and 
I  do  hereby  charge  the  same  estates  with^  the  payment 
of  2500/.  from  and  immediately  after  my  said  sdn 
Leveson  Vernon,  his  heirs  or  assigns,  shall  come  into 
possession  thereof,  such  sum  of  2500/.  to  be  paid  as 
therein  directed."  And  after  bequeathing  several  spe- 
cific legacies,  she  devised  as  follows  :  '^And  all  the  rest, 
residue,  and  remainder  of  my  estates,  real  and  perso* 
nal»  of  what  nature  or  kind  soever,  goods,  chattels, 
ftnd  effects,  I  give,  devise,  and  bequeath  to  my  son, 
Leveson  Vernon,  bis  heirs,  executors,  and  administra- 
tors.*' And  the  said  Lady  Harriet,  afterwards,  on  the 
15th  day  of  July,  1779,  by  her  codicil  of  that  date 
duly  executed, devised  asfollows :  ''^^4lereas  since  the 
MO.  XXIY.  /*.  «•  C 
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1805.  making  of  the  foregoing  will,  I  am  become  seised  of 
jJ^J^^  or  entitled  to  sundry  manors^  messuages,  lands,  tene- 
Vkbwow  ments,  hereditaments,  in  the  counties  of  Northampinn 
ViBNo*.  *"^  Backs,  devised  to  roe  by  Elizabeth  Tordiffe,  wi- 
dow, Ijitely  deceased;  I  do  hereby  give  -and  devise  all 
and  singular  the  said  estates,  and  all  and  every  my  right, 
title,  and  interest  therein  and  thereto,  unto  and  to  the 
use  i^f  my  son,  Lcveson  Vernon,  his  heirs  and  assigns 
for  ever,  charged  and  chargeable  nevertheless  with  the 
payment  of  several  annuities  as  therein  mentioned  ; 
and  I  do  hereby  confirm  my  foregoing  will  in  all  re- 
spects, and  declare  this  to  be  a  codicil  thereto."  The 
aaid  Lady  Harriet  never  surrendered  the  said  custom- 
ary tenements  to  the  use  of  her  will,  nor  wqs  she  or  any 
other  person  (except  as  after  mentioned,)  ever  admitted 
to  the  same,  subsequent  to. the  death  of  the  said 
lEjBxlThomas.  The  said  Lady /fame/  died  in  1786,  with- 
out altering  or  revoking  her  said  will  or  codicil,  lear- 
ning two  sons  her  surviving,  viz.  Henry  P^ernon,  Esq. 
the  def endant,. her  e]diist  son,  and  Leveson  Vernon,  E»q, 
the  lessor  of  the  plaintiff',  and  devisee  named  in  her 
will,  her  youngest  son.  Oa  the  death  of  the  said 
William,  Earl  of  Straff'ord,  son  of  Earl  Thomas,  con- 
siderable freehold  estates  in^the  counties  of  Norikamp^ 
ton,  Suffolk,  Middlesex-,  and  Kent,  come  into  the  pos- 
aession  of  the  descendants  of  the  aforesaid  three  daa^h- 
ters  of  Earl  Thomas,  on  failure  of  his  and  his  sons' 
issue  male,  by  virtue  of  the  aforesaid  residuary  devise 
in  his  will,  and  the  lessor  of  the  plaintiff,  Leveson  Ver* 
non,  Esq.  by  virtue  of  the  will  of  his  mother^  the  said 
Lady  Harriet,  became  entitled  to  one  third  part  there^ 
of,  and  has  ever  since  enjoyed  the  same  ;  but  the  said 
Lady  Harriet  was  not  at  the  time  of  making  her  said 
will,  or  at  the  time  of  her  death,  seised  of  or  entitled 
under  or  by  virtue  of  the  will  of  her  said  father,  7  Ao- 
mas  Barl  of  Strafford,  to  any  devisable  estate  or  iute- 
l^st  of  or  in  any  freehold  premises^  or  any  other  pre« 
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nises  in  the  county  of  Yorkj  other  than  such  estate  or       ^905^ 

interest  as  she  was  entitled  to  (if  any^)  in  the  aforesaid •    . 

cusiomarv  tenements,  under  and  by  virtue  of  the  afore-  ^^  '^**"" 
said  residuary  devise  of  the  said  Thomas  Earl  of  Straf-  versu$ 
ford.  The  defendant,  Henrif  Vernon,  Esq.  son  of  V**^^"- 
the  said  Lady  Harriet,  is  customary  heir  of  the 
tenements  in  question,  which  are  of  the  nature  of 
compounded  and  uncompounded  customary  tenements^ 
and  part  of  the  said  customary  tenements  holdeti 
as  aforesaid  of  the  said  manQr  of  Wakefield^  whereof 
Earl  Thomas  was  seised  as  aforesaid,  at  the  time  of 
making  the  said  surrender,  and  at  his  death.  It  haa 
been  osaal  within  the  said  manor  for  persons  entitled 
to  reversionary  interests  in  customary  lands  holden  of 
the  said  manor,  and  desirous  to  dispose  thereof  by  will, 
or  in  mortgage,  or  otherwise  to  be  admitted  to  such 
reversionary  interests ;  and  upon  such  admittances  to 
estates  not  in  possession  for  the  steward  to  assess  a 
hairSne,  and  sucli  persons  when  so  admitted  have  sur- 
rendered the  same  to  the  uses  of  their  wills,  and  upon 
theinrolnnents  of  such  surrenders  for  no  fine  to  be  paid  ; 
and  no  instance  has  been  found  of  any  admittance  of 
persons  claiming  under  wills,  without  a  previous  surren* 
der  to  the  use  of  such  wills.  The  lessor  of  the  plaintiff 
has  been  admitted  to  the  tenements  in  question,  and 
so  has  the  defendant,  Henry  Vernon,  Esq.  who  is  in 
possession  thereof  as  landlord,  and  the  other  defendants 
are  his  tenants.  Question,  Is  the  lessor  of  the  plaintiff 
entitled  to  recover  all  or  any  part,  and  which  of  such 
customary  tenements  i  It  is  agreed  that  this  special 
case  shall  be  fumed  into  a  special  verdict  at  the  request 
of  either  party,  or  the  court. 

First ;  That  a  sum  of  4l.  143.  6d.  was  annually  paid    ' 
by  William  Earl  of  Strafford,  as  customary  or  lord's 
rent  for  these  customary  lands,  held  of  the  manor  of 
Wakefield,  from  the  death  of  his  father.  Earl  Thomas, 
naktl  the  same  was  discontinued  as  htreioafter  men« 
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1805. 
_;    ]  lioncJ.     The  amount  of  such  renls  in  the  lord's  books 

l>t>e  d«in« 

VtivoM  '  is4K  18s.  \i(i,  but  Earl  l\  illiam  never  paid  more  than 
VirTok.  ^'^^  above  sum  of  41.  1 4s.  (id.  The  receipts  of  the  cus- 
tomary or  lord's  rent  are  entered  in  a  book  distinct 
from  the' court  rolls,  and  never  appear  upon  the  rolls. 
Second  ;  That  Earl  fVilliam  does  not  appear  by  the 
court  rolls  to  have  been  ever  admitted,  but  was  fre- 
quently applied  to  by  the  lord,  and  by  his  steward  to 
come  in  and  be  admitted,  which  he  did  not  do  ;  but  in 
the  year  1771)  the  lord  hisisting  upon  the  said  Earl 
tf'il/iam's  coming  in  to  be  admitted,  and  to  pay  bis 
fines,  the  payment  of  the  above  sum,  41.  14s.  Gd.  was 
discontinued,  and  in  1791  the  lord  filed  his  bill  in 
Chancery  against  Frederic  Thomas,  Earl  of  Stnifford, 
\o  whom  the  estate  had  then  descended,  and  the  cus- 
tomary heirs  of  William  Earl  of  Strafford,  to  compel 
the  party  entitled  to  the  lands  to  come  in  and  be  ad* 
niltted  thereto,  and  that  the  lord's  fines  should  be  paid, 
which  suit  is  still  depending.  Third  ;  The  surrender 
of  Earl  Thomas  to  the  uses  of  his  will  was  presented  iii 
court  iul741,  after  his  death,  according  to  the  custom 
of  the  manor,  but  bis  will  was  never  enrolled  until  the 
year  1802,  when  Mr.  Conolly  was  admitted  tenant  to 
the  compounded  part  of  the  customary  tenements 
under  a  writ  of  mandamus, 

Watkins,  for  the  plaintiff^,  made  two  questions; 
fitil,  whether  Lady  Harriet  Femon,  at  the  time  of 
making  her  will,- and  also  at  the  time  of  her  death, 
hadnjch.aa  interest  in  the  premises  in  question,  as 
she  could  have  devised  by  her  will,  without  a  previous 
surrender  to  the  use  of  her  will.  And  secondly,  whe- 
ther, if  she  had  such  an  interest,  she  made  use  of  such 
T^ords  in  her  will  as  were  snfRcient  to  pass  it.  As  to 
the  surrender  of  a  co|)yhold,  the  surrenderee  is  not  in« 
vested  with  the  tenancy,  but  by  the  admission  of  tho 
lord.   No  one  is  tenant  until  admission^  except  an  heir 
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Q^n  a  desceat.*    And  if  a  copyholder  surrenders  to        1805. 
iht  ose  of  the  sorrenderee  and  his  heirs,. the  estate  re-     j^^Tdem 
mains  in  the  surrenderor  till  aclmittance^i-     So  in  case      VF.fttioM 
of  a  devise.J  It  is  staled  in  this  erase,  that  Thomas  Earl  of    vITsmm. 
5/r^orJ  surrendered  to  the  usa  of  his  will,  and  there 
was  DO  aduiissjOQ  by  the  devisee  under  his  will,  till      ' 
after  the  death  of  Lady  HarrUt  Vtrnon,     Therefore, 
on  the  death  of  Thomas  Earl  of  Strafford  the  estate 
must  have  descended  to  his  customary  heir ;  and  as 
Earl  William,    one    of  the  devisees,   survived    Lady 
Harriet  Femon,  the  legal  estate  in  the  premises  was 
not  in  her  ladjship,  and  she  Lad  only  an  equitable 
interest.    A  legal  estate  in  a    copyhold  is  not  devis- 
able at  all,  but  by  means  of  a  surrender  to  the  use  of 
the  will,  but  such  surrender  caiiinot  be  inade  by  a  per- 
soDirho  has  not  the  legal  eUate  by  admission;  and 
therefore  such  a  person  may  without  a  surrender,  de- 
vise the  equitable  estate.    Aa,  where  there  is  a  mort- 
gage, the  mortgagor  not  havuig  the  legal  estate  in  him, 
has  no  estate  that  he  can  surrender,  and  therefore  may 
devise  the  copyhold  premises  without  a  surrender.^    . 


*  Co.  Cop.  38,  1.  p.  87  ;  1  Term  Rep.  395  ;  1  lioL  Abr. 
502 ;  pi.  34  ;  Cro.  Eliz.  349  ;  Preced.  Chancery ^  573  ;  Roc 
de  Jejriet  v.  Hicsk,  2  Wiiton  13 ;  Atkins  v.  Jtkifts,  5 
Burr.  2764; 

♦  Sir  H.  Peachy  v.  the  Dukx  of  Somerset.  Treced,  in 
C4MC.568,  i&Vr.  454. 

J  Boe  d.  Skewen  v.  Wroots^  5  East,  157 ;  Eerry  y. 
^Uehead^  6  Vesey,  Jtm.  544 ;  Kennebel  v.  ScraJ?,on^  8  Veiey, 
Jw.  30;  Semayne's  i:tiK,  1  Buls.  200;  Attorney-Gateral  v. 
AxdrtTcs^  1  Ves.  226  ;  Duke  of  Manchester  v.  rd}rd  Godot- 
]*«,  2  Kifwy,  77. 

S  Strudwicke  v.  Strudwieke,  Patch.  1720;  OreenhiU  T. 
(^retukilt,  2  Vem.  680  ;  Tufnelt  v.  Page,  2  A(k ,  37  ;  and 
^ing  v.  King^  3  P.  JViitiams,  36O. 
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laift.  Lord  Ellbnborough,  C.   J.     "Are  there  any 

i>(*ed«fQ.     c*seJ  where  this  court  or  any  c#urt  of  law  has  taken 
Vmxoif      notice  of  an  suitable  ositate  i" 

mersit$ 

y*aNON*  Watkins.  •  **  As  by  the  admission  of  the  lessor  of 
the  plaintiff,  the  equitable  estate  is  now  become  a 
legal  estate^  a  court  of  law  may  take  notice  of  it.'' 

Lawkence,  J.  "  The  legal  estate  may,  perhaps,  be 
in  the  heir  at  law  of  T/ajmas,  Earl  of  Strafford,  and  he 
may  be  a  trustee  for  the  heir  at  law  of  Lady  Harriet  For- 
izoii.TheDmustnothegoir|toacourtofequity  f  In  what 
a  state  of  coitfusion  would  cgpyhold  titles  be,  if,  when  it 
appears  that  there  is  an  admission  on  a  surrender  to 
one  person,  there  should  be  a  legal  estate  set  up  under 
^  will  of  which  nothing  appears:" 

Lord  Ellen  BOROUGH,  C.  J.  "  Really  as  a  ques- 
tion of  law  there  is  nothing  in  it.  Here  is  a  devise 
by  Lady  Harriet  Fernon,  which  Lady  Harriet  Fer^ 
non  was  never  admitted,  and  there  is  a  negative  custom 
that  the  devisee  cannot  be  admitted  under  the  will 
till  after  a  surrender  to  the  use  of  the  will.  We  arc 
tt)en  t6  be  hunting  after  an  equitable  interest,  when 
we  have  nothing  to  do  with  the  equity." 

Watkins.  ''  The  custom  goes  only  to  the  legal 
estate.  When  uhe  devised  it,  she  had  only  an  equi- 
table interest,  to  which  the  custom  therefore  could  not 
apply.  She  would  also  be  entitle^  to  admitlance  as- 
surrenderee." 

Lord  Ellenborouch,  C.  J.  "  It  only  clothes  her 
with  a  formal  legal  title,  and  no  more.  Now  nobody^ 
as  her  heir,  can  be  in  a  better  situation  tbao  she  would  be 
hecself,  and  she  was  never  in  fact  admitted.  It  would 
only  be  oversetting  all  the  copyhold  law  as  it  stands  at 
present,  to  hold  the  legal  estate  to  be  in  ihe  lessor  of 
the piaintif.  And  how  could  the  admitlance  of  the 
devisee  of  Lady  Harriet  Fernon  connect  itself  with  the 
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surrender  of  Earl  Thomas^  whose  will  directckl  the  usc^s        ^^ns. 
of  that  sorrender.    The  only  surrender  is  under  the         ^^^ 
will  of  Earl  Thomas.    Surely^  the  proper  view  of  the     VsuMoit 
case  is,  that  the  "heir  at  law  of  Earl  Thomas  is  a  trustee     yji*»«ii. 
for  the  heir  at  law  of  Lady  Harriet,  and  a  eourt  of 
equity  will  direct  that  the  heir  at  law  shall  make   a 
sorrender.     I  caDnot  think  that  Uie  admittance  of  the 
devisee  under  the  will  of  Lady   Harriet  can  be  con-« 
nected  with  the  surrender  to  the  use  of  Earl  Thomas's 
will.  Assuming  that  you  have  equity  (Walton,  for  the 
dtfendant,  said  he    should  contend   that    there   was 
no  equitable  interest  in  the  lessor  of  the  plaintiffs)  we 
cannot  take  notice  of  it/* 

Le  Blanc,  J.  "  The  ground  of  argument  which 
the  defendant's  counsel  is  to  take,  namely,  that  ther^ 
is  00  equity,  shew$  that  we  ought  not  to  entertain  the 
qoestjon." 

Judgment  for  the  Defenda-nt. 

The  King  irgamst   the  Inhabitants  of  Etwall.-* 
'iSd  June.* 

Where  part  of  a  farm  la^  in  the  tozcmhip  of  JV.  and  part  in  SeUlemwt  b^ 
the  parish  of  B.  a  poor-rate  for  the  parish  of  B.for  the  ^j^^rr*^*' 
fortin  B.  zsas  held  good :  (hough,  previouslt/f  the  tenant 
had  paid  onhf  poor-rate  to  A.  but  he  had  paid  tithes  mnd 
church-rate  to  B.  *  .  »  ^" 

j/^PPEAL  by  fVilliam  Or  me,  against  the  charge  of    ^^J^^^^ 

tne  pound  eighteen  shillings  and  one  halfpenny,  the  luhHbirfmti 
on  him,  in  relief  of  the  poor  of  the  parish  of  Etwall^  *^^  Ktwall.  . 
thereupon  the  rate  was  confirmed  subject  to  the  opi- 
nion of  this  court  upon  the  following  case :  y\z.*^  William 
Orme,  the  appellant,  is  occupier  of  a  messuage,  fkTm,and 
lands  of  considerable  extent,  as  tenant  to  Mr.  fVilliam 
Fowler;  the  farm  is  situate  in  two  parishes,  the  dwel- 

#  Omitted  bj  acciUem  io  Vol.  n. 
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1805.  }ing-house  and  about  one  moiety  of  the  lands  are 
situate  in  the  parish  of  Dalbury  in  the  county  of  Derbi/, 
rtrsM  the  other  moiety  of  the  lands  lies  in  that  part  of  th# 
*it  jTi^Iu**  township  of  Daibury  which  is  in  the  parish  otEtwaU; 
the  rate  is  made  upon  the  appellant  as  occupier  of.  the 
last  mentioned  lands,  lying  in  the  parish  of  Etwall  as 
•foresaid.  Dalburtf  is  a  parish^  and  includes  the  whole 
of  the  township  of  7Jfl/6Mry,  except  that  part  of  Orme's 
farm^  which  is  in  the  parish  of  Etwall  as  aforesaid. 
The  whole  farm  always  paid  poor's  rates,  highway 
rates,  and  constable  rates,  in  the  parish  oi'  Dadhury. 
The  land  tax  is  paid  to  Da/bury,  and  the  overseers  of 
the  poor  and  the  constable  act  for  the  whole  of  the 
township  of  Dalbury,  including  the  said  lands  in 
Etwall.  The  church  rates  for  the  lands  in  the  occu- 
pation of  OrmCy  in  the  parish  of  Etwall ^  were  always 
paid  to  Etwall.  All  tithes  due  for  the  same  lands 
were  always  paid  to  Etwall. 

Garro  w,  in  support  of  the  order  of  sessions,  contend- 
ed that  William  Or  me  was  rateable  to  the  parish  of 
Etwall  for  that  part  of  his  farm  which  lay  in  Etu'ull, 
although  all  the  rest  might  be  rated  in  Dalbury. 
He  said  no  case  could  be  made  to  apply  t#  this. 

Clarke,  N.  G.  ''Although  the  land  lies  in  the 
parish  of  Etwall,  yet  it  is  in  the  township  of  Dalbury, 
and  by  the  Stat.  13  and  14  Car.  II.  c*  IS,  townships 
may  be  rated  separately,  and  this  township  keeps  its  own 
poor.'* 

Lord  Ellenborough,  C.  J.  "  It  lies  in  Dalbury, 
except  that  part  of  the  farm  which  is  in  the  parish  of 
Eiwali:* 

Lawr£nce,J.  ''It  does  not  appear  that  there  Is 
any  rate  for  the  township  of  Dalbury" 

Cl AR  KB.  ''  That  is  because  they  have  hitherto  main- 
tained their  poor  Jointly." 
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lis  Bla«Cj  h  ^  Yob  fmgr  church  rates  and  tithes  to       j^of. 
Btmall,  aad  yon  do  not  state  anjr  rate  for  the  township  '    ■ 

cfPaltwrjf,  IB  .which  this  part  of  the  lands  is  rated«       ««r«^* 
That  would  raise  a  different  question  upon  the  constrac-  •^^''•'■■'^ 
tion  of  the  aUtnle  of  IS  and  M  Car.  It.  c.  12^  bal  ^^ 

hese   we  caonol  see  hot  that  the  land  is  rateable  to 
Aw0///! 

OfiOER  of  SESSIONS  AFYIRMINO  THB  RATI 

AVFIRMED. 

I 

BRNTI.ET  and  Another  against  Smith  .-—Nov.  28. 
The  •far>«ss#gr<  d€impd  m  r^  U  f  iwyw  tfcg  Wert  Indbi  Dgcks, 

tehmguig  l#  friKMAe  merektmU  wmrwknmd  ikere  i  «JuC>roi^M  ca«e 
tffaoMl  fft«  'pr^fHetorif  for  exch$i(ng  ^komfram  esereinng  their 

jmi^gmmi  caatf  fc  fAwi«  pro  defecta  Tcredicti,  im  moi  oUHngprO' 

tt^tefff  wUieAiJbr  f«rMi  jperf#i0s  lAe.  i9ete«Mr«'«rMM:ir^^^liiai» 
#  Mi^  ff^lfiiir  <M  lik^  j^laiatiils  awrv  IMS' l#  CMfer  M^  Cms.   . 

Moment  for  ojpporl^Uom  ikere,  which  mighi  he  ly  eomiroei  wMh  {^jjlj^^'^^^ 
^kcommeT9^mch§ueg$iomlf^  m  eerimSm  or  onjf  oxteni^  '■^^  39  Geo.  III. 
HifiiiofgobigomtkefuegtoMda^^ocki  mlghiaruli  ex  Becan*c.69}  4t  Gm» 
Mt^aam^lk  meeeoiitif  mm  tUied  im  the  ffonUeii  ^  om^Ulimg  Is  ^^I-  «*^^^ 
.  t$0iewk$t'uiamfoere  there  teqmirma neeeemrjf  ^ooperogeio  Sf 
.  4pmei9o^ihewkfif.    fjori^ia  eieer  ih€doekimrenotU^himo4 
mo  the  eoifper'M  «MirM«ft,    AHf^  5lr4il,  99  G,  1(1,  c.  ^9 1  4S  (?. 

•  ///•  c  ija, 

^HIS  w^s  a  special  ^rdict  upon  an  action  brought 
by  the  plaintiffsj,  who  were  sugi^r-cciopcr»  in 
the  ,citj  of  Landofi,  against  the  dtfindant^  as  ttea- 
lur^if  of  the  West  India  Dock  Compantf'.  for  the 
s^d/CQ^pany  preventing  them  fr9m  ejcercising  thtir 
trade  and  business  on  the  docks  and  in  their  wharfs. 
The  plaintiffs  stated  in  the  first  court  of  (heir  decla*  ^^^^^ 
ration  as  foll9ws ;  '  _-  tuAAiioibtt 

lAmdo9j  to  witj  Bergcmin  Beniley,  and  Stephen  WardI,      $Mitm 
porsaant  to  the  statute  in  that  case  made  and  provided^ 
fomplain  of  Georgg  Smith,  esquire^  treasurer  for  ^e 

MD.  KIT,  n 


9emu 
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,^5^       time  being  of  the  fVe$t  India  clock  company,  beings 
■  &c.  fpr  that,  ^li£reaS|  heretofore,  and  before,  and 

and  Amrtbet  *(   il^^  fleyeral  respective   times  of  the  committUig 
the  several   grievances  herein   after  roeationed;  the 
jdh'e.ctjons.  for  managing  the  concerns  of  the  said  coair 
pany  jcalled  the  IVcst  India  dock  company,  by  virtue 
of  the   statutes  in  that  cas/e  made  and  provided,  had 
.designed,  laid  out^  made,  and  completed,  ccftain  navi.  ' 
gable  docks,  basons,  and  cuts,  ^nd  Quays,  lyharfs,  and 
3¥arehouses,  adjoining  and  attached   to  the  s^me,  iq 
and  upon  a  certain  tract  of  land  called  ^he  isle  of  dog^i 
for  the  reception^  discharge^  and  loading  of  ships  and 
vessels  in  ifie  Wt^  India  trade,  which  said*  docks,  ba- 
tons, .quay^f  wbarfp,  and  ivarphpuses,  befpre  and  at  the 
several  and  respective  tioie^  aforesaid  had  becooie  and 
^vere  fit.  for  tl>e  reception  of  slfip^  and  g9Q(l>^  ^ud 
vere,  and  from  (hence  hitherto, have  been  and  sti)l 
are  legal  quays,  and  wharfs;  fqr  the  shipping  atfd  un- 
shipping of  goods  within  the  port  of  London,  and  the 
said'doclcs^  quays,  wharf?,  and  warehouses,  ^yere  in  the 
possession  ol  the  said  comjp^ny  by  viftue  of  the  9a|4 
statues,  to  wjt,  at  Ljcyfi^'oiy  aforesaid,  in  t(ie  papsh  of  ^. 
Mary  h  bofm^^  in  the  ward  of  Cheap.    And  whereaai 
before,  and  'at  the  several  and  respective  timef  albrer 
said,  the  said  Benjamin  and  Stephen  were  and  fo^ 
^divers,  to  wit,  ten  years  before   th^t  time  |iad  l^e^ 
pugar  coopers  employed  by  divers  owners,  jconsigneet, 
or  purchasers  of  sugars,  to  be  exported  from  the  pojf 
of  I^ndon  aferesaid,  in  taking  samples  from  coopering 
and  preparing  for  shipment  silch  Sugars  as  aforesaid, 
for  (Certain  reasonable  reward  to  be  tiierefbre  paid  anci 
payable  to  the  said  Bejijamin  and  Stephen,  as  tuck  sn* 
'gar  coopers,  to  the  comfortable  support  of  the  said 
Henjamin  Stephen,    and    ttieir   faolilies^   to    wit,   at 
tendon  aforesaid,  in  the -parish  and  Ward  aforesaid.'— 
And  when!as  before  and  at  the  several  tinges  afore- 
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«  Midl^ ^ren  Imrge  qoantUiefl,  to  w'rt,  five  tboiSsaqd  bogs-       j^j^^ 
hcMds  of  ugar  belongiog  to  divers  persoM,  the  owners,     **   ■     ■ 
contignees,  or  purchasers  thereof  were  lying  and   gi^'XJJoiter 
being  in  and  upon  tbe  said  qaaysywharfs,  andvvarebouses^       ve***'' 
attached  to  tbe  said  docks  of  the  said   company,  for 
the  purpose  of  being  exported  thereupon,  and  the  said 
persons  so  being  owners,  consigqeesi  or  purchasers  of 

,  the  said  sugars,  on  the  same  day  and  year  aforesaid, 
to  wit,  at  London  aforesaid,  in.  tbe  parish  and  ward 
aforesaid,  had  employed  the  said  Betijamin  and  Ste^* 

phen  a^such  sugar  cqppers  as  aforesaidj  (and  in  whi«:h 
said  capacity  of  sugar  coopers  it  was  lawfoi  for  tbeai 
tbe  said  Btr^amin  and  Stephen  to  act)  to  cooper  and 
prepaid  for  shipping  foe  exportation  the  same  sugars 
for  a  certain  reasonable  reward,  to  be  therefore  paid 
to  the  said  Bctgamin  and  Stephen,  whereof  tbe  said  coos- 
pany,  before  and  at  the  said  several  times  afores^id^ 
had  notice,  and  were  requested  by  th^  said  Benjamin 
and  Stephen  to  permit  tliem.  to  enter  and  go  into  and 
upon  the  said  quays,  wharfs,  and  warehouses,  to  coo* 
per  and  prepare  the  said  sugars  for  shipment  as  afore- 
said, to  wit,  at  London  aforesaid,  in  tbe  parish  aqd 
ward  aforesaid ;  yet  tbe  said  company  well  knowing 
ihe  premises^  but  contriving  and  unlawfully  intending 
to  injure  and  prejudice  the  said  Benjamin  and  Stephen 
in  tbit  respect,  and  to  prevebt  and  hinder  them  fropi 
coofierinK  and  preparing  for  shipment  the  said  hogs« 
beads  of  sugar  heretofore,  to  wit,  on  the  said  first  day 
of  March,  in  the  year  afore^id,  and  oh  divers  oth^r 
days  find  times  between  that  day  and  the  sixteenth 
day  oi  May,  in  the  year  aforesaid,  did  wrongfully  and 
iojuriottsly  hinder  and  prevent  the  said  iimjamn\}dJiA  ' 
Stephen  from  entering,  and  did  refuse  to  permit  and 
%uffet  the  said  Benjamin  and  Stephen  to  enter,  find  go 
into  and  upon  the  same  quays,  wharfs,,  and  warehouses, 
locogper  and  prepar.e{br8hrpntent,foretportati9n«  the 
lajd' hogsheads  of  sugar,  which  they  had  been  so  e;p« 
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tiOB^       ^oyed  ais  iiforiaf^i,  by  tb«  Gwoittt,  i^ntSgneH,  ht 
•~*       porcbMen  thereof,  to  eoo^r  and  prepare  fcr  ftfp* 
end'Aimtter  ment  As  aforesaid,  by  reason  ^hiBHeof  thte*taid  BtnfM^n 
^H^^      and  Stephen  were  on  the^aid  first  day  bt  AfoftA  b  the 
'    ^  year  aforesaid,  and  on  tihesaid  btber  days  andttmes, 
;  'hindered  and  prei^nted  from  coopethig  Md  preparing 
for  sbipment  the  said  lait  mentioned  hogsheads  bf 
sug^r,  and  have  lost  andbeen  deprived  of  divers  gains 
and  profits,  which  would  have  acoroed .  and    ariiMn 
to  the  said  Betgamin  and  5^<;(9AMaffsach^sQgari;oopers 
as  aforesaid,  if  they  had  been  permitted  to  have  coo* 
pared  and  prepared  for  shipment  the  •  said  last  men- 
tioned hogsheads  of  sugar ;  and  the  said  Benjamin  wdA 
Slephtn  have  been  and  are  \fk  varions  other  respects  in* 
jnred  Mid  damnified  in  the  exercising  and  carrying  on 
the  said  business  of  sugar  coopers,  as  aforesaid,  to  wk^ 
at  Latldon  afore^d,  in  the  parish  ted  wafd  aMc<» 
said. 

The  special  verdict  found,  thatoii  andbefbiie  the  ^Oth 
ddy  of  April,  in  the  year  of  our  Lord,  1804,  the  direct* 
ors  for  managing  the  concerns  of  the  company  in  the 
said  declaratTon  mentioned,  called  the  West  India  dgck 
tofripany,  by  virtue  of  the  statutes  in  that  case  made  and 
provided,  had  designed,  laid  out,  made,  and  completed 
certain  navigable  docks,  basons,  and  cutts,  with  quays, 
l<rharf8^  and  warehouses  adjoining,  and  attacbecl  to  the 

'WHe, in  aiid  upon  a  certain  tract  of  land  callad  the 
lilt  (ffDogs,  for  the  reception,  discharge,  and  loa^iig 
of  strips  and  vessels  in  the  West  India  trade,  and  which 

'laid  docks,  quays,  wharis,  and  warehouses  were  to* 
doded  with  the  walls,  gates,  and  ditches  in  the  man- 
ner by  the  said  acts  directed,  and  the  same  were  fit  for 
the  reception  of  ships  and  goodi,  and  had  'been  eerti* 

'  'fiedso  Co  be  by  three  or  more  of  the  lords  coaunissioneM 
of  his  majesty^s  treasury  ibr  the  time  being,  by  wiitiqg 

'under their  hands,  which  certificate  had  been  ptibliibed 
%r  the  times  and  in  the  mannto  by  the  said  aCtt  iliieia- 
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^,maf  than  fen  dajrs  before  tbe  said  fioth  day  of      tm. 
Affff,  18M,  and  which  quays  and  wfaarft  #ere  then       '       ' 
>    ami  now  are  legal  quays  and  wharfs,  for  the  iandmg^  jnd 
relandtog,  and  dischargmg,  lading,  and  shipping  of 
goods  within  thie  port  of  £^/»£fo»,  according  to  the  said 
^itatntes;  and  the  said  docks,  qaays,  wharfs,  and  ware- 
hoases-were,  during  all  the  said  times,  and  now  are  in 
the  possession  of  die  said  company,  by  virtue  of  the  sard 
statutes^  and  certain   persons  were  thereof  seised  in 
their  demesrie,  asof  fee,  in  trust  for  the  said  company* 
And  the  jurors  aforesaid,  upon  their  oath  aforesaid^  do 
fni^er  say,  that  prevrous  and  up  to  the  tone  of  making 
and  completing  the  said  docks,  basons,  cuts,  quays> 
wfaar6,  and  warehouses,  and  to  the  same  being  so  in- 
dosed  and  certified,  in  manner  aforesaid,  to  be  fit  ibr 
the  reception  of  ships  andgoods^  and  up  to  the  time  6i 
the  commencement  of'this  action,  the  said   Benjamin 
and  Stephen  were  sugar  coopers,  employed  by  divest 
-owners,  consignees,  or  purchasers  of  sugar,  in  the  port 
of  London,  in  taking  samples  from  and  coopering  the 
same  sugars  for  shipment,  for  exportation  for  reason* 
able  reward,  to  be  therefore  paid  and  payable  to  the 
sad  Benjamin  and  Stephen,  and  the  said  Benjamin 
and  Stephen  so  being  such  sugar  coopers  as  aforesaid, 
on  the  19th  day  of  Jpril,  1804,  1 15  hogshead's  of  su- 
gar. Belonging  lo  certain  persons  using  tr&tde  and  com- 
meree,  onder  the  style  and  firm  of  Messrs.  Perrin, 
Sottras,  and  Co.  were  lying  and  being  in  and  upon 
'Ibe  said  premises  of  the  said  company,  so  inclosed  as  ' 
'iforesud,  for  the  purpose  of  being  earposted  ther^fron^ 
the'sdd  Itf essrs.  P^mit,  Roctras,  and  Co.  intendidg 
to  export' the  same  therefrom,  and  which  satd  per* 
tfOds  so  using  trade  and  commerce  as  aforesaid,  on  the  ^ 
said  igthday  of  Jpril,  1804,  had  retained  the  said 
iBettfaheln  and  Stephen,  a.s  such  sugar  coopers  as  afore- 
said, to  cooper  and  thereby  prepare  for  shipment  to 
lie  tXfWttfd  til e  ndd  hst  mentioned  trshogsfaedids  ^o{ 


&iikYH. 
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1805.      '  SVS^^>  ^'  A  certain  reasonable  reward,  to  be  iherefortf 

.  — !-      ,paid  to  the  said  Bcnjumin  and  Stephtn,  whereof  the 

•iS*Anoibef  ^^  compaoy  had  ;iotice.  and  were  requested  by  the 

^nui       jsaid  Benjamin  and  Sttptuu,  to  permit  the  said  Btnja* 
min  and  SUpheu  to  enter  upon  the   said  premiseji  of 
the  said  company,  so  inclosed  as  aforesaid,    f^r  the 
purpose  of  cooperiagi  and  thereby  preparing  for  ship* 
ment^  the  said  115  hogsheads  of  sugar  accordingly, 
and  that  the  said  company  did  at  the  said  time  hinder 
and  prevent,  and  refuse  to  permit  and  aufier  the  said 
Benjatnin  and  Stephen  to  enter  upon  the  said  premises 
of  the  said  company,  to  cooper,  and  thereby  prepare 
for  shipment,  for  exportation  as  aforesaid,  the  said  115 
bogiiheads  of  sugar,  which  they  had  been  so  retained 
and  directed  to  cooper  for  shipment  as  aforesaid  ;  but 
the  said  company  did  at  the  same  time  offer  to  the 
said  Messrs.  Pcrrin,  Roctras  and  Co.  the  owners  and 
proprietors  of  the  said  115  hogsheads  of  sugar,  that 
they  might  have  them  coopered  by  the  said  company 
for  a  reasonable  reward,  to  be  therefore  paid  by  them 
the  said  Messrs.  Perrin,  Roctras,  and  Co.  to  the  said 
company*  And  the  jurors  aforesaid,  upon  tlieir  oaths 
aforesaid,  further  say,  that  by  reason  of  such  refusal 
of  the  said  company  to  the  said  BenjamiJi  and  Stephen, 
to  permit  the  said  Benjamin  and  Stephen  to  enter  upon 
the  said  premises  of  the  said  company,  so  inclosed  as 
aforesaid,  for  the  purpose  of  coopering  for  shipment 
for  exportation  the  said   115   hogsheads  of  sugar  as 
aforesaid,  they  the  said  Benjamin  and  Stephen  wen?,  on 
thesaid'igth  d&y  of  Jpril,  1804,  hindered  and  prevent- 
ed from  coopering,  and  thereby  preparing  the  same  foir 
exportation,  and  have  lost  and  been  deprived  of  divers 
gatQS  and   profits  which  would  have  accrued  to  them 
if  they  had  been  permitted  to  have  coopered  and  ttiere«> 
by  prepared  for  shipment,  for  exportation,  the  said  115 
hogsheads  of  sugar.  And  the  jurors  aforesaid,  upon  their 
Mtbs  aforesaid,  do  further  say^  that  at  the  time  of  the 
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coamieiicaiieiit  of  this  action  ihe  s&id  George  Smith,       ieo§ 
Esq.  was  Ueaaurer  of  the  within  mentioned  company,    B**tjl»v 
aadu  sncb  treasurer  was  sued  in  pursuaooe  of  ihe  sta«  ait4  Aootw* 
tste  in  that  case  made  and  provided;  and  the  jurors      sIH!^. 
afore5iwd^  upon  their  oaths  ajforesi^id,  do  farther  saj, 
thai  foQrpeea  day»  notice  was  givea  lo  tlie  said  comr 
panjjof  the  said  action,  prior  tp  the  bringing  thereof, 
as  by  ih^  said  statute  in  that  case  made  and  provided 
is  required  ;  and  the  jurors  aforesaid*  upon   their  oath 
aforesaid,  do  further  say,  that  always  before  and  up 
to  and  at  the  time  of  the  n^^king  of  a^ertain  act  of  p^r* 
Uameat,  made  and  passed  in  the  S^tb  year  of  the 
reiga  of  bis  present  majesty,  entitukd,  an '  Act  for  ren* 
deriag  more  commodious,  and  for  better  negnlating  the 
port  of  Jjomdoni  sugar  coopers  bad  been  used  to  cooper 
and  th^i^y  j>repare  sugars  for  shipment  for  expor* 
tatioa  upoo  the  legal  quays  and  wharfs  within  the  pprt 
oi  London,  but  whetli^r  upon  the  whole  matter  afomy 
said,  by  th^  jurors  aforesaid,  in  form  aforesaid,  found, 
the   ^id   copnpaoy  might  JawfuUy  binder   the   said 
JStnjmi^fi  and  Stephen  from  entering  ^nd  going.  And 
refuie  to  periQ|t  4Qd  suffer  the  ^aid  Benjamm  and  SUr       % 
j^n  to  enter  and  go  into  anjl  upon  tt)e  said  inclosed 
quay^  and  whar&,  (o  cooper  and  therc*by  prepare  sugars 
for  shipment,  for  export^tioo,  apd  from  tliere  oooperr 
ing  sugars  for  shipment  for  expp):tation  the  jqrors 
aforesaid  are  entirely  ignorant,  and  pray  the  adyip^ 
and  judgment    of  this  court  of  and   upon  fhe  pre* 
mises  ^  wd  if  it  shall  appear  to  the  pourt  of  puf  said 
lord  th|e  j^ing,  Ijefore  the  iking  himself  now  hefe,  that 
the  said  company  couTd  not  lawfully  hinder  the  said 
Bemjamin  and  Stephen  from  entering  and  going,  and 
refuse  to  permit  and  suffer  the  said  Benjanun  and  Ste- 
phen  to  f nter  and  go  jntp  ao^  upon  tUe  said  inclosed 
quays  and  wharfs  tp  cooper  and  thereby  prepare  sugars 
for  shipment  for  exportation,  and  from  there  cooper- 
ing sugars  for  sbipoient  for  exportation,  then  the  ji^- 
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iHO*  ronftfi>r«8aid>  upcfnlbeir  oath  &for«feidj  say  th«l  d»# 

^  ^'*  .  aaidcontpaa;  are  guilty  of  the  premisea  io  tha  withia 

Vtfud  A«oter  daclftpadoa  meolioDed,  in  naaner  and  fonn  as  tihe 


aaid  Befgamm  and  Stepkrn  have  within  cooiplaiiiad 
agaiDtft'  them :  and  they"  assess  the  damages^  of  1^ 
said  Btt^nmin  aad  Sifphen  by  them  sujilaioed^  by  oc^ 
caaipa  of  the  pretnises,  over  and  besides  their  coata 
and  cfaai^aby  them  iaidout  about  their  suit  ia  this^ 
hebalf,  to  Is. -and  for  those  costs  and  charges  to  40s, 
but  if*  apon  tlie  whole  natter  aforesaid^  by  the  joronr 
*  aforesaid^  in  fonm  aforesaid^  found*  it  shall  appear  Io 
die  cour-t  of  our  said  lord  the  king,  before  the  kkag 
hiasdf  now  here,  that  it  was  lawful  for  the  said  conft-- 
pany  to  binder  the  said  Benjamin  and  SUph$n  fsota 
enteping  and  goings  and  to  refuse  to  permit  and  siif« 
fer  the  said  Benjamn-  and  Stephen  to  enter  and  go  iaia 
and  upon:  the  said  inclosed  quays  and  wharfalo  ceopei^ 
and  thereby  prepare  sugars  for  shipmeDt  for  exports* 
tion,  and  from  there  coopering  and  thereby  pfa^ 
parbg  sugars  for  shipment  for  exportation^  thra  l^e 
^  jurors  aforesaid^  upoit  their  oath  aforesaid,  aay  thai 

the  said  company  are  not  guilty  of  tlie  premises  io  th« 
within  declaradob  mentioned,  in  mimiier  and  feni% 
a»  the  said  Benjetntin  and  Stephen  have  within  CMH* 
plained  i^aiast  them  j  but  becanae,  fi^c 

This  case  was  very  ably  argued  in  the  last  tetni 
by  Woon,  for  the  plaintiffs,  and  by  East,  for  Ihe  ife* 
Jendanii  and  again  in  this  term  by  Park,  for  tb'^ 
plaintiffs^  and  the  Soi^icitor-oenerai.^  for  (h^  <ftfv 
fendant^ 

The  case  turned  JXpw  the  construction  gf  the  acta 
of  parliament  for  creating  the  WeU  Judiu  Daciij  t|hf 
material  .clauses  of  wliiqh  vili  be  found  iibaqfiM[M4 
JMi  the  notes  below.* 

•  Canaly  oew  docks^  &c.  to  be  parts  of  the  port  of  'Lnn* 
^,  and  vessels/^c  resorting  tberetO|  to  be  subject  to  the 
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For  ibep/ainiiffs.    '*  To  exclude  the  plaintiff t  horn,       ^^^^^ 
their  iegal  right  of  exercising  their  trade  of  coopers 
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and  Anolhet 


lereral  present  port  regulations  and  duties.  §  84.   G«ods»  &c.       Z^"** 
]tDded  or  shipped  upon  or  from  the  intended  quays  or  wharfi, 
in  the  new  docks,  subject  to  the  same  regulations,  &c.   as  if 
landed  or  shipped  upon  or  from  the  present  legal  quays.  §  85. 
And,  for  the  greater  accommodation  of  the  shipping  in  the 
Wett  India  trade,  belonging  to  or  using  the  port  of  London^ 
it  b  hereby  further  enacted  and  declared,  that  the  quays  and 
ivhttfs,  which  shall  be  built  by  the  said  directors  u  aforesaid, 
within  or  along  the  sides  or  banks  of  such  of  the  said  docks 
as  shall  be  inclosed  and  defended  on  all  sides  by  high  walls, 
and  strong  and  juificient  gates,  shall  at  all  tiroes  affenvards  be 
deemed  and  taken,   and   are  hereby   declared  to  be,  to  att 
intents  and  purposes  whatsoever,  legal  quays  and  wharfs  for 
(he  landing,  relanding,  and  discharging,  lading  and  shipping,  of 
any  goods,  wires,  and  merchandize  whatsoever,  within  the 
port  of  LoHcfoii  ;  any  law  or  statute,  or  any  usage  or  custom 
^f  the  city  of  London^  or  elsewhere,   to  the  contrary  thereof 
in  anywise  notwithstanding.  §  86\     And  whereas,  by  reason  or 
in  consequence  of  certain  parts  of  the  works,  improvement/, 
and  regulations,  intended  by  this  act,  some  of  the  said  pre- 
sent legal  quays,  and  of  the  other  quays  or  wharfs,  commonly 
called  Fublic  Foreign  Syferatice  Wharfs  and  certain  Ware* 
houses,  docks  ,  and  divers  other  tenements  and  hereditaments, 
BOW  ID  or  adjoining  the  said  port,  some  of  which  warehouses 
ara  known  by  the  name  of  Up-toum  Warehouses^  and  used  for 
the  reception  of  West  India  produce  and  other  goods  landed, 
nay  perhaps  become  less  valuable,  by  means  of  the  trade  or 
business  of  the  same  respectively  being  in  part  diverted,  than 
the  same  respectively  are  at  present,  and  divers  owners  and 
occupiers  of,  and  other  persons  interested  in/  or  employed 
Hfxm  the  business  of  such  legal  quays  and  sufferance  wharfs, 
warehouses,    docks,  and  other  tenements  and  hereditaments, 
may  thereby  sustain  loss  or  damage  ;  and  the  yearly  and  other 
Tfceipls  of  the  governors  o(Christ*s  Hospital  in  the  cityof  JLon- 
ion,  for  or  on  account  pf  car- rooms,  or  figures  for  using  frea 
carts  withii)  tha  said  city  and  tha  liberiies  Iharaof,  may  alsa 
▼ot.  III.  .  E         . 
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1805.       the  provisions  of  the  act  must  be  express  aod  clear, 
— ^ —      or   tiiej  will   not   have  that  effect.     It  cannot    be 

(entlkt  ^  •* 

•nd  Afiolhcr  — 

venuM 

Sm  t&  thereby  bappi>n  to  be  lessened ;  be  it  therefore  further  enacU^d, 
that  in  case  such  legal  quajs  and  sufferance  wharfs,,  ware- 
liQU.ses,  dpcks^  and  other  tenements  amf  hereditamentSt.or  ai^y 
of  th/em«  shall  by  reason  oi.  the  said  intended  workSy  or  of 
any  of  tlM^Bi,  be  rendered  less  valuable  by  reason '  or  mean^ 
of  the  trade  thereof  being  diverted  therefrom,  than  they  re« 
spectivcly  ware  before  tbtf  passing  of  this  act,  or  any  ownen 
or  occupiers  of  the  same  legal  quays  and  su/ferance  whajfs, 
warehouses,  docks,  and  other  tenements  and  hereditaments, 
or  any  tackle  house  porters,  ticket  porters,  or  free  caxmen, 
of  the  city  of  London^  or  other  person  or  persons  interested 
in  or  employed  upon  the  business  thereof  respectively,  shall 
by  reason  of  any  of  the  same  works,  suier  loss  or  daniage,  or 
the  yearly  or  other  receipts  or  incoraa  of  the  governors  of 
Chrisfi  Hospital  aforesaid,  or  of  their  successors,  for  or  on 
^  iiccount  of  car- rooms  shall  b}"  reason  of  any  of  the  same 
works  happon  to  be  lessened  or  diminished,  the  said  coromis- 
^oners  to  be  appointed  as  hereinafter  is  mentioned  for  ma- 
naging the  business  of  the  compensations  authorised  and  re- 
quired to  be  made  by  them,  do  and  shall  make  or  cause  to 
be  made  such  just  and  Uberal  condensation  or  satisfaction 
by  purchase,  or.  by  employment,  or  otherwise,  to  the  ownera 
and  occupiers  of,  and  the  tackle  hou^  porters,  ticket  portent 
free  carmen,  and  otlier  perLoiis  interosted  in  or  employed 
iippn  the  same  Iq^al  quays  and  suiSeratice  wharfs,  waf  ehousiiSf 
dpcktf,  and  other  tenements  and  hereditaments*  so  rendered 
lata  valuable  respectively,  and  to  the  Governors  of  Ckrift*s 
ffospitabie  aforesaid,  or  their  succetiors,  for  the  injuQ',  loss, 
or  tfamage  which  such  owners,  occupiers,  porters,  carmen,  and 
other  persons  and  governors  respectively  shall  have  thereby 
aofered  or  sustained  as  shall  be  agreed  on  between  the  said 
cctmmissaoners  aqd  such  respective  owners,  occupiers,  and 
olhar  persons  interested  or  employed  as  aforesaid,  or  between 
tbeaai  d  coroniissioners  and  gjtivemors  so  far  as  relates  f o  the  said 
caf*nMiBa.  V  ^^  1  •     And  in  consideratian  of  the  great  charges 
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4ione  by  mere    iotendment*      Until   tbe  passing  of       1805. 
the  statute  of  the  Sg  Geo.  III.  Xh^plaintiff^s  were  used 


and  expences  which  the  making,  building,  erecting*  and  pro- 
viditgof  such  dodn,  basont,  cuts,  quays  or  wharfs*  wat%- 
b««sefe,  aUiicos  bridgta,  roaik,  aod  other  woHcs,  authoriMd 
•Mi  Intended  to  be  made  by  tbe  said  directors  as  aforttajd, 
liid  Ilia  isupportiag*  maintainkig,  aiHi  kvepiBgof  thesaiaeio 
Vpp^r  for  tbe  future,  will  aoioutit  unto :  be  it  further  enacted 
UiaC  ttom  and  kivtx  notice  of  the  completioh  of  the  sahia 
laM*tDeiilioiied  docks,  and  other  works  shall  have  been  given 
by  ^bAic  ad^rtisemeiit  in  the  Lorndtm  Gazette^  end  two  or 
teore  )mblic  mettiing  newspapers  usually  Mreulated  in  L&iuton^ 
aft  before  directed^  thare  shall  be  payable  and  paid  to  the  said 
Vte  i^dm  dock  cettipany,  or  to  tb«ir  collectors*  teceivers, 
or  agents,  for  their  use,  for  every  ship  or  vessel,  enteribg  jato, 
and  tfSiiig  any  of  the  said  intended  docks,  er  any  of  |he  ba- 
sons, or  cats  which  shall  belong  thereto,  by  the  master  or 
other  pencm  having  the  charge  or  command  of  sach  ship  or 
vessel,  or  by  the  owner  or  owners  thereof,  (over  and  above 
the  rates  and  duties  herein  belure  granted  to  his  majesty, 
his  lietn  and  successors,  and  to  the  said  mayor  and  commo* 
nalcy  and  citizens),  tbe  rata,  or  doty  of  Cs.  Sd«  for  every 
eon  of  the  burden  of  such  ship  or  vessel,  except  iu  iilch 
cases  as  are  hereafter  excepted  or  otherwise  provided  for; 
which  rate  or  duty  shall  be  levied  and  cqllected  as  hereinafter 
is  directed,  and  shall  be  accepted  and  taken  for  and  in  satii* 
faction  of  tbe  use  and  couveniency  of  4he  said  dockis,  and  all 
chargRS  and  expences  of  the  navigating,  mooring,  unmooring, 
Tsaovingv  and  management  of  such  ship  or  vessel,  from  her 
arrival  at  the  entrance  into  the  docks  at  Blackwail,  until  such^ 
ship  or  vessel  shall  be  unloaded  and  moored  in  the  dock  for 
lightships  or  vessels,  and  also  of  the  unloading  or  unship- 
ping of  her  cargo  within  the  said  docks,  and  tbe  landing  wai« 
tar's  fees  on  account  thereof,  and  the  cooperage  and  hoops 
and  nails  which  such  cargo  may  j-equire  in  the  course  of  such 
unlading  thereof,  together  with  tbe  use  of  tbe  light  dock  for 
any  space  of  time  not  exceeding  tfix  months  from  the  time  of 
u&laadiag  such  ship  or  vessel ;  and  that)  from  and  Mtar  such 
S.2 
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\m.       to  prepare  sugars  for  exportation  in  the  legal  quays. 
-^^y^l^^y     By  the  84,  85,  and  86  sections  of  the  statute,  thc^ 
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'^^''^^  notice  being  given  as  last  aforesaid,  there  shall,  also  be  paya* 
ble  and  paid  to  the  s^dWest  India  dock  company,  or  to  their 
collectors,  receivers,  or  agents,  for  tbeiruse,  for  all  goods,  warei, 
and  iperchandize,  imported  from  the  West  Indiu^  which  shall 
be'landed,  unshipped,  ur.diacharged  from  on  board  of  any  ship 
or  vessel  entering  into  and  using  any  of  the  said  intended 
*docks,  or  any  of  the  basons  or  cuts  which  shall  belong  there- 
to, by  the  owner  or  owueri,  consignee  or  consignees  of  such 
goods,  wares,  and  merchandiees  respectively,  (over  and 
above  the  rates  and  duties  herein-before  granted),  the  several 
rates  or  duties  herein-after  particularly  rated  and  described  ; 
(that  is  to  say), 

For  aloes,  4s.  8d. ;  natural  balsam,  4rs.  Bd. ;  cassia,  4s.  8d.; 
Cortex  winteranus,  4a.  8d. ;  cocoa.  Is.  6d.  ;  cofiee,  l8.6d.'; 
cotton  wool,  2s.  £d.;  dyer's  woods,  6d.;  ginger,  3s«3d.; 
gum  guaiacuro,  4s.  8d.  per  cwt.  Hides,  £d.  per  do2*  In- 
digo, 2s.  6d.  per  cwt.  Marmalade,  ^s.  6d. ;  castor  oil,  2s.  6d. 
per  jar.  Pimento,  3s.  2d.  per  cwt.  Rum,  Id.  per  gallon. 
SarsapaHlla,  6s. ;  sugar,  8d« ;  surcads,  (in  boxes),  59.  per 
cwt.  Tamarinds,  or  succads,  (in  jars),  2s.  6d.  per  jar. 
Torti^  shell,  5s.;  turmeric,  4s.  8d.  per  cwt.  ^nd  for 
wine^  including  Madeira,  Id.  per  gallon.  For  every  cask, 
case,  bundle,  bale,  or  other  package,  contaliUAg  any  article 
of  merchandize  not  otherwise  specified  or  described  in  this 
table,  being  of  the  weight  of  200,  or  upwards,  5s.  For  every 
such  cask,  case,  bundle,  bale,  or  other  package,  being  utider 
the  weight  of  20(>,  29.  6d.  For  any  article  of  merchandise, 
brought  loose,  (except  wood),  not  otherwise  specified  or 
described  io  this  table,  and  subject  to^  any  duty  of  customs 
chargeable  according  to  the  weight,  for  every  100,  Is,  Fgr 
any  article  of  merchandise  brought  loose,  not  hei:ein*befoie 
specified  or  descipbed,  \vhcther  subject  to  any  duly  of  cits- 
toins  or  not,  and  which  shall  be  landed  within  ^bc  dock  pr^- 
nii^es,  there  shall  be  collected  and  paid  a  rate  or  duty  not 
exceeding  tlie  rate  o^  charge  hereto£pre  usually  paid  in  the 
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were  before  the  act^  and  therefore  whoever  is  entitled 


port  of  Lomdom^  for  lighterage,  landing,  loading,  and  housing  ^'^• 
of  any  such  articles  Which  rates  or  duties  shall  be  levied  and 
collected  as  herein- after  is  expressed,  and  shall  be  accepted 
and  taken  for  and  in  respect  of  the  use  and  couYeniency  of 
the  said  docks,  and  the  quays,  wharfi^  and  cranes,  and  other 
machines  which  shall  belotig  thereto,  and  the  land  waiter's 
fees  ou  account  of  such  goods  after  being  unshipped,  and  all 
cbarges  and  expences  of  whariage,  landing,  housing,  and 
weighing  such  goods,  and  of  such  cooperage  as  the  same  may 
respectively  watit  after  being  unshipped,  and  all  rent  fur 
warehouse  room  for  such,  goods,,  for  the  space  of  12  weelp 
in  the  said  company's  warehouses,  and  all  chaifes  of  detirer^ 
.  iog  the  ssBM  from  the  said  warehouses  :  and  which  said  rate 
V  or  duty  of  6s.  ad.  per  ton,  and  ^he  said  several  other  rates  «r 
duties  last  herein-before  granted,  shall  be  -and  are  hor^ 
vested  in  the  said  Wett  India  dock  company,  and  their  suc- 
cessors, executors,  administrators,  and  assigns,  holding  foe 
the  time  being,  shares  of  the  aforesaid  capital  stock),  as  (heir 
^wn  proper  monies,  but  for  the  purposes  herein-after  meu« 
tioned  ;  and  the  said  rate  or  duty  of  six  shillings  and  six  pence 
per  too,  shall  be  paid  at  the  time  of  each  ship's  or  other 
vessel's  entry  inwards  or  clearance  outwards,  at  the  custom 
bouse,  in  the  port  of  London^  to  the  officer  or  per- 
son appointed  to  collect  and  receive  the  same,  under  su^rh 
ruleSv  regulations,  and  restrictions,  as  are  by  this  Yd 
directed  and  required  with  regard  to  the  entering  inwards 
and  clearing  outwards  of  ships  or  other  vessels,  on  which  other 
rates  i^nd  dutivs  are  by  this  act  imposed ;  or  for  want  of  suf  h 
entry »  then  at  any  time  before  such  ships  or  vessels  respccr 
tively  shall  sail  or  proceed  from  the  said  docks  of  basons,  sn 
as  no  ship  or  other  veesel  shall  be  subject  or  liable  to  the 
payment  of  the  said  rate  or  duty  of  6s.  8d.  per  ton  more  than 
once  for  every  voyage,  both  out  and  at  home  inclusive:  and 
the  rates  or  duties  hereby  granted  in  respect  of  such  of  the 
said  goo4.s,  wares^  and  merchandize,  to  bt*  imported  from  the 
Wpst  India f  as  shall  be  subji^ct  to  the  payment  of  at)  du^y 
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^do5.        ^  ^^y  privileges  on  those  quajs,  will  be  entitled  to  the 
same  privileges  at  the  docks,  except  so  far  as  tbey  aire 
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to  the  king's  majesty,  his  heirs  or  successors,  shall  be  payable 
and  paid,  when  the  post  «mtry  lof  such  goods,  waras,  ov  hm^ 
diendt^  shall  be  made,  at  the  said  Custom  Uovse,  to  the  oHi* 
en*  or  person  appointed  to  collect  and  recMve  die  same  ;  Mai 
the  mtes  or  duties  h<'rel>y  granted  in  respect  af  such  of  the 
said  goods,  wares,  and  merchandrae  as  sfaail  Aot  be  sttbjeet 
to  the  payment  of  any  duty  to  the  king*s  majesty,  his  beifs 
fsr  successors,  »hall  be  payable  and  paid  befeie  lath  foodl^ 
wares,  or  mei*chandize  respecttvely  shall  be  taken  firm'  die 
said  dock  premises ;  provided  always,  that  when  and  «o  often 
as  any  ship  or  otlier  vessel  arriving  in  the  said  dodcs  sball  not 
be  ftilly  laden,  the  said  rate  of  6s.  8d.  per  ton  shall  only  be 

*  collected  a,nd  paid  fc>r  and  in  proportion  to  the  actual  ton- 
nage of  the  cargo  imported  in  such  vessel,  and  not  upon  the 
register  tonnage  thereof;  and  that  with  respect  to  9uch  ships. 
or  vessels  as  shall  arrive  in  any  of  the  said  docks,  from  any 

'  other  part  or  parts  of  the  world  than  the  tVe^  indiet^  witb 

•  ^oOilfi,  war(*5(«  or  n^erchandtze  on  board,  of  the  growth  or 
produce  of  the  West  Mm,  the  said  rate  or  duty  of  6s.  8d« 
per  tun  «shall  be  payable  only^  for  and  in  proportion  to  the ' 
quantity  of  goods,'  wares,  or  mcFChan<lizc,  of  the  growth  Or 
produce  of  the  fP\si  Indin,  on  board  of  the  same  ship  res- 
pectively ;  that  ib  to  say,  fis.  8d.  for  every  ton  of  the  same 
goods,  wares,  or  meixhundise,  and  not  otbers'ise. — S0  Geo. 
in.  Loc.  ^  Per.  cap.  6'9,  §  137. 

When  any  of  the  docks,  &r.  shall  ho  approved  as  ready 
f)r  rfccption  of  shtps,  &c.'  notice  to  be  published  in  the  Ga- 
zette. §  6.  Gates  and  doors  of  dock  preinises,  to  be  under  the 
joint  locks  of  the  company  and  the  revenue  oflScers.  %r«  jlours 
^ior  opening  and  bhutting  the  gates  of  the  dockSi&c.  ^  9.  Hours 
for  the  atteiirianco  of-the  revenue  oOicers.  §  «>.  No  holidays  ex- 
cept Sundays,  Chiistmasdays,  and  Good  Fridays,  Gen<?cml 
lasts,  and  Thanksgivings.  ^  1 0.  And  be  il  further  enacted,  that ' 
lioiii  and  after  such  publication,  and  during  such  term  of 
Iwrary-one  years  as  aforesaid,  upon  the  arrival  of  any  ship 
pT  vessel  in  the  hvcr  Thumti^  with  a  caifoof  IVtU  India  pra^ 
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restraiiied  by  the  express  pfovisions  on  that  head.-*'       .^^g^^ 
Hie  sugar  coopers  are  excladed  from  exercising  two 
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duc^  the  BMStevor  commander  of  such  ship  t  vessel  sbaU,        Suits. 
OB  er  helbre  her  arrival  st  Gratetend^  well  aad  secursiy  lack 
down  and  ftutefiy  with  strong  an<}  sufficient  locks  and  other 
faHeningi,  to  be  provided  at  the  expence  of  the  owner  or  ow-^* 
nets  of  such  ship  or  vessel,  all  the  hatches  leading  to  or  con** 
naetcd  with  the  eaf^  of  such  ship  or  vessel ;  and  from  the 
thna  of  her  arrival  at  Gr<ttt$end  the  said  master  or  com- 
mander shaH  remain  constantly  on  board  such  ship  or  vessel, 
and  ketp  ber  hatches  so  locked  down  and  fastened  until  the 
sane  ship  or  vessel  be  safely  moored  in  one  of  the  said 
<fc>cks,  and  until*  such  master  or  CMnmander  shall  have  deli* 
vered  tho kepof  such  locks  or  fastenings  to  such  officer  or 
sewaatof  the  said>com'pany  as  shall  be  duly  authorized  to 
receive  the  same;  and  in  case  any  master  or  commander  of 
any  soeb  ship  or  vessel  shall  refuse  or  neglect  to  provide  snch 
lochs  and  other  fkstenings,  or  to  lock  and  fasten  down  th# 
hatches  of  svch   ship  or  vessel  as  aforesaid,  or  to  keep  the 
tame  so  locked  and  fastened  down,  or  shall  leave  such  ship  or 
vessel  after  her  arrival  at  Gravuendy  and  before  she  shall  Bb 
safely  moored,  and  the  said  keys  so  delivered  as  last  itfore^aid, 
or  shall  refuse  or  neglect  to  deliver  the  said  keys  to  such  officrt* 
or  servant  as  before  mentioned,  within  two  hours  next  after 
such  mooring,  evefy  such  master,  oomroander,  or  other  per« 
too  so  ofiending,  shall,  for  every  such  offence  (upon  being 
convicted  thereof)  forfeit*  and  pay  any  sum  not  exceeding 
M\  nor  less  than  201.  V  1  a.  And  be  it  further  enacted,  that  all 
foods,  wares,  and  merchandise,  imported   in  ships  from  thf 
Wt0t  Indie9^  which  shall  be  lauded  on  the  said  quays,  nhall  be- 
surveyed  andexaotned  by  some  competent  person  or  persons 
lo  be  appointad' by  the  said  directors  for  that  pucpo.se^nd 
which  person  or  persons  shall  inquire  into  and^as;certain  the    '  ^    / 
causrs  and  extent  of  any  injury  or  diimage  which  shall  have 
happened  to  the  saine,  either  by  seavdamage)  itnpniper  stow- 
age, or  otherwise,  and  shaU  compute  and  .value  such  injury  or 
■  dama^,  and  deliver  his  or  their  report  in  writing  thereun  to 
the  directors  of  the  said  company  as  soon  as  may  be ;  and  the 
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foiiji.       s«MW<Jf  ot  »ome  other  person  or  persons  t^  be  appointed  in  mao- 
ner  last  aforesaid^  shall  pollect  and  take  or  cause  to  be  col- 
lected and  taken,  samples  for  sale  of  all  goods,  wares,  and  mer- 
chandise which  shall  be  landed  on  the  said  quays  befojc  the 
same  shall  be  removed  therefrom   (the  quantity   of  which 
samples,  in  the  case  of  sugar,  shall  never  exceed  one  pound 
Mnd  a  half  avoirduijois  weight  from  each  cask) ;  and  in  consi- 
deration of  the  gr^Bt  additional  expence  and  trouble  which 
will  be  occasioned  by  such  survey  and  examination,  and  as- 
certaining the  causes  and  extent  of  any  injury  or  damage,  and 
the  amount  or  value  thereof,  and  also  by  taking  such  samples 
of  (he  said  goods,  wares,  and  merchandize,  and  deliveripg  the 
fwholeof  the  said  sample  to  the  order  oftheimporters  there- 
of, which  he  and  tbeyis  and  are  hereby  required  to  do,  there 
shall  be  payable  and  paid  to  the  said  l^'eit  India  Dock  Com- 
pany, or  tlieir  collectors,  receivers,  or  agents,  for  their  vsc^ 
for  all  such  goods,  wares,  and  merchandize,  imported  in  ships 
from  the  West  Indie*  as  shall  be  landed,  vosbipped,  or  dis- 
charged from  on  board  of  any  ship  or  vessel  within  any  of  the 
sard  docks,  and  shall  be  so  surveyed  and  examined,  and  sam- 
ples taken  thereof  as  aforesaid  (over  and  above  the  rates  and 
duties  by  the  said  recited  act  granted),  the  additional  rates 
or  duties  next  bereiu-after  mentioned  ;  (that  is  to  say)i  iot  all 
such  goods,  wares,  and  merchandize  (except  sugar),  as  by  the 
said  recited  act  are  or  shall  be  chargeable  with   the  payment 
of  any  rate  or  duty  to  tSe  said  company,  accordii^  to  the 
ireight  thereof,  there  shall  be  payable  and  paid  the  additional 
r^te  or  duty  of  two  pence  per  hundred  weight,  and  for  sugar 
the  additional  rate  or  duty  of  one  penny  per  hundred  weight* 
^nd  for  ail  such  goods,  wares,  and  merchandise,  as  by  ^^ 
same  act  are  or  shall  be  chai;geable  with  the  payment  of  any 
rate  or  duty  to  the  said  company,  according  to  the  measure 
thereof,  there  shall  be  payable  and  paid  the  additional  rate  or 
duty  of  one  shilling  per  cask*     Which  additional  rates  or  du- 
ties shall  be  paid  by  the  proprietor  or  proprietors,  consignee 
or  consignees  of  such  good$,  wares^  and  m^rcbandijte  resp^c- 
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butineei » this;  wheo  the  sugars fint  smTe,  it  is naces-       ^^^^ 

sary  toexamine  the  casks  and  drire  nails,  to  make  them  .. ^^ 

tight,  in  order  to  be  carried  on  shore ;  after  thej  are  J5|*JJ[",L 
Srmrebonsed  in  the  wharfs,  it  is  also  necessary  to  exa-       vc^itg 
mitkt  and  tighten  them  again,  if  they  are  to  be  car-       •«»»■• 

tiTely,  andshali  be  levied  and  collected  in  such  manner  as 
in  and  by  the  said  recited  act  and  this  act  is  directed  with  re- 
spect to  ths  rates  and  duties  made  payable  to  the  suid  com- 
pany;  and  the  said  additional  rates  and  duties  are  hereby 
vested  in  the  said  fVest  Indid  Dock  company,  and  their  suc- 
cessors, executers,  administrators  and  assigns,  holding  for 
the  time  being,  shares  ef  the  capital  stork  of  the  said  com- 
pany as  their  own  proper  monies,  but  for  the  purposes  in  the 
said  recited  act  mentioned|  concerning  ths  rates  and  duties 
thereby  granted.    ^21. 

And  whereas  by  the  said  recited  act  of  the  thirty-ninth  year 
aforesaid,  provision  is  made  (or  making  compensation  to  the; 
owners  aadocoupiers  of  legal  quays,  sofferance  wharfs,  wars- 
hoases,  and  other  tenements  and  hereditaments,  and  to  tackle 
bonse  porters,  ticket  porters,  and  free  carmen  of  the  city  of 
LondoDi  or  other  person  or  persons  interested  in  or  employed 
upon  the  business  thereof  respectively  :  and  whereas  doubto 
have  arisen  how  far  sugar  coopers  will  be  entitled  to  claim 
compensation  for  any  iiyury,  loss,  or  daUkSge  they  may  suf- 
fer or  sustain  in  their  employment  of  sugar  coopers,  by  rea-* 
son  of  the  same  works:  and  whereas  further  injury,  loss,  or 
damage  may  accrue  tp  the  said  sugar  coopers,  by  means  of 
certain  provisions  of  this  present  act ;  be  it  therefore  further 
enacted,  that  the  provision  made  in  and  by  the  said  recited 
act,  for  making  compensation  to  the  several  description^  of 
perftons  before  mentioned,  in  respect  of  the  injury,  loss,  or 
.damage  thsy  may  suffer  or  sustain  by  the  works  tberma  men* 
tionsd,  shall,  and  the  same  is  hereby  declared  and  enacted  to 
extend  to  sugar  coopers,  who  shall  or  may  prove  thai  thsy 
have  safieivd  or  sustained  any  ii^ury,  loss,  sr  damage  in  tkeir 
fair  and  kgalaaplaymait  a»  sugar  caaperSf  £y  auam  ^  tka 

vo.xxvi.  N.  s.  F 
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iao5.  ^'^^  itom  the  wharfs  to  a  private  warehouse.  And 
if  the  sugars  are  to  be  re-shipped  for  exportation,  slill 
greater  strength  is  required  to  be' given  to  the  casks 
versut  for  the  purpose  of  sea  carriage.  The  two  first  branches 
"""'  of  the  business  are  exercised  upon  the  casks  while  in 
the  hands  of  the  origina?  owners  chiefly,  but  the  third 
may  be  required  when  the  goods  are  in  the  hands  of 
a  second  owner.  For  the  two  first,  as  they  arc 
taken  aWay,  there  is  a  compensation  given  for  them 
by  the  assessment  of  the  commissioners  and  a  jury. 
In  the  original  act  there  was  even  no  power  given  to 
the  company  to  take  samples,  and  they  were  obliged 
to  obtain  a  new  act  for  the  purpose.  The  39  Geo. 
III.  c.  i^%  s.  157,  specifieis  the  compensation  to  be 
received  by  the  company,  viz.  t)s.  8d.  per  ton  for  en- 
tering. This  is  to  be  a  compensation  also  for  the 
cooperage  hoops  and  nails  ;  but  that  is  only  what  may 
be  necessary  immediately  after  the  importation  voy- 
age, and  th^  charge  falls  on  the  owner  of  the  ship. 
This  charge  of  6s.  8d.  for  every  ton,  includes  the  char- 
ges and  expences  of  wharfage  and  landing,  and  the 
cooperage  and  hoops  and  nails  which  such  cargo  may 
require  in  the  course  of  such  unlading  thereof.  But 
•  this  clearly  docs  not  apply  to  the  cooperage  for  ex- 
portation, for  it  is  payable  by  the  consignee;  and 
the  company  does  not  even  pretend  that  the  cooperage 
for  exportation  is  included  in  these  charges,  be- 
cause they  offer  to  do  it,  not  for  the  sum  there 
specified,  but  for  a  reasonable  compensation.  The 
42  Geo.  III.  c.  113,  s.  %   which  provides  for  tak- 

$ame  works^  or  the  provisions  of  this  present  act.  42  Geo.  III. 
loc.  4- Per.  €.113,  %S4. 

The  counsel  also  referred  to  the  stat.  43  Geo.  III.  cap.  152, 
entitled  *  An  act  for  permitting  certain  goods  imported  into 
Great  Britain,  to  be  secured  in  warehouse  without  payment 
of  duty/ 
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ingsamples^  plainly  does  not  apply  to  this  exportation       i^on, 
business,  which  seems  to  have  been  forgotten.     The 
coinpaDjr  has  by  this  clause  tlie  whole  power  of  taking  an  i  AqoUm 
samples^  and  even  if  sold,  aBd  the  goods   remain  in       sww* 
their  .warehouses,  and  the  vendee  wishes  to  take  a  se* 
cond  sample   for  his  own  use>  it  seems  he  cannot  do 
it.    In  the  whole  of  the  statutes  it  will  be  seen   that 
the  export  business  has  been  omitted,  and  if  the  par* 
ties  do  not  retain  the  right  of  exercising  it  on  these 
quays  they  are  greatly  injured,  because  the  compen- 
sation which  they  received  was  only  for  the  other  two 
l>ranc\)e&.    It  is  probable  that  this  construction  may 
defeat  some  of  the  provisions  of  the  acts,  as  to  the  sole 
and  absolute  controul  and  custody  which  the   com* 
paoy  is  to  have  of  the  goods,  while  in  their  warehouses  { 
bikt  that  is  not  a  sufBoient  ground  to  deprive  the  plains 
tiffs  of  their  rights,  if  the  words  of  the  act  do  not  ex« 
pressly  provide  for  that  purpose* 

For  the  defendant  it  was  at  first  contendedr  that 
whatever  the  rights  of  the  plaintiffs  might  be,  they 
could  not  bring  this  actios,  but  that  point  was  not  re- 
lied upon  in  the  second  argument. 

The  plaintiffs  might  have  been  compensated  for 
what  they  lost  by  the  39  Geo.  III.  c.  69>  s.  121,  which 
gives  a  compensation  to  all  p^soas  for  such  loss  aft 
they  may  sustain.  And  the  42  Geo.  III.  c.  1 13,  s.34^ 
ascertains  clearly,  that  the  coopers  are  to  be  indemni- 
fied tor  any  loss  they  may  sustain  in  their  employment 
as  sugar  coopers ;  and^tbc  compensation  is  as  general 
and  as  full  as  the  exclusion.  It  does  not  necessarily 
follow,  that  because  the  company  is  to  be  paid  for  . 
taking  samples,  the  owners  may  not  have  a  right  of 
taking  other  samples  upon  paying  for  both,- and  there- 
fore the  plaintiffs  may  not  have  lost  their  business  by 
means  of  these  acts  of  parliament.  Neither  had  the 
coopers  a  right  to  come  upon  the  legal  quays  as  far  as 
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ms.  appears  by  dits  record;  nor  have  the;  a  right  to 
'  ■  ■■■  into  the  docks.  The  very  first  object  proposed  in  IImk 
M  aImuSct  creetioQ  of  them  was  to  secure  the  property  from  pil^ 
^j^*J"  lage,  b^t  this  right  ^hich  is  now  claimed  wooldex^ 
pose  the  docks  to  such  a  continual  resort  as  would 
fender  ll^m  equally  liable  to  piUage^  with  the  ordinary 
wharfs  in  London.  By  these  acts,  ships  outward 
faomid  for  the  fVest  luditt^  may  take  ia  their  caigoet 
either  in  these  docks,  or  at  any  other  part  of  the 
river  below  the  canal  at  BlackwalL*  Ships  ooU 
ward  bound  for  any  other  part  may  be  laden  at  any 
|>lace  Whatever,  including  all  WeU  Imdia  property. 
Amongst  other  precautions,  as  to  all  ships  which  are 
bound  toconte  into  these  docks,  the  hatches  are  to  be 
aealed  down  at  Gravesend ;  the  goods  are  to  be  hind^ 
hy  the  company's  servants;  they  are  to  examine  the 
linage  done  to  the  casks  ;  and  they  are  to  take  sam* 
pies.  Almost  every  thing  which  miglit  be  done  for^ 
merly  by  the  owner  or  persons  employed  by  him  is  to 
be  done  now  by  the  company.  This  operates  iheneforp 
as  an  implied  exclusion  of  all  persons  to  do  work  on 
goods  at  the  docks,  but  there  is  no  express  exclusion 
of  any  persons  excepting  the  seamen..  .  By  one  clause^ 
the  company  may  appoint  labourers,  atid  take  security  ; 
'but  this  will  be  of  no  avail  if  the  owners  are  to  send 
their  own  coopers  It  must  be  admitted  that  due  con- 
struction of  tb^  clainw  of  compensation  to  the  com* 
pany  do  not  include  the  cooperage  on  exportation. 
As  to  the  right  of  using  the  legal  quay$,  the  law  did  not 
impose  upon  the  owners  of  the  legal  quay$  an  oblign- 
"tion  to  permit  this  cooperage  to  be  done  for  ex  port  a* 
tion.  Cranes,  indeed,  are  instruments  necessary  for 
lading  and  unlading,  and  .therefore  the  owners  were 
tibliged  lorkeep  them  :  butt^iey  are  not  bound  to  permit 
this  to  be  done  there  which  maybe  done  elsewhere^ 

eaaCw.  J/J.  c,69f  '91. 


U  ike  Foriy-Sixih  Year  of  George  III.  SJ 

mnA  if  tfae  coopers  had  a  right  or  liberty  of  coming  on       1^05 

the  legal  quays,  it  must  have  been  by  contract  or  per-    ^ 

isisdoo,  and  not  by  strict  legal  rigl\t  vested  in  them.  «n<l  Aooth« 
The  verdict  only  states  that  it  was  usual  to  do  the  coo-  ^  Sinnu 
persge  on  the  f  najft.  If  indeed,  any  damage  were  done 
in  the  carriage  to  the  quays,  it  might  create  a  neces- 
sity of  repwring  and  coopering  the  cittks  thete.  And  such 
a  neceasity  might  abo  arise  in  ease  of  fire  on  the  quays ; 
in  which  caae  the  owner  miglit  have  a  right  to  go  with 
his  servsmts  npon  the  quays  for  the  securing  his  casks; 
bataU  s«di  tight  of  going  there  must  be  understood 
mi  the  utinost  aa  arising  oat  of  necessity,  and  as  being 
anbject  to  some  qualification.  Supposii^even  that,  by 
tfae  length  of  time  during  which  the  owners  of  the  le- 
gal quays  had  permitted  this  resort  to  the  quays,  a  usaga 
would  be  presumed,  and  a  right  would  thence  be  deriv- 
ed, yet  that  could  not  extend  to  the  present  case.  It 
is  sakl  that  a  great  deal  of  work  is  to  be  done  to  these 
casks  which  cannot  be  done  at  home ;  but  that  is  ab- 
aoid;  /or  the  more  there  is  to  be  done  the  greater  the 
siecessity  of  doing  it  at  the  proper  workshop  of  the 
cooper.  The  hardship  is  much  less  in  preventing  • 
these  persons  from  coming  to  do  their  work  here,  than 
it  would  be  upon  the  other  merchants,  whose  property 
wouM  be  exposed  to  plunder,  if  they  were  to  be  per- 
mitted to  enter  the  docks.  The  remedy  of  the  coopers,  in 
case  they  have  a  right  to  enter  the  docks,  is  misconceir- 
ed,  it  should  be  an  action  against  the  merchants  only. 

Lawrence,  J.  ''If  the  merchant  has  a  right  to 
have  his  casks  coopered  there,  docs  not  the  contract 
with  the  merchant  give  him  (the  cooper)  also  a  right 
to  go,  and  is  not  tlie  obstruction  an  injury  to  him  r** 

Lord  Ellenborough,  C.  J.  "  Is  there  not  a  gene- 
ral right  to  maintain  an  action  for  t!ic  prevention  from 
«>xercising  a  trade  in  any  place  where  the  party  is  not 
by  law  prevented  froiu  exercising  ii  ?    It  is  not  found 
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1805.  in  the  verdict  that  this  work  mast  necessarily  be  done 
^^^^^^  upon  the  wharfs.  If  it  is  not  so,  I  agree  with  the  So- 
•ml  Ai  <  th^r  ticUor  General^  that  it  may  be  a  ntiisance.  The  coo- 
SmTth  P^"^^  daim  rather  too  large  a  right ;  for  the  company  do 
not  exclude  the  owners  from  having  that  done  which 
may  be  necessary  for  the  safety  of  the  goods.  At  the 
same  time  the  verdict  doea  not  state  any  legal  right  to 
go  on  the  old  legal  quays.  I  believe  tHe  legislature 
did  not  think  it  necessary  to  mention  this  case;  it 
wa»  thought  that  this  business  might  be  don<  by  the 
company  or  their  coopers;  but  if  there  is  a  doubt  we 
ought  to  lean  in  favour  of  the  antecedent  rights. 
There  is  no  stipulated  price  for  the  use  of  the  docks 
upon  importation  or  beyond  the  \9,  days  upon  the  ex- 
portation. In  the  act  are  the  words  **  for  delivering 
the  same  -  from  the  warehouses :"  what  does  that 
mean  r*  Why  not  deliver  out  of  the  lighters?  There 
is  also  this  expression,  *' Such  coopering  as  they  may 
want  after  being  unshipped.f"  This  the  plaintiff*  must 
say  applies  only  to  the  coopering  upon  being  unship- 
ped yet  he  admits  too  th«it  it  applies  to  coopering  for 
delivery  in  town  ;  and  tlie  words  are  large  enough  to 
apply  to  the  coopering  for  ex|>ortation. 

Car.  adv.  vtiii\ 

And   on   this  day  the  judgment  of  the  Court  waa 
delivered  to  the  following  effect  by 

Lord  Eli.enborough,  C.  J.  After  stating  the 
case,  *'  This  special  verdict  is  so  defectively  stated 
that  no  judgment  can  be  given  thereupoti  for  the 
plaintilfs.  The  right  of  coopering,  in  this  case,  la 
•  claimed  on  a  supposition  that  the  premises  of  the  dock 
company  are  from  the  moment  of  their  being  put  in 
the  place  of  the  legal  quays,  subject  to  all  tl>e  rights 
of  entry  and  trsfr  which  arc  legally  claimed  there  ia 

•  39  Geo,  III.  c.  69,  s- 137.  t  Ibid. 
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exercising  the  plaintiffs'  trade  upon  those  quays.  Bui  t805. 
U)e  special  verdict  is  defective  in  not  stating  expressly  — — » 
the  rights  claimed  by  the  plaiHtiffs  to  be  exercised  ,„<j  Amnhe* 
upon  tbe  legal  quays.  It  states  only,  that  they  used  ^^•^ 
to  cooper  sugars  there  for  shipment  for  exportation. 
Buttbis  being  only  an  actual  practice  of  a  trade,  might, 
for  all  that  appears  to  the  contrary,  have  been  upon 
the  license  of  the  owners.  It  is  not  even  stated  that 
x\\^  plaintiffs  bad  a  right  to  do  so,  or  that  the  muster 
had  a  right  of  sending  his  servants.  No  agreement, 
supposing  that  to  be.  ever  so  clearly  stuted,  ot  the 
owners  of  the  legahquays  can  entitle  the  coopers  to 
come  upon  these  docks  to  exercise  their  business  as 
thej  would  have  done  under  such  agreement.  It 
should  seem  also  that  these  docks  are  not  liable  to  be 
used  by  the  coopers  as  a  workshop,  for  work  to  Ik 
done  to  the  casks  which  might  be  done  elsewhere  pre- 
vious to  their  exportation.  And  although  out  of  so 
many  hogslieads  some  of  them  might  of  necessity  re- 
qoire  to  be  coopered,  and  that  cooperage  might  be  ne- 
cessary to  be  done  in  that  place,  yet  we  cannot  take 
that  upon  as  as  a  fact,  unless  it  is  expressly  so  stated. 

Judgment  for  the  Defendant. 

A  xtnire  de  novo,  being  prayed  for  by  Wood  for  the 
plaintiffs,  the  Court  refused  it,  saying,  that  il^  a 
flaintiff  states  a  defective  case,  upon  a  special  verdict, 
he  is  never  entitled  to  a  new  trial,  by  a  vennre  de  no- 
10.  If  he  were,  it  would  be  a  most  convenient  mode 
of  procuring  a  new  trial  for  him,  but  a  must  vexatious 
toe  for  the  defendant^ 


Sharv  agaimt  Gladstone. — 12tb  Nov*  inwrance. 

Ab>*ul»nmcnt. 
Uf,4M  an  embargo  or  detention  where  there  is  an  abandonment  of     Kmburno. 
^\  ship  and  freight  to  the  respective  insurvrs  and  the  vw*  General  «ic* 
nr  is  paid  as  for  a  total  toss,  find,  7w1  vsithstanding,  the  ship        ^H^ 


•40  .  C^m  iff  B.  R.  U  Miehaelmai  Term, 

I8di9.  ^  rtkoiedt  ^^  ^^"^  freight ;  He  w&ga  of  the  crew^  tk 

fortf  tmd  other  eharget  are  qatsi,  a  gemtnU  mocrage  or 
^^f.^^  tmhage  cm  the  ship  tmd  freight^  auording  to  the  partieuiar 

OLABtTQn  I.  nature  qftmch  dutrget  mid  the  perewu  to  wham  thiqf  belong ; 
<md  M  AM  adioff  for  money  had  and  received  by  the  tmder* 
writers  om  the  freight  against  the  asswed  who  has  rtceived 
itf  he  may  deduct  the  same  out  of  the  sum  to  be  recovered* 

^ASE  for  the  opiaion  of  the  court :  Declaration  ia 
assumpsit  for  money  bad  and  received  by  the  dc- 
ftndant  to  the  use  of  the  plaintiff,  with  the  usual* mo- 
ney counts ;  plea,  general  iuue.  This  caose  was  tried 
^.the  sittings  at  Guildhall,  after  last  Hilary  term 
before  Lord  Ellenborough  and  a  special  jury^  who 
found  a  verdict  for  the  plaintiff,  for  lOOl.  with  the 
further  sum  of  l6I.  with  interest,  from  the  Mth  day  of 
JFebruary,  ]dOd»  to  the  8th  day  of  May,  1803,  subject 
to  the  opinion  of  the  court  on  the  following  case  ^ 

The  defendant  as  owner  of  the  ship  Jane,  caused  a 
policy  to  be  effected  thereon  for  a  voyage  from  UveT" 
pool  to  Petersburgh  and  back.  He  also  caused  another 
policy  to  be  effected  to  the  amount  of  8001.  on  the 
freight  from  Petersburgh  to  Liverpool,  as  interest 
should  appear^  to  which  last  policy  the  plaintiff  was 
subscriber  for  lOOl.  On  the  ^th  day  of  November  1800» 
the  ship  being  at  Crotutadt  upon  the  voyage  insured, 
and  being  a  seeking  ship  and  not  a  chartered  ship,  had 
taken  on  board  a  considerable  part  of  her  homeward 
cargo  on  freight,  and  the  remainder  was  then  loaded 
in  lighters  in  its  passage  from  Petersburgh  to  Cron* 
ttadt.  The  master  had  signed  bills  of  lading  for  the 
said  cargo^  which  was  shipped  by  different  merchants^ 
each  upon  a  distinct  engagement  for  freight.  The 
ship  would  have  been  ready  to  sail  in  six  or  seven 
days  on  her  voyage  home.  On  the  said  5th  day  of 
November,  1800,  by  order  of  the  Ruuian  government^ 
the  ship  was  forcibly  seized,  the  master  and  crew  were 
compelled  to  quit  the  ship.,  and  were  marched  into  ilim> 
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iBteiior  of  Ibe  coantry,  and  the  said  cargo  was  relanded       i805. 
by  the  Russian$,  and  put  into  warehouses.    The  ship^        — • 
crew,  and  cargo,  remained  in  possession  of  the  Russians       ^^f^f 
until  theeed  of  Majf,  1801,  when  the  master  and  crew  GtADiioifi. 
T^ere  liberated,  and  allowed  to  take  possession  of  the 
ship  again.    The  master,  upon  his  liberation,  procured 
tile  greater  part,  but  not  the  whole  of  the  original  car- 
go, to  be  reshipped,  for  which  he  signed  new  bills  of 
lading,  and  the  remaining  part  of  his  loading  consisted  .^ 

of  goods  which  were  no  part  of  the  original  cargo. 
The  skip  continued  at  Croristadt,  for  the  purpose  of 
procuring  and  completing  her  freight  on  the  voyage  ' 

home,  from  the  22d  of  May  to  the  Sd  of  July,  1801, 
when  she  sailed,  and  arrived  at  Liverpool  m  the  month 
of  Jiigust,  in  the  same  year.  The  defendant  has  re- 
ceived the  freight  earned  by  the  ship  on  her  voyage 
home,  the  proceeds  of  which  amounted  to  above  IJOOl. 
In  the  month  of  February,  1 80 1,  the  e/f/Sraian/ aban- 
doned the  ship  to  the  underwriters  thereon,  and  aban- 
doned the  freight  to  ihe  plaintiff,  and  the  other  under- 
writers on  freight,  as  far  as  insured ;  and  the  defendant 
received  from  the  plaintiff  bhA  the  other  underwriters 
on  freight,  the  full  amount  of  their  respective  sub- 
scriptions as  for  a  total  loss.  The  defendant  claiius  to 
have  paid  the  following  charges  upon  the  said  ship 
and  freight,  a  proportion  of  which  he  claims  to  deduct 
from  the  net  proceeds  of  the  freight  received  by  laiia 
asaforesttd*. 

1.  Expences  of  tbe  ship  and  crew  at  Petersburg 
and  EiainmrWf  including  port  cbarges  and  expeace 
of  shipping  the  cargo,  vpoa  which  the  freight 
has  heen  paid,         .      -  •  -        £  305  14    0 

1  lasurance  on  the  same,  -  -  9  ^9    ^ 

3.  Wagps  of  and  provisions  for  the  master,  mate, 
aod  seamen,  from  the  time  they  were  liberated  in 
Ruttia  till  fHseharged  in  Eng^land,  being  four 
months,  r  •  -  -  S,^$    fi  li 

MO.XIKVI.    M.  t.  Q 
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1805.        ^'  Charges  paid  at  Liverpool  oa  ship  and  cargo^  £  9I  l6 
g  5.  Insarance  ou  shfp  borne,  30001.  at  four  guineas. 


t'Crttii 


less  returns,  •  •  -       $0    2    0 

GiAoftTONK.   6.  Wages  to  the  master  and  ercw  during  their  de» 

.     tention  in  Russia,  being  six  months,  •      270    0    0 

?•  The  defendant  also  claims  to  be  entitled  tolnake 
the  following  charge  against  the  freight  diminu- 
tion in  the  value  of  the  ship  and  tackle,  by  weaf 
.  and  tear  on  the  voyage  home,  she  being  then  em^ 

%    ployed  for  the  benefit  of  those  interested  in  the 

freight,  via.         .  .  .  •        300    0     0 

The  question  fcir  the  opinion  of  the  court  is.  Whe- 
ther the  defendant  is  entitled  to  deduct  a  proportion- 
able part  of  any,  and  which  of  the  said  charges,  front 
the  amount  of  the  freight  received  i  If  the  court  shall 
be  of  opinion,  that  he  is  entitled  to  such  a  deduction^ 
then  it  is  agreed  between  the  parties,  that  the  amount 
of  the  particular  charge  or  charges,  in  respect  of  which 
the  court  shall  think  a  deduction  ought  to  be  made, 
together  with  the  amount  of  such  deduction,  shall  be 

referred  to  the  award  of .    And  the  amount 

which  the  arbitrator  shall  find,  shall  be  deducted  from 
the  verdict  obtained,  and  a  verdict  be  entered  accord* 
ingly. 

This  case  was  argued  in  Trinity  term  last,  by  Rou  gh, 

for  the  plaintiff,  and  Scarlett,  for  the  defendant; 

.   and  a  second  time^  on  this  day,  by  Pahk,  for  the 

plaintiff,  and  the  SoliciTor-Gbkebal  for  the  Jc- 

fendant.  . 

Arguments  for  the  plaintiff^. — On  general  prin- 
ciple as  well  as  on  the  authority  of  Thompson  v.  JZmr- 
croft,*  the  defendant  19  not  entitled  to  deduct  for  any 
of  the  charges  made  by  him  for  the  sums  paid  as  stated 
in  the  case.  Tlie  underwriters  of  the  ship  stand  in  the 
same  situation  as  the  owners  of  the  ship  from  the  time 
~  ■  •^.  ■  ■    ■■  ii>    I ■■■      ■  .  .  -■    ■-■■■■■■—■■»    ■  ■  I    ■        ^ 
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^the  abandonment,  and  the  plaintiff  i%  as  the  gerson        ibd5. 
entitled  to  the  freight.     In  any  case  whfch  can  be  put,       — — 
the  owner  of  the  ship  would  not  be  entitled  to  make       ^fr$ut 
the  subject    of  these  deductions  additional  charges,  0«^^»«t«i«^- 
be jond  the  price  of  the  freight^  on  the  persona  who 
were  to  pay  freight ;  and  tlie  same  rule  which  obtains 
kl  that  case  applies  Ut  the  present.     It  may  be  also 
considered  as  \i  the  assured   were  now   bringing  an 
action  against  the  underwriter  on  the  freight.     The'n 
he  is  not  entitled  to  recover  of  the  underwriter  more 
than   he  is  to  lose  by  the  peril  which  has  happened. 
He  wonld  only  lose  the  height ;  he  would  not^  as  owner 
of  the  freight,  be  charged  with  any  of  the  accidents 
which  happen  to  the  ship,  any  sum  for  the  wear  and 
tear  of  tbe  ship,  or  for  the  expence  of  the  insumnce  on 
the  ship.    These  are  all  charges  which  fall  on  th,e  ow* 
Ber  of  tbe  ship,  not  on  the  owner  of  the  freight.    They 
are  therefore  not  insured  against  by  the  underwriter 
of  the  freight.    The  owner  of  the  ship  could  not  have 
made  these  charges  against  the  owner  of  the  goods^ 
who  was  to  pay  freight  if  the  ship  had   arrived  safe. 
The  abandonment  of  tbe  ship  and  freight  does  not  put 
the  owner  in  a  better  situation  than  he  would  be  in  be- 
fore tbe  abandonment,  although,  as  the  case  at  present 
stands,  be  is  dtfendant  instead  o^  plaintiff ;  and  perhaps 
opon  a  doubtful  case  may,  upon  tbe  principle  of  po- 
tior eonditio  possidentit^  be  entitled  to  retain  what  he 
coold  not  have  recovered.  Three  of  the  items  are  such 
as,  if  they  are  allowable  in  this  case,  must  be  charge- 
able against  every  freighter  or  owner  of  the  goods  in 
every  ordinary  case  of  an  insurance,  where  the  ship 
retarns  safe ;  such  as  the  items  for  the  wages  and  pro- 
visions expended  in  the  voyage  home ;  the  insuraitce 
on  the  ship  home  ;  and  the  diminution  in  the  value  of 
the  ship  by  wear  and  tear  in  the  voyage  home.    This    "* 
latter  charge  is  such  as  tbe  underwriters  on  the  ship, 
would  not  be  liable  to  pay.    This  sixth  article,  of  the 

G  3 


Caui  in  B.  R.  in  MithaelmM  Tm%. 

irsges  dnrmg  the  detention,  may  be  co^udered  As 
somewhat  more  questionable.    This  is  only  iacluded  in 
the  risks  insured,  if  it  is  included  at  all,  by  falling  ondeK 
Oi.AP»r«ir«..  ^^  artick  detention  of  prinen ;  and  it  is  now  made  a 
question  whether  it  is  to  fall  on  the  underwriter  on  the 
ship,  or  the  underwriter  on  the  freight,  or  on  neither 
of  them ;  or  whether  it  is  to  be  made  the  subject  of  a 
general  average.     I  fit  is  to  form  aay  charge,  it  must 
be  a  general  average.     In  Robcriaon  v.  Ewer.*  it  was 
0o]y  decided  that  such  expences  during  an  embargo 
.   were  not  recoverable  on  an  insurance  of  the  ship  and 
cargo  merely;  and  though  in  Eden  v.  Poole,f  sittings 
after  HiL  1785,  such  charges  were  said  to  fall  on  the 
freight,  and  not  on  the  ship,  yet  that  was  not  neces- 
\     aary  to  the  decision  of  the  case,  for  it  was  sufficient 
to  say  that  it  did  not  fall  within  the  terms  of  an  insu- 
rance upon  the  ship  and  tackle  only.    The  reason  why 
^  k  can  be  made  a  charge  at  all  is,  that  the  detention  of 

the  crew  there,  is  for  the  general  benefit  of  tbe  whole 
concern,  far  the  «hip,  cargo,  and  freight.  So  in 
Lateward  v.  Curting,%  Lord  Mamfitld  thought  that 
the  expeoces  of  the  crew  might  iu'  some  particular 
cases,where  the  detention  was  absolutely  neeessary,  be 
chargeable  as  a  sort  of  geqeral  average ;  and  Bcamt^ 
and  Magen^y\  put  the  express  case,  as  a  case  of  general 
average ;  and  so  it  is  considered  in  tbe  ordinances  of 
Loui$  XIV,  So  in  Dacosia  v.  NewtJiam.S'  The  ow* 
uer  of  the  ship  and  freight,  the  defendant,  has  in  this 
case  received  the  whole  amount  of  his  total  loss,  and 
he  has  also  received  his  freight,  and  therefore  ought 
.  to  pay  back  the  whole  amount  of  ihe  money  paid  to 
him.  '  He  abandoned  all  his  freight  to  the  plainiifj 

• "     ■   ■--  -     I  '        L.  -  L  -  .   -  -  ^ 

♦  3  r.  Rep.  1?7.    t  Pardon  Insurance,  6l.  Edit  1787. 
I  Tark,  Edit.  I7«r,  U5.     Edit.  aUer.  125, 
f  Btawe%,  Ltx.  Merc.  p.  150.        )|  I  Mag.  67. 
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mud  Ins  ship  to  the  underwriters  on  the  ship*    The  ship       it06» 
earns  fte^i,  and  he  receires  it ;  but  we  ought  to  have 
reooTed  it^  and  be  is  to  us  a  wrong  doer.  vcr««r 

>Lord  EiLCNBOBOuoH,  C,  J.  *'  Have  you  const*  ^"••«"*«» 
dered  whether,  in  abandoning  the  freight  to  you,  hav* 
iag  previonsly  abandoned  the  sbipi  he  abandoned  any 
thiog  r 

That  point  was  conceded ;  the  only  question  at  the 
trial  was^  whether  the  dejendant  was  entitled  to  make 
those  dednctiou?.  And  in  Leatham  v.  Terry  1^  and 
also  in  T&ompfon  v.  'Rowcrx^t,  it  was  decided  thai 
whatever  mig^t  be  the  question  between  the  two  sets 
of  underwriters,  the  assured  could  not  retain  the 
freight  he  having  been  paid  twioe  over. 

JrgeamaUt  fir  the  defendant. — ^When  the  under* 
writers  have  paid  as  for  a  total  loss,  they  cannot  reco* 
ver  of  the  assured  the  money  so  paid  without  allowing 
to  him  thftt  which  he  would  be  allowed  as  salvage  on  the 
freight.    The  owner,  after  the  payment  of  the  lass, 
ceases  to  have  any  interest  in  the  freight.     But  he  m 
bound  to  labour  for  the  bene6t  of  the  freighters  in 
the  preservation  of  the  cargo,      in  this  he  labours 
for  another  person,  for  the  underwriter.    Salvage  is  all 
that  the  dnderwriter  can  claim,  and  salvage  is  not  the  . 
value  of  the  thing  saved,  but  the  clear  produce  of  the 
thiog  sa^ed,  after  deducting  the  expence  incurred  in 
saving  it.  Here  was  a  total  loss,  and  an  abandonment, 
which  the  underwriters  accepted,  and  paid  the  money. 
If  the  ship  had  never  been  restored,  no  question  could 
have  arisen  ;  but  the  owner  of  the  freight  and  his  cap- 
tain are  bound  to  labour  for  the  recovery  of  the 
freight^  and  the  underwriter  after  the  abandonment 
must  pay  them,  whether  any  thing  is  recovered  or  not» 
And  there  is  no  doubt  that  these  expences  were  neces* 
larily  incurred  in.  the  earning  of  the  freight,  which 

■  w';i  ■ 
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180ft.  coald  not  have  been  earned  without  it.  TIjis  ship  is 
a.  mere  blank  to  the  underwriter  of  the  freight,  if  he  t» 
not  to  b^  paid  for  the  expence  of  bringing  it  home; 
'  for  the  owner  of  the  ship  would  in  that  cas6  bring 
borne  the  ship  and  earn  other  freight.  These  are 
charges,  therefore,  wliich  are  wholly  to  be  paid  by 
the  owner  of  the  freight,  who  is  now  the  underwriter, 
.  or  else  by  the  owners  of  both  freight  and  ship,  who  are 
the  insurers  on  the  freight  and  oU  the  ship.  Besides 
those  before  stated,  tlie  following  ca^e^  were  cited  : 
DcLcoita  V-  Newnham,*  Bealc  v.  ThompsoH,f  Brough 
V4  Whitmort.X 

The  Court  held  that  this  case  was  not  decided  ei^ 
iher  by  the  case  of  Leaiham  v.  Terry,  or  by  that  of 
Thompson  v.  Rowcroft,  which  both  proceeded  upon 
the  particular  circumstances ;  but  that  as  the  question 
here|>ut  was  whether  the  defendant  was  entitled  to 
make  any  and  what  deductions,  some  deductions 
must  be  allowed ;  which  were  those  only  that  *c6uld 
be  considered  as  either  chargeable  on  the  freight 
alone,  or  such  as  were  incurred  by  the  defendant,  ia 
tl)^  course  of  his  labouring  for  the  service  of  both  the 
underwriters* 

Lord  Ellenbobough,  C.  J.  ^  As  there  is  no 
question  here  upon  the  eflfect  of  the  abandoninent, 
but  it  is  taken  to  be  absolute,  and  to  have  the  effect  of 
substituting  the  underwriter  on  the  freight,  who  has 
paid  the  loss,  in  the  place  ofthe  assured ,the  underwriter 
is  to  have  back  that  salvage  which  the  assured  himself 
receives  neU,.on  the  subject  of  the  freight.  And  the 
nett  salvage  is  that  sum  which  he  receives,  subject  to 
charges  attaching  on  the  freight.  He^has  likewise  aban- 
doned the  ship ;  and  yet,  afterwards,  he  continues  to 
exercise  a  care  over  those  interests  which  be  has  aban- 

♦  2  Term.  Rep.  407.       t  4  East,  52.    14  Term  Rep.  2p<J, 
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dotted.    Bat  they  in  whom  each  specific  iilterest  lies^       isos. 

ou^t  to  pay  him  what  is  properiy  expended  in  preserv-  . 

ing  those  interests,  and  each  of  the  insurers  is  to  have       vetcMs 

the  proceeds  of  those  interests,  as  a  salvage  on  them  G.^ads.^k* 

respectiYely,  subject  to   the  necessary  deductions.—* 

As  to  the  insurance  on  the  ship,  that  is  no  charge  ou 

the  insurer  on  the  freight.  As  for  the  itern^^  to  wear  of 

the  ship,  WOl/  we  may  lay  it  out   of  the  case,  as 

rpspecls  the  owner  of  the  freight.    And, then  it  seems 

as  if  all  the  rest  are  properly  the  subject  of  deductions 

in  the  nature  of  general  average,  or  more  properly» 

of  salvage,  which  may  be  adjusted  by  arbitration.     I 

wish  to  say  nothing  as  to  the  effect  of  the  abaodon*- 

ineot  by  the  owner,  where  it  is  not  a  chartered  ship^ 

and  as  againat  the  two  separate  underwriter." 

There  was  accordingly 

Judgment  for  the  Plaintiff^ 

Subject  to  such  deductions  as  should  appear  to  be 
due,  upon  reference  to  a  merchant,  Mr.  Ilarikey,  to 
say,  what  items,  and  how  much  in  amount,  should  be 
dedacted,  in  nature  of  general  average. 

The  Coubt  gave  this  as  a  general  rule,  but  it  seem* 
ed  to  me  that  they  considered  the  first  item  as  being  ^ 

struck  out  As  to  the  fourth,  Lawrence,  J.  said^ 
he  did  not  understand  what  it  meant.  The  insurance 
on  the  ship,  however,  was  not  chargeable;  the  wear 
and  tear  of  the  ship  also  was  thought  not  to  be 
chargeable;  but  three  items,  namely  the  Sd;  the  6th, 
and  die  4th,  were  all  chargeable  in  a  proper  pro- 
portion. But  the  court  gave  the  general  directions 
as  above 
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Akdxrson^  Bart,  against  tbe  Rotal  Excban#k 
Assurance  Company.-— >1^h  Not. 

Com  wi$  injured  free  from  average^  vnlets  general;  from  Wt» 
terford  to  Liverpool.  The  vessel  was  run  on  shore  alWit- 
terford  on  the  2^ik  o/" January,  and  teas  xDholijf  under  voter 
Ot  high  water .  Fart  of  the  com  was  taken  out  bj  ike  insure 
ers  and  kiln  dried^  and  the  assured  received  the  net  product. 

,  On  the  IBth  of  February,  21  days  after  the  loss^  the  osswr- 
td  gave  notice  of  abandonment,  which  the  insurers  refuse^  to 
accept.  Held  J  that  the  notice  of  abandonmsut  was  too  late 
to  entitle  the  assured  to  recover  as  for  a  total  loss, 

^^^'        TTHIS  iras  an  action  brought  to  recover  ft  total  Joss 

A1I0BEM1I  upon  a  policy  of  insurance  on  a  cargo  of  wlieat  by 

Jemtt       the  ahip  Fdnny,  on  a  voyage  from  Waterford  to  jLmr- 

RoTAL      poolf  to  which  action  tbe  defendants  pleaded  tbe  gtne^ 

A%%vik^Q%  ^^i  i^^^'    The  cause  came  on  to  be  tried  at  tbe  sit- 

Cgwpany.    tings  after  Hilary  term,  1805,  lyfore  the  Right  Hoo. 

Edward  Lord  ElUnborough,  and  a  special  jury,  when 

a  verdict  was  found  for  ihc  plaintiffs,  damages  gi5l. 

9s.  8d.  and  costs,  40s.  subject  to  the  opinion   of  the 

court  on  the  following  case  : 

The  ship  in  question  was  loaded  at  fVaterfard  in 
the  month  of  January,  1804,  with  2406  barrels  of 
wheat  in  bulk.  Tbe  term  barrel  is  descriptive  of  mea- 
sure and  quantity  only.  The  policy  in  question  was 
effected  on  the  account  of  Andrew  Comber,  of  Liver-- 
pooly  merchant,  upon  69O  barrels  of  the  said  wheat, 
bis  property.  The  same  vfere  shipped  by  Thomas 
Ncvins,  who  acted  as  the  agent  of  the  said  Andrew 
Comber  at  Waterford,  d^nA  were  of  the  value  of  the  sum 
Ipsured,  thatis  tosay,  tbe  sum  of  lOOOl.  The  policy  con- 
tains the  following  stipulation.  *'  free,  from  all  average 
an  com, flour,  fish,  salt,  fruit,  seeds,  hides,  and  tobacco, 
unless  general,  or  otherwise  specially  agreed."  There 
was  nospecii^  agreement  in  tbe  policy,  respecting  the 
payment  of  an  average  loss  on  corn.  The  ship  in  ques- 
tion sailed  from  Waterford  on  tbe  voyage  insured,  on 
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iheQSlh  of  January,   1804,  with   the  wheat  insured        tgo^. 

on   board,   and   in  proceeding  down    the   river    she     -► 

struck  upon  a  rock,  which  occasioned  her  immecliately     Bart,  aud 
tQ  fill  with  water  ;  and,  to  prevent  her  from  sinking,      ^"J^|^' 
she  was  ran  on  shore.    The  hull  oF  the  ship  was  for    the  Royal 
four  weeks  entirely  underwater  at  high  water,  and,   a»»ViVnc« 
nntil  the  cargo  was  taken  out,  she  could  not  be  raised     Conpajijf. 
or  removed.     The  whole  of  the  cargo  was  ^damaged, 
and  1635  out  of  the  said  2406  barrels  of  wlieat  were 
taken  out  of  the  said  ship,  and  afterwards  kiln -dried  at 
Waterford.    The  said  Andrew  Combers  proportion  of 
the  said  l635  barrels  so  taken  oqt  amounted  to  473 
barrels, which  were  delivered  to  the  said  Thomas  Nettm, 
us  the  agent  of  the  said  Andrew  Comber.    Some   part 
of  the  remainder  of  the  said  car'go  df  wheat  wa?  sold 
to  feed  hogs,  and  the  residue  thereof  was  thrown  into 
the  sea  as  unfit  for  use.    Tlie  whole  quantity  kiltt-dried 
as  before  stated,  except  the  said  473  barrels  belong- 
ing to  the  said  Andrew  Cc^mber,  was,  two  months  after 
(be  said  aceident  kappesed,  shipped  da  board  another 
Tessel  for  and  arrived  at  Liverpooi,  and  was  received  by 
underwriters  on  policies  ificluding  losses  by  stranding; 
and  the  said  475  barrels  belonging  to  the  snid  Andrew 
Comber,  might  have  been  forwarded  in 'like  manner, 
if  he  had  given  disections  for  that  purpose.    The  said 
475  barrels  were  sold  by  the  said  Thomian'tfevin^,  and 
prodaced  the  sum  of  949l.  Is. '  i>d  ;  but  the  expence  of  * 

waving  and  kiln-drying  the  same  redoced  the  net  pro« 
ceeds  thereof  to  951.  13s.  4d.  sterling,  which  sum  has 
been  remitted  to  and  received  by  the  plainiijfs.  After 
the  said  ship  bad  remaiD^d  four  weeks  in  the  situation 
before  described,  she  was  weighed  up  and  taken. bade 
to  Wmterford,  then  incapable  of  prosecuting  ike  voyage^ 
and  continued  under  repairs  until  the  latter  end  of 
April,  by  which  time  she  was  repaired.  On  the  18th 
and  2^th  Feb.  1804,  th^  said  plaintiffs  and  also  ihe 
said  Andrew  Comber^  gave  notice  of  abandonment  to 
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1805.        the  said  defendants,  ^ot  the  said  dtftndanU  refused  to 
AjiDEEioif,    tccept  such  abandbniiieDt. 

The  QuBilTioK  for  ihe  ppioipn  of  th.e  Court  i^ 
whether  the  p/ain/{^4  are  entitled  to  recover  in  thi^ 
action  as  for  a  total  loss,  with  benefit  of  salvage  ;  and 
if  not,  then  as  fo^  a  total  loss  pf  tii^t  part  of  the  good^ 
in  question^  which  were  not  kiln-dried.  If  the  court 
shall  be  of  opinion  that  the  flaintifft,  are  entitled  to  re- 
covi^r  1^8.  for  a  total  loss  of  the  whqje  cargo,  with  beue- 
fit  of  salvage,  then  Ihe  verdict  to  stand ;  bMt  if  tb^ 
pojirt  sh|ijl  be  of  opinion  that  the  fldintifft  a,re  entitled 
to  recover  only  as  for  a  tptal  loss  of  that  part  of  tbf 
goods  in  9ue%tion  which  were  not  kiln-di[ied,  then  a 
verdict  to  be  entered  for  t^bt  plaintiffs  for  the  sum  of 
3^61.  l6s.  pnly.  And,  in  case  the  court  shall  be  of 
opinion  that  the  plaiiftiff%  are  not  entitled  to  recovef^ 
any  part  of  the  sum  demaqdedj^  then  a  verdict  tp  be 
entered  for  the  defen/dant^* 

Clarke,  J.  '^  There  wa»  a  V>tal  loss  in  this  case; 
for  the  ship,  by  reason  of  the  accident,  did  not  arri^-v 
at  its  port  of  de8tinat.ion>  and  the  objeqt  of  the  voyage 
was  lost.  Where  that  happens,  it  is  a  total  loss,  al- 
though part  of  the  goods  is  saved.-  Manning  v.  NewH' 
iam,^  Mason  v.  Ski/Lrreyi^  is  the  leading  case  upon 
the  construction  of  the  niemorandum,which  is  founded 
entirely  upon  the  usage,  Cocka^me  v.  Fratttit  was  ^ 
case  of  a  voluntary  renunciatiun  o£  the  voyage,  and 
fidmittiog  it  to  be.  good  law  it  does  not  apply  to  this 
case/'  He  cited  also  Gois  v.  Withers.^  and  M* Andrew 
V.  VemgkanJ^  to  shew  that  the  abandonment  was  in 
4uetime. 

Lord  Ellenborouoh,  C.  J.  ''This  is  not  a  to* 
^lIos8  in  fact.  While  there  was  any  part  of  the  adven« 


♦  2  Marshall  Insur.  504.  ?ark  l66.  f  ^^rk  131, 

I  Park  lU.        ^  S  fitcrr.  683.        Q  ^^^^  115, 
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ComptDj. 


Im  tie  Fbrty-Sixih  Year  of  George  IIT.  ^  If 

lai«  sobsisUog,  it  coald  only  be  coasidered  a  total  lots       ^^^^ 
after  the  abaodonmeDt^  and  that  must  be  made  in  a  ^  — 

•  fl      •  Til  /•  1  Ahdibsoit, 

reasonable  time.     I  thought  at  nrst  that,  as  there  was  Bart,  and  Ab«- 

a  total  submersion  of  the  goods  under  water,  it  was  a  ^^^ 
total  loss,  but  as  they  were  fished  up  and  kiln-dried, 
tbejv  lOifst  be  an  abandonment.  It  is  but  three  days 
post  from  Liverj^ool  to  Watirford.  There  were,  there- 
fore neariy  three  weeks  or  at  least  eighteen  days,  during 
which  thep/flriit/f^neglected  to  make  the  abandonment, 
and  treated  the  goods  as  his  own,  and  there  is  a  salvage 
of  951.  3s.  4d.  received.  The  p/atn(i^  could  not  go  for 
«  atranding,  because  part  of  the  goods  were  sent  for- 
ward, and  if  be  hud  notice  of  it  on  the  31st  of  January 
which  be  might  have  had,  he  was  out  of  time  ta  aban- 
don on  the  18th  of  February  J' 

JUDGUENT  FOR  THB  DEFENDANT* 


But  it  being  said  that  the  abandonment  was  in  fact 
wilbin  a  reasonable  time,  it  was  afterwards  directed  that 
there  should  be  a  new  trial  to  ascertain  that  fact. 

Parish  agatits/ WoLSTONECRAFT — l6th  November.     Lord's  Act. 

Prisoner. 
An  agreemeni  hy  a  debtor  with  M  credittn-  nft  to  be  entitled  to  take       Ubtriy. 

tka  hentfU  of  (keLordB\act  wiU  not  bo  tun^rtedhg  a  court  tf    ^ftllu^t!' 
Urn. 

TESSOP  moved  for  the  defendant^  who  was  a  prisoner      p 

in  the  county  gaol  of  Lan^Uer,  to  be  brought  up       versus 
to  uke  the  benefit  of  tbe  Lords'  act.  WQLsr#i»t- 


CSAFT* 


Maklbt  shewed  cause,  and  stated  that  the  defcn- 
dant,  at  the  commencementof  the  present  action,  ex- 
ecuted a  eognomt  for  the  debt,  being  1501.  when  the 
plaintif  agreed  to  take  1301.  at  foiir  months  after  tli« 
date ;  and  in  consideration  ther^f  the  defendant  agreed 
to  pay  the  money,  and  not  to  bring  a  writ  of  error  nor 
be  entitled  to  take  tbe  benefit  of  the  Lor4^^  act.  The 
H« 


CBAVT. 


5t  ^  Cases  in  B.  JK.  in  Michaelmas  Term, 

1805.       defendant  not  paying  the  money^  he  was  taken  in  exe- 
^ cution  last  summer. 

Parish 
Vtfrf  ttf 

WoLtToiTE.  This  codet  held  that  the  defendant  coald  riot  so  1>ar«> 
gam  with  the /i/ni/tet^^  to  exclude  himself  from  the 
benefit  of  this  act^  and  thus  sell  bis  personal  liberty^ 

Rule  absolute. 


T.nifBoir  Broad  against  Parker. — Novembtr  9Dth, 

Court  of 
^!?«!.'J.' .   ^  Forney,  plaintilf,  nunefot  hU  €o$t»,  keU,  not  wHhintke  juri$' 
Costs.  Prac-       ^icihnaf  thehmiiim  Court  ff  Requeitf,  39  and  40  Geo.   IIT. 
^39iiind40*'       ''  ^^^'    ^  tkgrtf9remaymein  B.  Ik.  fir  a  sum  Urn  ^kam  51. 
Geo. !  tT.  c*.  104.     /m-  eoitM. 

fub.  he. 

Broad.     'HTHIS  WHS  an  action  brought  by  the  plaintiff,  who  is 
pirium.  an  attorney  living  at  Bath,  for  the  amount  of  a 

bill  of  costs,  foi'  bi^siness  done  for  the  defendant,  who 
resided  in  Fetter  lane,  London,  and  which  was  tried 
at  the  last  assizes  at  Bridgewater,  when  the  plainti^ 
obtained  a  verdict  for  the  sum  of  4l.8s.  0d. 

Pell^  for  the  defendant,  obtained  a  rule  to  shew 
cause  why  the  defendant  should  not  be  at  liberty  to 
enter  a  suggestion  upon  the  roll,  that  the  defendant  re- 
sided  within  the  city  of  London,  and  was  subject  to 
and  witbiii  the  jurisdiction  of  the  court  of  RequesCsj^ 
for  the  same  city,  tinder  the  stat.  39  and  40  Geo.  III. 
c.  104,  public  local  acts,  which  enacts  that'  that  oo 
privilege  shall  be  alleged  to  exempt  any  person  from 
thejurisdiction  of  the  said  court  of  requests,  on  ac^ 
count  of  his  being  an  attoraey  or  solicitor,  or  anjr 
other  officer  of  any  of  the  courts  of  law  or  equity  at 
TVestminster,  or  of  ;ai3iy  other  court  whatsoever ;  but  that 
all  attornies,  solicit6rtf«  and  officers  shall  be  subject  to 
the  several  processes,  orders, judgments,  and  executions 
tif  the  said  %ourt  of  Requests^  in  the  same  manner  aa 
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any  atber  persons  are  subject  to  the  same  by  the  said 
recited  acts  and  this  act^or  any  of  them/ 

Lbh s,  StrjeaHtg  said  Buurow^  now  shewed  caU8e>  pljti[7a. 
And  contended^  that  as  before  the  stat.  30  and  40  Geo. 
III.  c.  104,  altornics  were  not  at  all  liable  to  the  ju- 
risdiction of  the  court  of /{f^^titsrs  in,  London,  they 
could  not  be  so  now;  except  under  the  express  provi^ 
sioDsof  that  statute,  and  that  by  the  clause  which  &ub« 
jects  them  to  its  jurisdiction,  they  are  only  made  so  ia 
cases  i  a  which  they  art  defendants ;  for  they  are  in  terms 
rendered  subject  to  the  process,  order,  judgment,  and 
execution  of  the  court  of  Requests.*  They  cited  also  2 
tVil$on,  44;  and  Hussey  v,  Jordan,f  which  was  a  case 
arising  upon  the  «3  GeoJL  c  35,  a  statute  which  con- 
tained terms  equally  general  with  the  present;  and  Ash- 
rasT^  J.  said  that  it  could  never  be  in  the  contempla- 
tion of  the  legislature  to  subject  attornies,when  suing  for 
their  bills  to  the  court  of  Conscience  for  Westminster, 
because  it  has  no  process  to  compel  the  taxing  of 
costs;  and  attornies  are  also  boiind  to  deliver  their' 
bills  a  month  previous  to  commencing  a  suit,  in  order 
to  have  tb^m  taxed,  which  tbay  ^voiiM  io  thai  ease  not 
be  bouud  to  do,  or  would  in  fact  evade  the  e^ept  of  it.;}; 

■  ■      ■  11  1     'III         I    ■  ■   f 

.*  L*rd  ^LtBKBoaauoM,  €.  J.  tnqulMd  if  the  w«rd 
jud^meni  vould  not  apply  to « a  judgment  of  wumMUit^  aodso 
meer  the  case  of  a  pkdnt^. 

t  Dougl,  38,  in  noHs,  Edit,  vlt, 

X  Q.  WouM  not  the  statutes  3  Jac,  i.and^Oro.  11.  c. 
S5,».  2J,whicb  require  attornies  to  deliver  their  bills  a  montli 
befure  bfiaging  «d  action,  apply  to  a  suit  or  process  in  the 
court  of  Conscieace  ?  "  After  the  attorney  kas  furnished 
hU  btU,  and  the  client  does  not  reftr^-to  af^i^r/  to  have 
ituxed,  but  be  drives  the  attorney  toauactiui^  tht^fl^endani 
shall  not  be  admitted  before  a  jury  to  que!>tioa  the  reasona* 
VIeaess  i>f  the  itenn.  1  E^p.  N.  ?•  cilci  Williums  y.   Frith, 


'^  Cdu$  in  B.  k.  tfi  Mkhtitlmki  Term^ 

18«$.       They  added,  that  the  late  case  ofSmndif  t.  ItSUft,* 
did  not  point  at  thisdistinctioQ. 


Bkoad 


Fa»k£b.  Pell,  con^ri,- relied  upon  the  gehcral  wor^s  of  the 
statate,  which  made  attornics  liable  to  the  court  o^ 
tlequests^  and  aho  on  the  words  of  the  lOth  section,  r^ 
jferred  to  by  Lotd  Ellbn^orovgh^  C.  J.f 

Lord  Ellen  BOROUGH,  C.  J  ^'  Upon  referring 
to  the  words  of  the  statute  £0  Geo*  IL  c.  53>  they  are 
equally  general^  that  any  person  who  can  recover  a 
debt  in  the  court  of  Conscience  must  sue  there.  The 
same  reason  which  governed  in  that  case  must  prevail 
in  this.  We  cannot  make  a  different  rule.  There 
is  an  express  provision  in  the  present  act  to  rea^ 
der  9X\.orn\ts,defcndantij  liable  to  the  inferior  coart,  but 
theclause  omits  to  mentioa  the  case  of  plaintiffs,  and 
^  exfressio  unius  est  amisUo  altcrius.  The  words  are,  that 
no  privilege  shall  exempt  them  from  thejudgment,  order, 
or  process  of  the  said  court ;  but  they  would  have  been 
different  if  it  was  intended  to  apply  to  them  io  both 


D&itgL  ISS.  Th^n  is  not  a  court  of  Conscience  put  in 
place  of  a  jury,  and  afliberty  to  admit  or  refuse  the  eridence  of 
alttumtei,  as  to  the  reasonableness  of  the  items  f  E  eoKtri^  Q. 
would  not  the  court  of  K*  B.  in  term,  upon  action  brought, 
onler  proceedings  to  be  stayed  upon  payment  of  costs,  f.  e, 
the  debt,  to  be  taxed ;  or  refer  the  costs,  being^part  of  the  debt, 
to  the  roaster  ;  and  could  the  same  advantage  be  obtained  by 
niotion,  upon  a  suit  pending  in  the  inferior  court  ?  Semble, 
that  it  could  not,  unless  the  inferior  court  staid  their  pro- 
ceedings ill  the  mean  time;  and  theieibro  th#  Itason  of  the 
judgment  IS  good* 

♦  5£dHU  lUp.19^    I  Smitk's  Rep.  99S. 
+  Tide  supra,  in  nofis. 


Jn  the  Fvrtif'Sixth  Year  of  Geoigt  IIL 
ehf^ractert.    Thti  fs  not  %q  ac(  whiqh  jrec^uU^fOf  f»i       tM, 

G^QSE,  J,  <^  If  we  wer^  t9  compd  Attoroies  to  s.ue 
\n  the  coa^t  9f  Re^^oest^ ,  tliere  is  no  proper  officer  i^ 
(he  coQJTt  there  to  tax  the  bill ;  tlierefore,  i(  HQUld  be 
yeqriocoiiveDieqt  tp  the  poblic  ^\  }arge  to  eonsU^e  thif 
jjict  of  parliament  ia  favoiTTof  Xht  defendant ;  and  oijr 
Lord^s  pbscrYEtion  is  very  slroog^  that  the  words  making 
the  attorney  liable  to  the  j^irisdiptiqn  of  the  inierio;r 
court  apply  mainly  to  cases  o.f  attornies^  defemdann!* 

Lawrei^ce,  J.  ''f  te  words  Qi  th>iti\t.  23  Gto.lt^ 
^.  33^  are  as  strong  as  these.  If  that  sta^te  was  pron 
perly  cons^rueci,  we  oi\ght  to  constri^e  this  simiMy.  £ 
wish  to  decide  on  that  ground.^  rather  than  on  any  other  \ 
because  there  should  be  ^n  uniformity  in  (he  decisions 
of  the  co^rt  upoQ  similar  statutes  made  in  faii  twU* 
via.  The  inconveniencCj^  on  the*  other  hand,  would 
be  very  great,  if,  because  a  client  removes  into  the 
city  of  London,  the  attorney  is  obliged  to  follow  him 
there.  If  indeed  the  words  of  the  act  would  have  borne 
no  other  construction,  we  must  have  given  them  that 
effect.** 

Le  Blanc,  J.  of  ibe  s^me  ppinion  ;  for  though, 
previous  to  suing,  the  plaintif  might  apply  to  have  the 
bill  taxed,  yet  the  superior  counts  might  order  it  to  b^ 
taxed  at  any  time* 

HuViS  AISCHAROEl^.* 

'    ■ ■    ■     ■  "■ 

*  ♦.  Q.  If  a  bill  of  co*iH  has  been  taxed  befprc  action  brought, 
wll  that  differ  the  case?  SembU.  The  ground  of  the  deci- 
sion stated  iu  DougL  381,  fails ;  but  the  other  grounds  of  in- 
convenience which  «rere  relied  on  by  Lord  Ellen  borough, 
C.J.  and  mentioned  by  LAWRENca,  J.  both  upon  the  first 
motion  and  upon  shewing  cause,  still  remain.  So  also  does 
theaigument  from  the  words  of  the  35  and  40  G/o.  JIL  c. 
104,  s.  10.  i  did  not  uuderstand  that  the  costs  here  wera 
HxcdJ  / 


KS  . .  Cum  in  B.  R.  in  Miokaclmai  Tcrm^ 

^^  Itc  iffciUBL  a^aimr  Johnson,— esd  November. 

PlpaHing.       /«  declaring  against  one  defendant  upon  a  contract  jointfy  fctth 
£t^n20tu        «"*'*^  defendant  i0ho  /«  Outlawed ^  it  U  not  necessary  to  ateriht 
outlawry  ftU%  a  ^oxxl  patet  pel:  recordani,  ^  U  appear  tb  he  in 
the  taitt^e  iuU, 

Q.  Whether  it  i$  necessary  ij  the  outlawry  ^  by  anoiker  andextrin^ 
■  sic  record  f 

j|l*MicHAsi^  ^  HE  plaintiff'  decUred  in  assumpsit  on  a  bill  of  ex- 
iJjiMOM.  change  as    follows  i-^Middlesex,   to   wit,  Robert 

Johnio^i  late  of  Byktr,  Id  the  cQunty  of  NorthumbtT- 
land,  Esq.  J.L.  late  of,  &c.  5  T.L.  late  of,  &c, ;  andt  T. 
T.  late  of,  &c.  engineer ;  were  attached  to  answer  the 
plaintiff  in  a  plea  of  trespass  on  the  case.  And  where- 
upon the  said  plaint  iff' hy  Henry  Maddock  his  aitornejj 
<x>mplains,  for  that  whereas  the  Qaid  Robert  J.,  T.  L. 
r.r.,and  one  Henry  Grey  Macnab,  late  of,  &c.  doctor 
of  physic,  which  said  Henry  Grey  Macnak,  by  due 
<$ourse  of  law  has  been  outlawed,  at  the  suit  of  the 
said  Daniel  in  this  plea  and  ^uit,  and  still  reoiains  sj 
outlawed.  &c. 

To  this  declaration,  the  defendants  demurred  spe- 
cially, and  shewed  for  cause,  ''  that  it  is  pot  alleged, 
stated,  or  shewn  in  and  by  the  said  declaration^  that 
tbere  is  any  record  of  the  said  outlawry  tfaereiti  men- 
tioddd,  nor  hath  the  said  plaintiff  in  or  by  bis  Sftid  de- 
claration offered  to  verify  or  prore  hi*  said  allegation  by 
the  same  record,  nor  hath  the  said  plaintiff  alleged  the 
thnc  when  the  said  H.  G.  Macnab  was  so  otitlawed  as 
in  the  said  declaration  is  mentioned,  or  that  he  n^as  so 
outUwed  in  the  court  of  our  said  lord  the  king  bimself, 

•     ;&c.  •  '   ■ 

Tai^nto^,  in  soppart  of  the  demurrer,  cited  Guy  v. 
Gtddard,*  where  a  general  averment^  quod  talis  est 

♦  Sidcijln,  123. 
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itttatgatus,  was  held  good/ after  verdict^  and  inferred       ^gos. 

tbat  it  would  be  bad  upon.  sL  speeial  demurrer^  a»  here.        

The  jodgment  of  outlawry^  be  aaid,  wa«a  material  fact  M*^««*«^ 
upon  which  issue  might  be  taken,  and  therefore  it    Johnkon. 
ODgbt  to  have  been  averred  upon  record,  in  order  to 
enable  il^defendanti  to  take  the  proper  issue,  by  plel^l. 
ing  nul  titi  record  of  thej  adgmen  t  of  outlawry.     In  Sy* 
moRift  ▼.  Parminter,^  it  should  seem,  that  the  outlawry 
was  set  out  at  full,  as  it  ougtu  to  have  been  here, 
otherwise  the  incongruity  of  the  time  of  the  outlawry, 
beitig  of  a  term  subsequent  to  the  declaration,  could 
not  have  appeared   upon  the  record.     He  cited  also 
WhitemaH  v.  Mullins^f  to  shew  the  necessity  of  aver- 
ring a  material  fact,  though  it  be  but  collateral,  by 
record,  where  it  must,  if  it  exists  at  all,  e^pist  by 
record. 

Lord  Ellenbokoxjoh,  C.  J;  "  TIic  only  point  in 
Symond$  v.  Parminter  is  the  inconsistency  of  the  re-  , 
cord  :  it  is  wholly  silent  upon  the  necessity  of  averring 
the  outlawry  to  be  of  record.  It  is  every  day's  prac- 
tice to  state  it  as  it  is  in  this  case ;  and  you  have  no 
anlhority  to  shew  thai  a  prout  pat^t  per  recordum  is 
necessary.  If  it  had  been  a  fact  appearing  only  upon 
an  extrinsic  record  in  another  suit,  and  the  practice  had 
Hot  run  uniformly  in  favour  odhtplaiutiff^  there  might 
be  more  in  the  argument  to  shew  that  it  is  necessary. 
Here  it  is  averred  that  be  was  outlawed  '  in  the  ple^ 
aforesaid ;'  in  the  very  record  now  before  the  court. 
There  is  therefore  no  nncertaraty.  And  it  is  not  like 
an  averment  by  another  record,  which  might  create 
some  uncertainty." 

Laweekce,  J.    ^'  I  did  not  conceive  that  this  ob? 
jection'was  intended  to  have  been  relied  upon.    lo 

.1  ,  ,        — I — ..I..... — .«it '  ■  ■  ■    i.-..-^  -  .i  ^.■■.  — 

♦  2  WiU.  78,  97.  t  2  Strangt^  Iglfi. 

KO.  ^zvi,     N.  s.  I 


M 
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my  oirn  experienice  I  never  knew  an  onllawry  Ip  have 
been  alleged  witb  a  prgnt  paM.  I  b^ve  asked  ipy 
learned  brolbexs,  who  jiave  all  h^d  gre^t  experiepct 
in  pleading;  and  they  havje  Jieard  o}*  np  such  thing. 
For  the  purppse  of  this  case,  JL  examined  tli^  older  en^ 
tries,  and  I  find  this  forip  is  pursued  iQ  Brpwnbm 
RedivivuA\  in  Lillg,  $Q;  in  J  Brott/i,  17 ;  ^cji  alsoiiji 

Judgment  fob  the  Plaintif?. 


Assign tocnt  by 
^Coniiuissioners. 
PtTSonal  pro- 
perty.    Subse- 
quent eaniliigi 
of  Bankrupt, 
ditut.  IS  Kill. 
C.7,  1.11. 


JTXTCHIlt 

'   ^versus' 

-BAItTtCX. 

r  • »    •  •■• 


HiTCHEN  against  Bartsch.— 22d  Nor. 

T#  an  action  an  a  pramiuarif  note  given  ta  an  uneeHiflcaied  bank^ 
rupt  ofUr  the  commiMtiam  iuued^  the  defendant  pleaded  the  bamk^ 
T^PtQf  aftka^timtif^  and  the  commi$fiaf$en:  mnignmeni:  andHtdt 
fhe  amignee$  demanded  payment  of  him ;  the  plaiatiflf  replied^  thaf 
there  had  been  no  new  aui^nment  to  the  auigneesj  after  the  making 
of  the  notef  and  that  the  defendant  treated  with  the  plaiiUiff*  at 
one  capable  of  contracting  penonalty.  Held,  on  demurrer^  (hat 
the  demand  by  the  atsigneet  vetted  the  right  in  them^  thaf  a  netp 
astignment  rf  pertonal  property  wat  not  npcettary^  and  that  the 
mode  of  eofdr acting  wak  immaterial 

!^  HE  plaint ijf  dechttd  again&t  the  defendant  upon  « 
.*  promissory  note  dated  the  16lh  of  Jftgus^,  IgOl^ 
payable  to  the  plaintiff  hi  Q  months  after  da|e  fpt  6QK 
Bterling/witb  interesiiand  ako  fjpon  9  prppisspry  note 
of  the  same  dale,  at  6  months,  fo^  SQl.  and  al^o  upon 
the  common  counts  fpr  gppd?  soldi  luoney  jient^  8lc» 

The  defendant  pleaded,  first  the  general  issue;  and  sc« 
cohdiy,  that  before  the  mitking  the  said  several  promises 
iaind  undertakings  in  the  said  declaration  mentioned, 
and  before  the.  seveiral  causes  of  action  therein  speci- 
jfiedj  bad  accrued  io  Uie  said  William  Uiichcn  (to  wit;.) 


/*  iht  Forly-Stxih  tear  o/(?eorg6  fiT;  5J> 

f$h  the  5th  d^ay  of  June  in  tte  year  of  our  Lord  1801, 
16  wit,  at  London  aforesaid,  in  the  parish'  and  ward 
aforesaid,  the  sdid  WtUiani  Hitehen  then  and  there 
being  a  com-de^Ier,  d<?aler/and  ch'apman,  and  seeking 
his  trade  of  liring  by  billing  and  selling,  andi  being  also* 
indebted  to  fVillidm  Spraui  in  the  sum  of  lObl.  and 
upwards,  became  and  was  a  bcfnkrupt,  withiYi  the  in->'' 
tent  and  meaning  off  the  several  statutes  mad6  and  novf 
in  force  concerning  bankrupts,  some  or  one  of  them  i 
and  thatj  thereupon  nfterwards;  to  wit.  Oh  the  5th  day 
of  June,  in  Ihe  year  of  our  Lord  I  SOX ,  afotes'aid,'  aiLon* 
den  aforesaid,  in  war  J  aforesaid,  a  certain  Commissiod 
under  the  great  seal  of  Great  Btitffin,  bearing  date  at 
fVesinuMsier  in  the  county  of  Middtesex,  the  day  and 
year  last  aforesaid,  afterwards  grounded  opon  the  same 
aeveral  statntes,  some  or  one  of  therii,  wafs  duly  award* 
ed  and  issued  forth  6pon  the  petition  of  the  ^raid  0V/- 
tiam  Sprout,  directed  to  certain  commissioners^  that  i^ 
to  say,  to  WilKam  fVicksted,  and  John  Hull,  Esqnires; 
Chart€$  Bate,  Thomas  Nixon,  and  WilKam  Lowe,  gen- 
tlemen, thereby  giving  flill  power  and  authority  to 
them  the  said  commissioners,  four  or  three  of  them  tor 
execute  the  sarae^  as  in  and  by  the  said  commissionV 
relation  being  thereunto  had,  will  more  fully  appear; 
by  Tirtue  of  which  said  commission,  and  by  fofce  of  thd 
said  several  sUtutes  concerning  bankrupts,  the  said 
Witliam  Hitehen  was  afterwards  and  before  the  mak^ 
ing  of  the  said  several  promises  and  undertakings  of 
the  aaid  ErneU  George  in  the  declaration  mentioned,, 
to  wit,  on  the  8th  day  of  June  1801,  aforesaid,  t6 
wit,  at  London,  8cc.^  duly  adjudged  to  be  a  bankrupt", 
and  the  said  Bmett  George  further  says,  that  afterwardk 
and  before  the  making  of  tbe  promises  and  undertak- 
ing of  the  said  Ernest  George  in  the  said  d'ecFaratloti 
mentioned,  to  wit,  on  the  itb  dsfy  of  July  ih  the  yeaV 
of  our  Lord  1801,  aforesaid,  to  wit,  at  London  afoner'- 
SMd,  ia  thf  parifti  and  ward  aforesaid*,  by  a  oettailf^ 
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1805.       iadentture  theni  and  there  made  and  ftigoed  by  three  of 
the  said  cotDmissioqera/  lealed  with  their  respective 
seals,  bearing  date  the  dajr  and  year  last  aforesaid, 
and  now  in  the  custody  or  pever  of  the  saidJFiZ/taM 
Sprout  and  one  Samuel  Davits,  bnt  which  is  not  nor 
hath  at  any  time  been  in  the  custody  oi  power  of  the 
said  Emcit  George,  all  and  singular  the  gopds>  chattels, 
wares,  and  merchaodize,  effects  and  debts,  sum  and 
sums  of  mpney^  and  all  other  personal  estate  whalsoever, 
whereof  the  said  fVilliam  HiUhen  was  poMCSsed,  inte«> 
rested  in,  or  entitled  unto  at  the  time<  he  became  a 
bankrupt,  or  at  any  time  since ;  and  all  the  estate, 
Yight,  title,  interest,  equity  of  redemption,  property, 
claim,  and  demand  whatsoever  of  him  the  said  WilUam 
Hiicheu,  of,  in,  or  to  the  premises  or  any  part  thereof, 
were  in  due  manner  bargained,  sold,  assigned,  and  set 
^verto  the  said  fVilliam  Sprout  Oind  Samuel  Davits,  m 
^ust  for  the  benefit  of  the  creditors  of  the  said  IVUliom 
Hitcien,  as    in  tiie  said  indenture  is  e^^pr^s^ed,  and 
the  said  Ernest  George  in  fact  says,  that  tiie  said  seve* 
ral  promises  and  undertakings^  and  also  the  said  several 
causes  of  action  in  the  said  declaratipn  mentioned, 
were  6rst  made  and  first  accrued  to  the  sai^  WiUiam 
Hilchen,  after  the  time  when  be  the  said  fVilliam  Hil^ 
chen  was  so  as  aforesaid  adjudged  to  be  a  bankrtipt, 
to  wit,  on  the  said  15th  day  of  AuguU,  in  the  year  of 
our  LordiBOl^  aforesaid,  to  wit,  ^xLondou  in  the  parish 
•and  ward  aforesaid ;  and  that  he  the  said  IVilHam  Hit^ 
§hen  bad  not  on  that  day  and  year  last  aforesaid,  nor  has 
he  ai  iuiy  time  since  obtained  b  certificate  from  the  said 
commissioners  or  four  or  three  of  them  in  t^e  said 
commission  nao^ed ;  of  the  said  IFxlliam  liitchen  hav^ 
ing  in  all  things  conformed  >to  the  direction  of  the  se- 
veral statutes  made   and  then   in  force  coqcerning 
bankrupts  :  and  the  said  Ernest  George  further  in  fact 
says,  that  after  tho  making  of  the  said  several  promises 
and  undertakings  in  the  said  declaration  i^eQtionedj 
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to  witj  on  the  1st  day  of  November  in  the  year  of  otir       itos. 
Lord  1804,  to  wit,  at  London  aforesaid,  in  the  parish     ^ 
and  ward  aforesaid,  the  said  fVilliam  Sprout  and  Sa-i^       ^rntt 
muel  Dories  as  assignees,  as  aforesaid^  required  the  said    ^^"^•c*  * 
Emesi  George  to  pay  to  them  the  said  several  sums  of 
money  in  the  said  declaration  mentioned^  and  therein 
supposed  to  be  due  and  owing  from  the  said  Ernest 
George  to  the  said  William  Hitchv$yhy  reason  of  which 
said  premises  and  by  virtue  of  the  said  indenture,  and 
by  force  of  the  said  statutes,  the  said   William  Sprout 
tad  Samuel  Davies  as  such  assignees  as  aforesaid,  af- 
terwards, to  wit,  on  the  day  and  year  last  aforesaid,  to 
wit,  at  London  aforesaid,  in  the  parish  and  ward  afore^ 
aak),  became  and  were  entitled  to  the  several  ^nms  of 
money  and  causes  of  action  in  the  said  4}eclaratioa 
mentioned,  if  any  such  there  are ;  gipd  tliis  the  ^aid 
Ernest  George  is  ready  to  verify  ;  wherefore,  fcc 

The  plaintiff,  \Ti  bis  replication^  entered  a  no/ipror 
JTftti.oa  the  fourth,  fifth,  seventh,  and  eighth  counts^ 
and  after  joining  issue  upon,  the  plea  of  general  issue  tp 
the  rest,  replied  as  to  the  special  pica,  that  the  said 
several  promissory  notes,  in  the  said  first,  and  second 
counts  of  the  said  declaration  mentionedy  were,  and 
each  of  them  was  made  and  delivered  by  the  said 
^mest  George  to  the  said  William  liitchcn,  after  the 
said  ffilliam  Bitcheu  became  a  bankrupt,  and  afler 
the  issuing  of  the  said  ^commission,  and  after  the  makr 
ing  of  the  said  assignnaent,  in  the  said  last  plea  of  the 
said  Ernest  George  mentioned,  and  that  the  said  sum 
of  money  in  the  said  sixth  count  of  the  said  declara- 
tion aien tinned,  was  lent  and  advanced  by  the  said 
William  Uitchtn  to  the  said  Ernest  George^  after  the 
.said  William  ffi/cA^A  becfime  a  bankrupt/ and  after 
.the  issuing  of  the  said  commission^  and  after  ,the 
making  of  the  said  assignment  in  the  said  last  pleiA 
mentioned^  «Qd  that  the  said  several  promises  and  ua- 
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1805.        dertakings  in  the  said  Brst,  second,  and  sixth  counts  »f 
Un CHXM      ^^^  *^'^  declaration  mentioned,  were  and  each  of  them 
vtrxm        was  made,  and  that  the  said  several  causes  of  action  \il 
the  said  first,  second,  and  sixth  counts  s(>ecified,  and 
each  of  them  accrued  to  the  said   JVilUam  IlUchcn. 
after  he  became  a  bankrupt,  and  after  the  issuing  tlie 
said  commission,  and  after  the  making  the  said  as* 
signoientin  the  said  last  plea  mentioned  ;  and  that  tht 
said  Ernest  George,  ^i  the  time  when  the  said  several 
and  respective  promissory  notes,  in  the  said  first  and 
second  counts  of  the  said  declaration  mentioned,  were 
made  and  delivered  by  the  said  Ernest  George  to  the 
said  JVilliamUitchen,  and  also,  at  the  time  when  the 
said  sum  of  money  in  the  said  sixth  count  of  the  said 
declaration  mentioned,  was  lent  and  advanced  by  the 
^aid  William  Ilitchen  to  the  said  Ernest  George,  and  at 
the  time  of.  the  making  the  said  several  promises  and 
undertakings  in  the  said  first,  second,  and  sixth  counts 
of  the  said   declaration  mentioned,  treated  with  the 
said  fVilliam  Ilitchen,  as  a  person  capable  of  receiving 
credit  in  those   belialfs,  to  wit,  at  London  aforesaicf, 
in  the  parish  and  ward  :iforesaidj  and  the  said  fVillian^ 
liitehen  further  says,  th«it  the  said  William    Wirksted, 
JohnHulL  Charles  Bate,  Thomas  Nixon,  and  William 
LoTve,  the  said  commissioners   in   the  said  last  plea 
mentioned,  have  not,  nor   have  any   four  or  three  of 
them,  at  any  time  sinqe  the  making  or  delivering  of  the 
said  several  and   respective  promissory   notes,  in  the 
said  first,  and  second  counts   of  the  said  declaration 
mentioned,  or  either  of  them,  or  at-  any  time  since  the 
said  sum  of  money  in  the  said  sixth  count  of  the  said  de* 
claration  mcntioned,was  lent  and  advanced  by  the  said 
William  Hitchen  to  the  said  ErnestGeorge,  or  at  any  time 
since  the  said  several  causes  of  action  in  the  said  fij'st,  se<» 
cond,  and  sixth  counts  mentioned,  or  any  of  them,  ac* 
crued,  bargained,' sold,  assigned,  or  set  over  to  the  said 
}filliam  Sprout  and  &amuel  Davies,  or  either  of  tbeaij 
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Q.r  lo   any  person  or  persons  whatsoever  in  trust  for       ^^^5^ 
the  benefit  of  the  creditors  of  I  he  said  William  Hitchen,      ^ 
pr  otherwise,  the  said  several  p^-omissory  notes,  in   the     ^^l^j^ug" 
said  first  andsecondLcoiintsof  the  said  declaration  men-      ^^ai«c^ 
tioDed,  OT  either  of  them^  or  the  said  sum  of  money^  in  the 
said  sixth  count  of  the  said  declaration  mentioned,  to  be 
lent  aoid  advanced  by  .the  sai<^  WiltiamHitchtn  to  the  saicjl 
Ernest  George,  or  any  of  the  estate  and  effects  of  the  said 
Ernest  George  which  accrued  or  came  to  the  said  /f7/- 
Ham  Hitchen,  since  the  making  the  said  assignment  in 
tj>esaid  last  pleapf  the^aid  Enif^^  George  mentioned  ^ 
and  ibis  the  said  William  Hitchen  \%  ready  to  verify: 
wherefore  he  prays  Judgment,  and  his  damages,  8cc. 

To  tbjs  replication   the  deftndant  (Jemurred^   the 
plaiiiiiff' joined  in  demurrer. 

RicHARpsoN^  for  the  defendant,  made  two  ques- 
tions ;  first,  wl^ether  a  new  assignment  is  necessary  of 
personal  property,  acquired  subsequently  to  the  as- 
signmen^t,  in  .order  to  vest  it  in  the  assignees  ;  and  se- 
cpndly,  whether  the  demand  made  by  the  assignees     • 
on  the  defendant,  wou)d  bar  the  plaintiff*^  action  ? 
Proba}>Iy  this  qjaestion  has  remained  hitherto  under 
^ed,oaIy  ji^cai^se,  whenever  it  lias  occurr.ed  in  prac- 
tice a  n^w  assignmient  w/is  aclualjy  made  in  order  to 
remove  all  /doubts.  By  the  stat.  13  Etiz.  c.  1,  s.  1 1,  '*  if 
any  perso9  4eclare4  a  bankrupt,  shall,  at  any  time 
purcbaseany  lands,' tepements,  hereditaments,  free  or 
copy,  ofiSces,  i^es^  goods,  qr  chattels,  or    any  land« 
tenepients,  hereditaments,  ffee  or  copy,  offices,  fees, 
goods,  o^  cbattjpls  shall 'descend^   revert,  or  by  any 
means  come  to   such  person   before  such   his  debts 
doQ  iq  hit  creditors  shall    be  fully  satisfied  and  paid^ 
or  olherwi^  agreed  for,  then    the  said  lands,'  &c. 
goods  and  chattels,  shall,  by   virtue  of  the  act,  by 
the  said  commissioners  to  be  appointed  as  aforesaicf, 
be  Ijargained,  sold,  extended,  delivered  and  used  for, 
tad  towards  the  payment  of  the  said  creditors  in  su«b 
/ike  manner  and  form  as  other  the  lands, .  tenement«f^ 
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1805,        hereditaments,  tree  or  copy,  offices,  fees,  goods,  and 
f{^^^^^^      chattels  of  the  said  bankrupts,  which  they   bad  whea 
vertut       they  were  first  declared   to  be   bankrupts,  should  or 
"^"*     might  have  been  bargained,  sold,  disposed  or  used,  fcj 
virtue  of  this  act.     Under  this  statute  it  was  usual  to 
assign  the  property  in  parcels  to  each  particular  cre- 
ditor.    But  the  5  Geo.  II.  c.  30,  s.  ^6,  directs  that 
particular  assignees  shall  be  chosen  for  the  benefit  of 
all  the  creditors,  and  then  a  general  assignment  be- 
came sufficient  to  pass  all  the  future  personal  effects. 
On  this  point  indeed  Eyrr ,  C.  J.  in  Forder  v.  Down,* 
suggests  a  doubt,  and  thinks  that  ther-  would  be  good 
reason,  for  requiring  a  new  assignment  of  personalty 
as  well  as  reality;  but  in  Ex  parte  Proudfooii);  it  was 
held  clearly,  that  a  second  assignment  was  unnecessary 
as  to  the  newly  acquired  personalty;  although  it  was 
requisite  as  to  the  really."     He  then   contended  that 
the  length  of  the  practice  upon  the  subject,  was  suffi- 
cient to  establish  the  construction   of  the  statutes, 
that  no  such  new  assignment  was  necessary.     And 
upon  the  second  question,  he  cited  Evans  v.   MnnUiX 
^ludway  v.  Bourne  1^  La  Roche    v.    fVaktman,  Evans 
y.  Brozcne,^  Silk  v.  Osborn/^^  Wthb  v.  Fox,fi  Jshley 
yf.Kele,Xi  Hopkins  v.  Euer,  and  Chippmdab  r.  Thorn" 
/iws,|fI|from  the  general  resultof  which,heconteiided,thal 
although  the  bankrupt  might  bring  an  action  for  newly 
acquired  property,  under  a  contract  with  the  defendant, 
jand  until  the  assignees'  interposed  and  daimed  their 
interest  in  it,  the  action  was  well  maintained,  yet  the 
plaim   actually  naade  by  the  assignees  immediately 

'  ♦  1  Bm.  4-  PvlL  44.  t  i  ^ik,  252. 
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devested  the  righ^  oat  of  the  bankrupt,  and  therefore       1^5^ 
that  the  p&a,  which  stated  a  demand  on  the  plaintifhy 
the  as8lgiiiees>  was  a  sufficient  bar  to  the  action^ 

tiiTTLBOALB,  cofitrd,  contended,  that  by  the  express 
Words  of  the  statute  13  Eliz.  c.  7»  s.  11,  the  assignees 
conld  not  recover  the  debt  of  the  defendant,  without  1^ 
new  assignment.    And  b;  the  statute  1  Jac.  /•  c.  15, 
%.  13j  the  commissioners  are  empowered  to  assign  debts 
ilue,  or  to  be  due,  to  or  for  the  benefit  of  the  bank- 
rupt;   whence  it   appears,    that    upon  the    former 
statute  it  must  hare  been  then  doubted,  whether  it 
applied  to  the  recovery  of  debts.    By  the  5  th  of  Anne, 
c.  22,  the  commissioners  were  directed  to  assign  only 
to  special  assignees,  which  act  was  continued,  and 
made  perpetual  by  the  stat.  5  Geo.  II.  c.  30.  But  these 
statutes  only  |ipj>oint  the  mode  of  the  assignment. 
Supposing  that  the  words  of  the  statutes  apply  to  futura 
debts,  and  that  they  pass  by  the  assignment,  yet  it 
does  not  appear  from  this  plea,  that  the  assignfpent 
contained  words  to  pass  the  future  debts.    The  dis- 
tinction in  practice  between  real  and  personal  estate, 
may  have  arisen  from  some  supposed  analogy  to  the 
C2ae  of  a  will  which  passes  after  accrued  personal,  but 
Bot  real  property ;  this,  however,  arises  from  the  words 
ofthe  statute  of  willsi  which  ^pply  only  to  such  estate 
as  the  testator  hath  at  the  time  of  the  making.    And 
mimiuing  the  inference  from  the  cases  above  cited^ 
he  suggested  that  although  the  plf  a  stated  a  demand 
to  be  made  on  the  defendant  by  the  assignees,  yet  it  did 
not  state  the  right  in  which  they  demanded  it.    All 
the  cases  being,  referred  to  in  the  argument  for  the  > 
defendant,  he  cited  no  others,  but  relied  on  the  dictum ' 
•f  J5yr«,C.  J.  in  Fowler  y.^Down* 

Lord  JBtLENBOROUGrt,  C.  J.  ^  The  incon^'eoi* 
ence  would  be  very  gre^  if  assignments  were  to  be 
made  totiei  quoties,  as  the  property  accrues,  and  ^h^t 
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WfS.  siaj  have  induced  the  practice  which  has  prevailedf^ 
and  the  construction  upon  the  statute  which  hat  be€»i 
uniform  except  in  the  single  instance  of  a  legatee, 
where  a  new  assignment  was  made  ex  abunda$Ui  caf«« 
tela,  Tudway  v.  Bourn.^  The  plea  imports  thai  the 
demand  was  made  dy  tne  assignees  in  their  right,  as 
assignees*  The  defendant  is  bound  to  pay  to  the  aj« 
tignees ;  he  may  not  be  able  to  pay  immediately, 
but  he  is  still  liable,  and  may  hereafter  be  compelled 
to  pay  to  them.  It  is  said  in  two  of  the  cases  in 
which  a  bankrupt  has  been  allowed  to  recover,  that 
until  the  assigtiees  interfere,  he  has  the  right  to  the 
money,  but  that  ihe  assignees  may  claim  it,  and  if 
they  do  claim  it,  and  take  any  steps  to  dispute  his 
title,  they  become  entitled  in  his  place ;  if  they  do  not, 
then  the  bankrupt,  being  the  ostensible  owner,  may 
convey  a  title.  Now  have  they  not  in  this  case  claim- 
ed, and  has  not  something  been  done  to  dispute  his 
title?  Lord  Kent/on  does  not  limit  his  propositioa 
to  the  sale  of  a  ship,  which  was  the  point  in  the  case 
U.'fore  him,  or  to  making  the  claim  at  any  particular 
ttiue.  As  to  the  psirty  having  treated  with  the  bank- 
rupt as  one  capable  of  making  a  contract,  a  man  i^ 
not  bound  to  make  such  a  contract  good,  where  the 
party  with  whom  he  treaU  has  no  title.  If  indeed  this 
w^re  a  case  to  be  decided  now  for  the  first  time,  there 
woiiMl^  have  been  a  good  deal  of  solid  argument,  that  aa 
aAcr-assignment  of  personal  property  newly  accrued 
is  necessary.  /But  there  has  been  an  uniform  series  of 
coustructioH  from  the  time  of  passing  this  statute. 
There  may  even  have  been  earlier  decisions  than  that 
of  ex  parte  Proud/oot,  that  the  assignment  passes  not 
only  the  immediate  property,  but  the  future^  effects 
also.    The    Words  of  the  statute  apply  certainly  to 
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ftenonal  as  well  as  real  properly,  and  do  somewhat        ^^q^ 

^iiitate  against   the  practice   which   has  been  set  up        

voder  the  provisions  of  the  stat.  ISE/iz.  c.  7.  s.  11.  "iw"" 
Bat  it  woald  be  too  much  to  say  now,  from  the  literal  Barxsck. 
CQostrocdoQ  of  an  act  of  parliament,  that  the  oni- 
foftn  decisions  qpoQ  it  are  erroneous.  And  thi9 
vnifonu  cpostraction  is  confirmed  by  the  s^t.  1  Jac,  /. 
c.  \b,  8.  13,  by  which  the  assignment  of  debts  due 
aod  to  become  dae  is  to  be  made  by  one  deed  of  as- 
^igoment^  Whether  this  has  been  applied  to  all  the  . 
pTopeny,aa  weH  as  to  the  debts  to  become  due,  I  know 
not ;  bat  it  would  be  dangerous  at  such  a  distant  pe-^ 
riod  to  recur  to  the  literal  construction  of  the  sta* 
tote.  Tfiereisnocase,  except  Tudway  v.  Bourn,  in 
wfaich  there  has  been  a  special  assignment,  i|nd 
that  was  in  the  case  of  a  legatee.  In  the  case  of  Jar 
€»6soH  y.  IVilUanu,  Lord  HarcQurt,  as  to  the  objection, 
that  the  assignment  was  made  before  any  right  to  the 
legacy  vested  in  the  wife,  said,  it  was  not  so  much  to 
be  regarded,  because  the  commissioners  might  supply 
it  by  making  a  new  assignment^  On  the  grounds 
stated  in  Fowler  v.  Down,  which  were  mentioned  by 
the  very  learned  person  who  made  the  gbservations  in 
that  case  upon  the  stat.  13  Eliz.  c.  7,  whether  suppos- 
ing a  bankrupt  uncertificated  incapable  of  acquiring 
property  beneficially  to  himself,  he  can  recover  for 
the  Qse  of  the  assignees,  that  has  been  determined  in 
a  multiplicity  of  cases,  as  in  Thompson  v.  Chippendale, 
Upon  the  first  of  these  cases,  it  might  have  been  more 
convenient  to  have  remedied  the  defect  by  an  act  of 
parliament,  than  to  have  come  to  that  decision.  It 
was  said  there,  that  if  the  assignees  did  not  interfere, 
th^  baoki'apt  <^igbt  recover  iq  bis  own  right.  Lord 
Mansfield  saicji  that  otherwise  he  would  be  starving ; 
^d  perhaps  the  hardship  of  the  case  warped  a  little  the 
decision.  After  30  years  acquiescence,  we  will  not 
disturb  it ;  but  here,  the  assignees  have  claimed  (he; 
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iao5.       money  as  due  to  them  ;  whiclrdiffers  the  case  fircoD  9II 

which  have  been  decided  upon  thatpriociple." 

<  , 

Grosb^  J.    '^  I  am  of  the  same  opinion  on  both 

pomis.  After  the  decision  of  so  able  a  judge  as  Lor4 
ffan/tric^e^  in  the  case  of  Proudfoot,  it  would  be  re- 
moving landmarks  to  doubt  whether  a  secpnd^^^igQ' 
inent  would  be  necessity/' 

Lawrence^  J.  "  T  am  of  the  same  opinion  upon 
botli  points*  It  would  be  too  late  now  to  eater  into 
the  construction  of  the  statute  13  £/t2.  c.  7f  8.  11^ 
The  bankrupt  is  only  entitled  to  recover  in  OMe  the 
assignees  have  not  interfered^  and  no  case  of  interfe- 
'  rence  can  be  more, clearly  stated  than  it  is  here.  If 
they  had  not  insisted  upon  the  payment^  but  bad  relin- 
quished their  demand  after  ipaking  it^  tho  pUUnHff 
tnight  have  replied  to  it^and  shewn  that  the  interference 
was  not  such  as  to  bar  the  right  of  the  plaintiff. 

Lb  Blakc,  J.  ''On  the  second  pointy  in  allcas^ 
where  the  bankrupt  has  been  permitted  to^eoover,  and 
where  there  have  been  rules  for  the  assignees  V>  gi^^ 
security  for  costs^  the  courts  have  always  admitted  the 
authority  of  the  assignees  to  claim  the  money.  These 
^re  very  strong  authorities.  If  these  actions  are 
brpught  by  the  assignees  in  the  name  of  the  bankruptji 
the  assignees  are  made  to  give  security  for  the  costs. 
But  the  courts  have  said  that  where  the  assignee^  dq 
not  claimj  they  will  not  turn  the  ptainiif  round  by  set** 
ting  up  such  a  claim,  where  it  does  not  exist.  That  k 
(he  same  as  saying,  that  if  the  f^aees  dp  cl^im  it^ 
K€  will  permit  theqi  to  take  it," 

JCDGMEMT  for  the  n£P£I«DA|fTt 
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Cliz.  Trent,  Widow,  and  Others,  ii|;atil$^  JoHit  ^^ 

Hannino  and  Otbers.««18th  Dec.  l80i. 

A  te$iqtor  haoing  on  p»t(Ue  tefiUd  on  himself  fpr  Itfe^  re*  D«^w;*.  J^w • 
ma^nofr  t»  trust  to  secure  500i,  a^^ear  to  ius  wije  tn  Ueu  ^noe.     likctfc 
of  dower  :  rfi/nainder  to  trustees  for  200  yeqfrsy  for  the  by  impUpuiw 
(^^//^r  securing  of  the  annuity;  remainder  t9  himself  in 
fee  ;  gives  200/.  per  annum  to  his  tasffe  in  addition  to  her 
jointure  t  his  just  debts  being  previousljf  paid  ;  anduppoints 
three  persons  ^^  as  trustees  of  inheritance  for  ike  execution 
ficrfiof;*^    held,  (Jissenticote^  Lawrence,  J»    **  that  the 
trustees  take  an  estate  in  fee  in  rematwlery  st^i^ect  to  th4 
fermf^^KXijfears:* 

^HE  following  case  bas  been  sent  by  (be  Hgbtbo*    todOOicn 

nourable  the  I#ord  Chancellor  for  the  opinion  of ,  nJUJJJI^ 

the  jadges  of  tbie  court  of  King**  Btnch.  and  Oihen* 

JoIm  Trent,  being  seised  in  fee  of  certain  planta# 
tions,  and  premises  in  the  island  of  Barbadoes,  in  con** 
templation  of  a  oiarriagie  between  him  and  Eliza  Phipph 
which  soon  afterwards  took  effect,  by  indentnres  of 
lease  and  release,  bearing  date  the  29tb  and  SOth  days 
of  October,  1792,  bargained,  sold,  aliened,  released, 
^nd  confirmed  the  said  plantations  and  premises   to 
Samuel  Estwick,  to  hold  to  the  said  Samuel  Estwick^ 
(lis  heirs  and  assigns,  to  the  use  of  the  said  John  Trent, 
%\\l  the  marriage,  remainder  to  the  use  of  the  said  John 
Trent  and  his  assigns  for  life  without  impeachment  of 
wastp,  with  remainder  in  trust  to  secure  an  annuity  of 
6001.  a  year  for  her  life  to  the  said  Eliza  Phipps,  ill 
lieu  of  dower,  with  remainder  to  trustees  for  fiOO  yearr, 
forbetter  securingthe  payment  of  the  said  annuity;  with 
remainder  to  the  said  John  Trent  in  fee.    The  said 
John  Trent  on  the  5th  day  of  Jugust,  in  the  ycaf 
]7!A  niade  his  last  will  and  testament  in  writing  (duly 
executed  and!  attested,  so  as  to  pass  real  estates,)  in  the 
t^'ords  fpllqwing  (that  is  to  say):  ^'/  John  Trent  do  here- 
by give  unto  my  wife  2001.  per  annum  during  her  natu- 
ral fife,  in  addition  $o  ber  jointure,  my  juat  4ebU  beinj; 
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1809.       previously  paid;  and  I  do  give  qnto  my  two  younger  chiU 
j^^j,^      dren  6OOOI.  each,  to  be  paid  when  they  severally  come 
Mid  Otiiert    to  the  age  of  21  ;  and  I  do  appoint  John  Hannin^, 
hHiTi'iio     VVUliam  Hanmn^,  and  Constantint  Phipps,  as  trustees 
md  Others,  of  inheritance  for  the  execution   hereof.'*    The  said 
John  Trent  afterwards  died  without  revoking  or  alter- 
ing bis  said  will,  leaving  his  widow,  the  two  younger 
children  mentioned  in  bis  will,  and  a  child  born   af- 
terwards, to  whom  he  gave  60001.  by  a  codicil|him  sur- 
viving.   The  said  Constantine  Pkipps  survived  the  s^id 
John  Trenifi  and  is  since  dead* 

The  questions  for  the  opinion  of  the  court  are,  whe- 
ther the  said  John  Hanning,  William  Hanning,  and 
Con^tantine  Phipps,  took  any  and  what  estate  or  inter* 
est  in  the  real  estutesof  the  said  John  Trent ;  or,  whcr 
thcr  they  bad  by  virtue  of  such  will  a  power  to  make 
any  conveyunce  or  appointment  of  any  and  whatestat^ 
or  interest  of  or  in  such  real  ^states  ;  and  if  they  had, 
tvhcther  such  power  survives  to  the  said  John  Hanning 
and  fVillian^  Hanning? 

This  case  was  argued  in  ^^s^^rterm,  180.5* 
PfiAKE,  for  the  plaintiff,  "  The  intention  of  the 
testator,  was  to  make  pirovision  for  the  payment  of 
his  ()ebts,  apd  for  his  widow,  and  his  youngest  children, 
the  eldest  son  being  provided  for  i  and  he  intended 
to  do  this  out  of  his  estate  in  fee,  for  h^  executes  bis 
will  so  as  to  pass  lands  ;  he  charges  £00).  per  annum, 
for  his  widow  in  lieu  of  her  joipture,  charged  on  lands, 
whereby  he  contemplates  the  same  9ecu^ty,  and  he 
appoints  three  persons  trustees  of  inheritance  ^  for  the  ex- 
ecution of  the  pusposes  of  that  will.  This  word  inhe<- 
rilance  can  only  apply  to  land,  and  npt  to  p^rsonalty^ 
$n(|  must  further  import  a  descendible  interest  inland, 
and  he  must  thereby  intend  to  devise  t^ie  inheritance 
'  to  the  trustees  and  their  heirs,  till  the  trusts  of  the 
will  are  fully  completed.  And  if  the  purposes  of  the 
will  require  a  fee  to  be  vested  in  tbem,  tliey  will  tal(tt 
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a  fee.*  And  the  appointment  of  ihem^  as  trustees  in 
this  will,  imposes  a  duty  upon  them^  to  raise  certain 
xnonej,  for  which  purpose  the  law  wfll  raise  an  ade- 
quate estate.  Taylor  v.  ffebb.f  There  the  testator 
nade  G.  B.  sole  heir  and  exeeutor,  and  the  court 
held,  that  by  making  G.  B.  heir,  the  testator  meant 
be  slioaid  have  his  lands;  and  having  made  him  eze« 
cutor,  if  he  should  not  have  hit  lands,  the  word  heir 
woold  be  nugatory.  Marrei  v.  S/y,  S.  P.^  This 
establishes,  that  where  the  devisee  is  to  fill  a  particular 
character,  as  hctres  f actus,  which  implies  a  devise  of 
the  inheritance  of  the  lands,  there  shall  be  such  devise 
by  implication ;  and  trustee  of  inheritance,  is  equiva- 
lent to^e  making  one  his  heir.  And  where  the  trust 
Qt  tlie  will  cannot  be  performed  without  the  devisee 
in  trust  taking  an  estate  in  fee,  the  law  will  imply  it ; 
&haw  r.  fFeigh,%  Oate$  d.  Markham  v.  Cooke^  Be- 
sides which,  there  are  other  classes  of  cases  of  estates 
by  ioiplication  as  a  devise  to  B.  after  the  death  of  A. 
in  which  case  B.  takes  an  estate  for  life,  ffiilis  ▼. 
LueasJli  ^^  ^*  Beadale  v. Summerset,**  which  all  pro* 
ueed  upon  collecting  the  intent  of  the  testator,  without 
express  words :  for  in  none  of  these  cases  was  there 
any  formal  set  of  words.  But  even  if  the  trustees  do 
not  take  an  estate,  they  have  a  power  given  to  rais^  tht 
legacies  from  th^  lands  ^  for  the  purposes  for  which 
fliey  are  appointed  require  it ;  and  as  they  are  devisees 
ofbheritanpe  they  take  the  land,  for  a  devise  of  the 
ioberitance  passes  the  land;  Wildlake  v.  Hardipg;ff^^ 
sod  even  ns  they  are  to  raise  the  annuity  fpr  ]he  wif<; 
and  the  money  for  the  younger  children,  th^t  alone 
pves  them  a  power  over  the  land,  as  a  fund  to  supply 
those  purposes." 
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♦  4  FeM^s  ^9h  *  StyU,  301,  »07,  31J>.  %  Sid.  75. 
f  %  Strange,  JPS-  ^  3  Burr.  I(f64.  ||  I  P,  JfUL  472. 
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and  Others 
versus 
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LdHD  iLtENBORpuGH,  C.J.  "  Yoti  musl  hheW 
first  that  they  have  that  fund  given  to  them/'  ^ 

Peak  S.  ^'  By  appointing  tfaeoa  trustees  of  inherit 
taiice>  tlie  tes tutor  must  be  supposed  to  hare  giveit 
tbem  po*«yeT  over  the  land,  without  which  the  will  is 
Dttgator  J,  and  under  a  general  power  to  charge^  n  man 
may  direct  a  sale.  Long  v.  LongJ^  Though  it  is  a  ge-> 
neral  rule  that  all  must  join  in  the  execution  of  a 
power,  jet  if  4he  power  is  connected  with  a  certsun 
charact^r.as  executor,  there  the  survivor  may  execute  it  j 
I^ock  V.  Logger ;f  or  if  it  be  given  to  a  man  and  his  as« 
fiigo^ ;  ^^(^  V.  Whitfield  4  and  as  these  persbns  are  no^ 
minated  trustees  of  inberitance,  the  power  must  deacend 
to  the  heir  of  the  survivor.  But  where  it  has  been 
held  tlmt  all  must  join,  the  parties  were  so  expressly 
reqaireci  by  the  words  of  the  will ;  and  where  no  per* 
son  is  e  xpressiy  named,  the  law  will  give  the  power  ta 
him  who  is  to  have  th^  money,  as  to  an  executor  for 
payment  of  debts;  Di/er,  37 1 »  b.  There  one  appoint* 
ed  landsifor  payment  of  debts,  without  namingthetrus* 
tee,and  there  being  twb  executors,  one  of  them  after  the 
decease  of  the  other,  charged  the  lands,  and  it  wasbeM 
good ;  ^  and  at  least  equity  will  supply  a  trustee/' 

MooUE,  A.  contri.  "  The  intention  of  the  testa<* 
tor  caiuiot  be  collected  from,  this  will.  He  appointa 
the  trustees  as  trustees  of  inheritance  for  the  pur- 
pose hereof ;  which  is  not  so  strong  as  if  he  had  ap* 
pointed  them  trustees  of  inheritance.  He  might  have 
considered  the  office  of  a  trustee  of  inheritance  with 
some  confused  notion  from  the  civil  law,  according  tQ 


♦  5  Vez.  jun.  445.        t  1  Anderson,  145.        J  1  Fent. 
331,  329.     .       ^  He  cited  also  Gttrfdrd  v.  Garford,  f  CK 
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whicb  thej  maj  have  no  relation  to  lands.  The  case  of 
Oaies  r.  Cooke  is  very  distinguishable,  for  there  the  devi- 
see iras  to  build  a  tomb  for  the  testator,  and  he  and  hia  ^^  Otbetf 
heir  always  to  see  it  kept  in  order;  and  there  was  also  HTtnuHm 
a  condition  that  the  devisee  should  pay  debts.  In  Toy- 
lor  T.  If  ebb,  G.  B.  was  made  heir  and  executor,  and 
if  be  had  not  taken  the  lanJs,  the  appointment  of  heir 
would  have  been  nugatory.  The  devisee  was  also  to  pay 
an  annuity,  and  the  testator  directed  him  where  to  find 
the  title-deeds.  Marrit  v.  Sljf  was  only  deemed  obscure 
on  account  of  the  false  English.  It  is  a  very  forced 
coQStmction  to  infer  that  the  testator  meant  to  give 
the  inheritance,  merely  because  he  refers  to  the  join- 
ture which  is  charged  upon  a  term  ;  for  the  debts  are 
charged  on  the  same  fund  as  the  jointure,  and  there  is 
Dooention  of  lands  in  the  whole  will.  In  Gardner  v« 
ShelA>m,^  it  is  explained,  that  an  estate  by  implication 
cannot  be  taken  where  the  inference  is  only  possible,  but 
wbereitiaaibsolniply  necessary  and  unavoidable.  Here 
trustees  aie  appointed  for  a  particular  duty,  and  it  does 
sot  appear,  that  they  could  not  discharge  it  without 
having  an  estate  in  fee.  There  is  no  intention  of  giv-» 
ing  them  a  power  to  sell  the  lands,  or  to  mortgage  them 
or  raise  mopey  upon  them.  Where  there  are  trusts^ 
and  no  person  is  appointed  to  execute  them,  a  court 
of  equity  will  do  it." 

Lord  Ellenborough,  C.  J.  ^'.If  the  trustees  take 
^e  inheritance,  can  they  not  carve  out  a  term  such  as 
will  support  the  jointure  i  Now  a  power  as  trustees  of 
inheritance  would  enable  them  to  do  so.*' 

MooEE  then  cited  Yate$  v.  Compton,f  and  Co.  Hit. 
113,  a,  and  note  2,  upon  the  same  passage  by  Har* 
{rare,  and  contended,  that  here  being  three  persons 
designated  nomnatim  nakedly  to  execute  a  power,  the 


*  Vmghan,  263. 
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'i¥A.       common  law  rule  applies^  and  there  can  be  no  iprr 

•  ^  Tivorship.    And  upon  the  not^  by  Lord  Hale,  cited 

•od  Oihen    by  Hargrave,  and  the  cgnfirmation  which  the  latter 

Haniu'       thinks  it  receives  from  the  cases  in  Kelw.  44,  and  i 

wdOthen.    Brownl.  194,  which  Mr.  Hargravc  cites  as  autho^ 

rities  that  a  power  of  selling  given  to  executors  shall 

.pass  to  their  executors  and  administrators:  he  said  h^ 

jbad  exaoiined  the  reports,  and  they  were  only  dicta, 

and  not  decisions.    The  latter  is  a  dictum  of  Winch, 

ID  the  case  of  Uowks  v.  Mason,  when  Coke  himseliF 

was  chitf  justice,  and  assisted  in  the  decisions  which 

'took  place  in  Trinity,  \OJac.fi  A.D.  \Q\t,  and  yet 

in   bit  Commentary,^  which  was  not  published  HU 

1628,  he  lays  down  a  contrary  doctrine,  wl)ich  oughf 

therefore  to  prevail.** 

.  p£AKB,  in  reply.  '^  It  is  admitted  that  (he  words 
have  the  senye  which  the  plaint  if  givts  them,  or  they 
have  no  meaning  at  all,  and  the  exeonting  of  >the  will 
in  the  presence  of  three  witnesses,  though  necessary 
to  raising  the  question  at  all,  shews  in  some  degree  an 
intention  of  passing  lands.  In  common  langui^,  a 
trustee  ex  vi  termine  is  supposed  to  have  some  trust  to 
perform,  and  the  words  of  inheritance  vest  in  htm  tiie 
inheritance  in  the  land.  Markham  v.  Cooke  was  rather 
a  stronger  case,  for  there  was  something  to  rebut  the 
presumption,  unless  it  was  necessary  to  give  a  fee  for 
the  purposes  of  the  trust.  In  Taylor  v.  fVcbb,  though 
the  direction  concerning  the  title-deeds  was  menti- 
oned in  the  argument,  yet  it  was  not  relied  upon  in  the 
judgment.  The  devise  of  2001.  a  year,  in  addition  totbe 
jointure^  myst  mean  out  of  an  estate  of  the  same  kind ; 
'  and  the  argument  is  o&ly  strengthened  by  applying  the 
devise  to  the  term  for  200  years.  The  cases  .of  devises 
by  implication  are  o^ly  cited  to  shew  that  there  may  be 
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an  estete  by  impHcation,  although  there  is  no  express 
devise  of  an  estate  to  the  person  m  whose  favour  it  is 
implied.  Yates  v.  Crompton  was  only  a  decree  that  the 
heir  at  law  should  be  made  a  party  ex  majori  cautela" 

CuTs  adv,  vuUf 

Wo  have  heard  this  case  argued ;  we  hare  considered 
H ;'  and  it  appear)^  to  i^s,  attending  to  the  whole  of  the 
will,  that  the  testator,/.  Trent,  in  appointing  J.  Han- 
toit^,  Wm.  Hanning,9in^Comtantine  PAippi,  as  trustees 
of  inheritance,  for  the  execution  of  his  will,  plainly 
m^act  to  make  them  trustees  of  his  estate  of  inheritance 
in  the  same  mwineir  as  if  he  had  used  the  words  "  trus- 
tees of  my  inheritance,  or  trustees  to  inherit  my  said 
iestates  for  the  execution  of  this  my  will."  We  are^ 
therefore  of  opinion>  that  the  said  John  Banning, 
Wm.  Hanning,  and  Constantine  Phipps,  took  an  estate 
in  fee  in  remainder  in  the  said  real  estates  of  the  said 
Joiii  Trent,  subject  to  the  term  of  200  years  created  bj 
the  settlement  1st  Dfcemier,  ldO>» 

El'LENVOROUGH, 

N.  Grose> 
S,  Le  3lanc, 

l?be  rule  of  law  being,  that  the  intent  of  a  testator  to 
disinherit  his  tieir  at  law,  must  be  clear,  and  ap« 
pear  plainly  in  bis  will,  otherwise  bis  heir  shall  not  be 
^isihbiBrilcd ;  the  question  submitted  to  the  considera*' 
fcion  of  the  court  will  depend  upon  this,  viz.  Whether 
fUch  intent  doth  so  appear  ?  and  I  do  not  think  that  it 
does;  For  the  testator  has  not  made  any  mention  of 
his  lands,  nor  has  he  in  any  mainner  referred  to  them ; 
tbeaddittdn  to  bis  wife's  jointure  is  not  charged  upon 
iheni,  and  that  part  of  bis  will  may  be  well  satisfied  if 
fais  personal  estate,  be  the  food  for  paying  it.  The 
fivijaiyhk  liifb  «001| »  year  in  additiop  to  her  Joii|« 

hi    • 
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1105.       ture,  IS  bnt  the  giving  that  tutn  over  snd  above  tlie 

•  .■'  jointare,  and  it  willnot  be  the  less  an  addition  to  it,  i^it 

and  Ochln     ^^  payable  from  a  different  fond.    The  legacies  to  the 

MTtiit  cbitdren  are  given  in  terms  as  general  as  possible, 
.^d  OttMtf.  The  principal  ground  on  which  it  has  been  contended 
that  the  testator  devised  his  lands  for  the  paymeat  of 
them  is  famished  by  that  part  of  the  will  which  ap- 
points certain  persons  to  be  trustees  of  inheritance,  for 
the  execution  thereof;  which  expression,  though  it 
may  furnish  ground  Ui  conjecture  that  the  testator 
meant  that  they  should  take  his  real  estate,  to  enable 
them  to  execute  bis  will,  is,  in  my  opinion,  toQ  un- 
certain to  have  such  effect  as  was  contended  for  on 
the  behalf  of  the  plaintiffi.  The  use  of  any  expressioa 
made  so  maccurately,  as  it  cannot  but  be  admitted  this 
has  been,  without  any  circumstance  to  fix  and  mark  its 
sense  and  meaning,  and  tha^  by  a  person  so  ignorant  of 
legal  forms  as  the  testator  appears  to  have  been^will  not, 
I  think,  authorize  the  court  to  say  that  it  must  be  iin« 
derstood  with  reference  to  his  real  estates*  The  word 
^f  inheritance''  may  have  been  supposed  by  him  to  be 
more  generally  applicable  to  things  personal  than  it 
is,  when  properly  used ;  or  that  the  mode  in  which, 
things  real  and  personal  are  transmitted  to  those  who, 
as  ttie  representatives  of  their  owners,  are  entitled  to 
them  on  their  deaths,  was  an  acquisition  by  tBheritance 
as  mnch  in  the  one  case  as  in  the  other ;  or  he  might 
suppose  that  things  personal  would  descend  to  an  heir ; 
or  he  might  mean  by  the  expression  be  has  used  to 
point  out  those  whom  he  meant  to  succeed  to  the  tmsts 
of  iiis  will,  on  the  deaths  of  the  persons  he  had  named ; 
and  that  in  their  heirs  tliose  funds  should  be  vested, 
which,  without  charging  his  real  estate,  would  be  ap« 
plicable  to  satisfy  the  bequests  to  his  wife  and  children. 
And  I  think  it  will  be  going  much  beyond  any  of  the 
cases,  which  are  to  be  fouiid  iq  our  books,  to  hold  that 
this  will,  io  any  way,  afied  the  real  estate^  oif  the  tes*^ 
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tator.  Aod  l^m,  therefore^  of  opinion,  that  John  Hai^  itost 

ning,  William  Hanning,  and  Comtantint  Phippi  did  not  innr 

take  any  estate  or  interest  in  the  real  estates  of  the  said  »»<'Otiw» 

Jokn  Trent,  under  and  by  virtue  of  his  will,  and  that  HAiwi©  • 

thej  had  not,  by  virtue  of  his  will,  a  power  to  make  •odOibw* 
may  conveyance  or  appointment  of  any  estate  or  inter* 
est  of  or  in  such  real  estates. 

S«   LAWBaNCK« 


TN  TB^  EXCHEQUER. 

LaiT^  (Assignee  of  Jones,  an  insolvent  Debtor) 
against  CHANnLER«-*May  47^  1805. 

Action  rf  covenant  hy  the  nnignee  of  an  insolvent  debtor ,  wider     VXttSnn. 
tie  41  Gto.  IIL  c.  7%  nn  a  eovenant  with  the  latter  to  pay  t^^^T^ 
Urn  J20/.  on  the  death  of  A.  B.    The  defendant  pleaded  on  Gm.S,  c  70. 
OMiignment  thereof  hy  wy  if  mortgage  for  6X1.  to  C.  pre^  u^l'^SilS^ 
9ious  to  the  assignment  to  the  plaintiffs  which  mortgage  h€^  niptcj* 
name  forfeited^  and  that  C.  gave  notice  thereqf  to  the  defen- 
dant. He  also  pleaded^  that  before  the  assignmentiJoaie&  be* 
eame  indebted  in  XOOl.  and  titas  a  bankrupt,  and  that  a  com* 
mission  issued,  and  that  the  insolvent  was  found  a  bankrupt^ 
and  his  efeets  were  assigned t  4*^-     Replication,  that  the 
sum  due  on  the  covenant  exoeeded  the  sum  in  the  mart* 
gage:  and  to  the  plea  of  bankruptcy,  the  plaintiff,  a^nitting 
the  commission  find  the  finding  of  the  commissioners,  and 
their  assignment,  traversed  the  residue  of  the  plea.    Held, 
ispon  general  demurrer  to  the  former  plea,  and  special  de^ 
mnrreTf  for  a  muVtfarious  traverse,  to  the  latter^  that  the 
piaintiiT  might  recover  the  ptrpl^t  ^  the  money  due  beypnd 
the  mortgage,  and  also,  that  the  residue  of  the  plea  of  bank* 
ruptey  made  but  one  point  of  defence,  and  might  well  be  put 
in  issue  together ^ 

n^HfS  was  an  action  of  covenant,  brought  by  the       ^^^^ 
^     pi!a2n^«as  assignee  under  the  statute  41  Gf<?.///,   Cbaimii.s». 
c«  70,  of  one  Jones,  an  io^lvept  debtor,  on  a  deed 
iated  the  S6tb  of  J^gust^   1795  ;  whereby  the  defers 


^ 
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1805.  (taht  covenanted,  on  the  death  of  J.  G.  Baylis,  M 
pay  to  Jones  1201.  which,  though  the  event  had  taken 

^t^rg^  plac^,  he  had  failed  to  do.  To  this  (he  defendant 
CaA»viBB.  pleaded'  ttie  fbllowing  pleas,  Ist,  nori  eit  factum;  2d, 
an  assignment  by  Jones  to  one  New,  dated  the  23d  of 
November,  1795,  of  the  sum  sued  for,  by  way  of  oiort- 
gagei  to  secnre  the  repayment  to  NeWf  of  6ll.  10s.  ^6d. 
and  interest,  lent  to  Jones;  which  assignment  was 
also  stated  to  contain  a  power  of  attorney  to  New  to 
sue  in  the  tiame  of  Jones,  and  also  a  proviso  for  re- 
demption upon  payment  to  Sew  of  6ll.  lOs.  6d;  on  the 
24 tb  day  of  December,  1795.  The  plea  then  slated 
that  the  money  was  hot  paid  on  tlie  day.  Whereby 
all  right  ^nd  title  of  Jon^i  in  the  1201.  became  abso- 
lutely vested  in  Newn  of  all  which  Neit  afterwards,  to 
wit,  on  tlie  20th  Jpril  11103,  at,  &c.  gave  the  ie- 
ftndfud  notice.  3d,  That  before  the  assigoment 
of  Jones's  effects  to  the  phnMiff,  Jones,  being  a 
trader,  became  indebted  in  lOOl.  to  one  fK.  Hobbihs, 
and  became  a  bankrupt,  and  on  the  7th  of  Jlpril, 
1798,  a  commission  of'  bankrupt  issued  against 
Jones,  and  he  was  thereupon  found  a  bankrupt; 
and  the  cbmmissionevs,  on  the  27th  of  Jptil,  1798i 
assigtied  his  effects  by  deed,  for  the  benefit  of  hia 
creditors,  to  certain  assignees,  whereby  such  assignees 
became  and  were  entitled  to  the  residue  of  the  mo« 
ney,  and  the  cause  of  action  in  the  declaration  men* 
tioned  ;  4th^  a  plea  of  set  off. 

Replication,  that  at  the  commencement  of  the 
suit,  there  was  and  is  due  to  the  plaintiff;  assignee 
as  'aforesaid,  upon  the  covenant  of  the  defendant, 
for  the  residue  of  the  said  1201.  and  interest,  a  large 
«um  of  money,  to  wit,  lOOl.  which  exceeds  the  said 
sQm  of  6ll.  lOs.  6d.  in  the  said  indenture  in  '  thf^ 
fecond  plea  mentioned.  To  tlie  third  plea,  the  plains 
tiff  .replied,  admitting  tl>e  issuing  of  the  commbaion 
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pS  hmkpipt,  and  that  tbe  commissipnerp  foi^nd  Jo^ieg       I805. 
0  bankrupt,  and  that  the  a^sigument  wa3  ai^e  qf  bis  ef-      "lIiii* 
f^cts,  but  nevenhcles^  traversing  the  residue  of  the       venm$ 
facts  mentioned   in  that  plea,,  and  concluding  to  the  *  *'4»»w»» 
cquntrj.    On  the  plea  of  Ht  off,   the  plaintiff  look 
|ssi;e»  9od   tl^e  defendant  demurred  generally  to  the 
replication  to  the  second  plea,  ^nd  tp  the  replication 
to  the  ple^  of  bankruptcy*  tl)^  ad  plea,  tbe  defendant 
demnrred,  assigning  for  cai^se,  that  the  replication  en- 
deaYoared  to  jqin  and  put  in   issue  various  distinct 
iQattei«  of  fact  which  ought  not  to  be  joined  and  put 
in  issue  together.    Tl\e  piaintiff  thefeupon  joined  la 
f  be  demurrer* 

In  Trinity  term,  1804, 

Jertis,  for  the  defendant ,  in  fopporfc  of  the  demnft 
;rer,  madi?  two  questions ;  first,  whether  the  plaintiffs, 
who  is  the  assignep  of  an  insolvent  debtor  under  the 
slat.  41  Geo.  JIl.  c.  7Q,  is  entitled  to  recover,  frofji  a 
debtor  of  the  insolvent  a  sum  of  money,  which  wa« 
assigned  by  the  insolvent,  before  his  insolvency^  to  4 
third  person  for  a  valuable  consideration  i  And  ae- 
•^diy,  a  question  of  form,  whether  the  replication' to 
ibe  third  plea  is  not  multifarious,  by  reason  of  it«  fU  v 

tempupg  U>  put  in  issue  various  distinct  .matters  of  fact, 
each  of  which  plight  be  niade  the  subject  of  a  distiqct 
IfftLifenef  **  In  support  of  the  first  ol{jection,  it  if  oo| 
aecessary  tp  contend  that  a  ch^ie enaction,  ap  tbia  debt 
k,  can  be  assigned^  so  as  to  entitle  the  assignee  la 
maiotaia  tbe  actipa  in  bi|  own  name :  but  the  qnet* 
tion  bese  j3,  whf^tber  ibis  assignment  would  have  eo* 
tkled  Ijiieassigoaeto  r^co.ver  the  debt  \nthenfime^(be 
asMgnof^  »or;wbetber  itdi^  not  constitute  the  assignor  a 
trustee  for  the  assignee,  so  as  to  prevent  any  interest 
^om  passine  to  ihe  plaintiff  as  assignee  undei;  the  in- 
•oWfent  act.  Courts  of  equity  have  always  held  such  as- 
fi^vnentsiobe  good^^an^^that  notwithstanding  theais^r 


Casa  in  B.  It.  in  Michatlmas  Timg, 

tM>5.  Bor  tflerwards  became  a  bankrupt  Unmnv.  OHver/^ 
and  ex  parte  Byas.f  Courts  of  law  have  also  taken 
notice  of  trusts  in  many  instances^  as  in  Boitimley  r. 
•  Braok,i  and  Radge  v.  Birch.''%  He  relied,  however, 
principally  on  the  case  of  fVinch  v.  Keeleyjji  as  being 
precisely  in  point.  There  it  was  held  that  the  assig^^^ 
nor  of  a  chose  en  action  who  is  become  a  bankrupt  may 
•ue  the  debtor  for  the  benefit  of  the  assignee.  Now- 
here the  title  of  the  plaintiff  is  similar  to  the  title  of 
the  assignees  of  a  bankrupt ;  and  on  the  construction  of 
the  Stat.  1  Jac»  /.  c.  15,  s.  13,  it  has  been  held,  that 
such  things  as  a  bankrupt  holds  as  ft  trustee  do  not 
pass  under  bis  commissioo.  Here  is  an  assignment  of 
the  whole  debt,  with  a  condition  for  making  the  same 
Yoid,  which  has  not  been  performed,  and  therefore  the 
assignment  is  now  absolutet  and  there  is  a  power  of 
attorney  to  the  assignee  to  sue  in  the  name  of  the 
assignor,  which  is  not  revocable,  being  a  power  cou- 
pled with  an  interest.  It  must  also  be  an  assignment 
of  the  whole  and  not  of  a  part  only ;  otherwise  it  woul<l( 
tend  to  a  muliipncity  of  actions,** 

Walton,  eontri*  '*  As  to  the  first  quesHon  ;  the 
assignment  of  a  «Aas0  en  action  cannot  be  pleaded  or 
taken  notice  of  at  law,§  and  the  plea  of  the  assign* 
sient  to  New  is  an  insufficient  bar.  This  case  is  dif« 
fereni  from  that  of  Winch  v.  Kteky,  because  here  the 
assignment  is  to  secure  a  less  sum  than  tlie  deb|  from 
fkift  defendant  amounted  to,  and  it  is  so  confessed  oa 
the  pleadings.  Therefore  there  is  an  equitable  as  well 
as  a  legal  right  in  the  money  vested  ii|  the  insolveirt, 
and  consequently  in  his  assignee ;  whereas  the  ground 
of  the  decision  in  Winch  v.  Keekjf  \%,  that  tfa%  bank- 

•  Ci|ed  by  Laid  Man$field^  in  I  Burr.  481.    t  1  Atk.  IM« 

(  Cf  B.  M.  $2  G.  lU.  CiUPdin  Wvnck  v.  Keel^,  I  T.  Rep^ 

^«1«        f  Jb.  622.         n  lb.  621.         I  Co.  Idtt.  2U,  ih 
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rapt  had  o^  interest  legal  or  equitable.    At  the  most      ^  ^^^^ 

there  ia  4nly  a  Mm  in  New  on  the  'moa^  <M>venaQted     "  — -— 

to  te  paid  wticn  it  it  ir^coYered  by  the  phinltf.    By       L^iu» 

the  Ifiiolvent  act,  41  Gte.  lU.  c.  VO,  all  the  personal  -^^^^^"^^ 

cstBtb  and  effects  of  the  debtor  are  vested  in  the  clerk 

of  the  peteoe,  who  is  to  make  an  assigntneat  to  a  credh 

tor;  and  thene  is  a  proviso  that  it  sTiall  not  binder  any 

■watgagesy  charges,  or  liens  upon  the  estate  of  snch 

«kbt6r>  6r  his  person^  ettate  or  efibcts,  b^t  soch  Heat 

thaM  be  firat  discharged*    In  the  case  of  BdtiihUey  v. 

^fwAi  the  ivfaole  deA>l,  secuc«d  by  th^bond  saedinpoiif 

trat  in  tnitt  for  £.  Cham^eUiar,  and  bis  deU  was  tbete« 

tote  allowed  to  be  set  oE     Bat  this  case'  wHs  maek 

^idtHnad,  and  thei«  it  tto  prior  case  in  'ii^bibb  a  tnMt 

lias  been  takfen  notice  of  at  law;.    The  ^tffttf  on  thb 

head  •  wene  cited  in  BawerffM*  v.  .IttsNl^iiiiifr;*   and 

were  treated  asanomaloos^caseiU  «n^  ^he  admission  of 

a  party  on  the  record,  tfaqngh  a  mere  trustee^  was 

there  held  to  defeat  the  action,  and  the  doctrine  that 

courts  of  law  should  take  notice  of  e()uitable  rightf 

although  they  are  at  variance  with  the  legal  rights,  was 

disapproved  of.    On  the  Sd  point,  as  to  the  traverse^ 

th^  replication  in  point  of  fact  pnly  puts  in  issue  on^ 

point,  namely  tl]«  bankruptcy  of  the  plaintiff",  on 

^hich  the  whole  plea  is  founded.     The  first  resolutioi^ 

in  Crogat^%  case,t  is  that  '  a^i^  tali  causa  in   tres« 

pass  refers  to  the  whole  plea,  and  not  only  to  the  com« 

maodj  for  all  makes  one  causie.     And  in  fKlse'impEir 

tooment^  if  the  defendant  justify  by  a  cc^pias-  to  the 

sheriff,  and  a  warrant,  then  de  injuria  tua^  8cc.  is  ng; 

good  replication  i  for  then  the  matter  of  record  will 

be  parcel  of  the  cansCj  for  all  makes  but  one  cause^ 

and  matter  of  record  cannot  be  put  in  issue;  but«in  $ 

such  case  he  may  reply  dc  injuria  $ua,  and  traverse 
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1805.  iliQ  warraat,  wbicb  is  matter  of  &ct.  But  ^JfQn  such  % 
justificaiion  by  force  of  any  prooeeding9  id  the  admi- 

vei^ia  ralty  courts  liundred,  or  couDty  court,  or  aay  otber 
^^t>i^^'-^'  w,hicb  \i  not  of  record,  tbere  dt  injuria  $ua  gooerallj 
is  goodj  for  all  is  matter  of  fact  ai^d  makes  but  one 
cause.'  So  in  RoLinson  v,  RaUjfn  Lord  MamsfocU 
says,  It  is  true,  you  must  take  issue  upon  a  single  point; 
but  it  is  not  necessary  that  it  should  consist  of  one 
fapt.  The  traverse  to  the  plea  there  was  that  the 
c^^tle  were  the  defendant^  own  cattlci  and  that  Ibey 
were  leyant  and  couchaot  on  the  premises,  and  eom*- 
juonablfi  x:attle*  And  Yattt,  arguing  upon  the  demomr, 
4efe9ded  thfi  traverse,  because,  though  it  included 
aev<^riil  ,m|i(ters,  yet  they  all  made  one  defence;  and  it 
;Hras  M^lgo^d."*  He  cited  also  Chuncey  y.  :fVinne,f 
Jones^y^  KHfiiiin^  an4  Taylor  v.  Atarkham^ 

*  Jeuvis,  in  reply.  "  Bauerman  v.  Wiadcnlus  was  ^ 
cjuestion  of  evidence  merely  ;  whether  the  evidence  oif 
atfihissioh  of  the  plaintijf  upon  tlie  record,  who  was  a 
trustee  for  a  third  person  might  be  given  in  evidence  lo 
(Icfeat  the  action  ;  audit  has  by  no  means  overruled  the 
CASQS  o(  BoUimlei/  y.  Brook,  Rudgt  v.  Birch,  nnd  Winch 
V.  KccUff,  which  are  mentioned  and  relied  upon  by 
Butter y  J.  in  MaUcn  v.  MilUr.\  The  assignment  by 
ivay  of  mortgage  \Vas  necessarily  an  assignment  of 
the  entire  debt,  and  it  is  therefore  immaterial  whe- 
ther the  security  is  commensurate  with  the  debtor  not. 
He  contended  also  that  there  was  no  substantial  dificr- 
ence  as  to  this  case,  betwceq  the  statute  41  Geq.  II [. 
C.70,  and  1  Jac.  I.  c,  15.  It  is  true,.  Joncz  might 
have  released  the  debt,  but  Ihat  Is  an  inconvenience 
to  which  all  actions  in  the  name  of  a  trustee  must  b^ 


»  1  Burr.  320.  +   ?^  ^^^'  ^80,     1  Ld.  Raym.  700. 

Salk.  628.  J  I  Bos.  ^  PuU.  80.  §  Cro.  Jac.  22+, 

Bro.  Abr.  Hi,,  de  son  tort  dcmane^  pi  4$.       H  4  Term  fttp^ 
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fot^eet.    A%  to  the  ease  of  Robinson  v*  RaUif  Kht  ^f^       tM/ 
f^^Hi  there  coald  hav6  no  right  of  common  except      -— — 
{iK  his  own  cattle,  which  must  be  commonable  cattle  \       J;>n,* 
and  Uvancy  and  couchancjf  was  bgt  the  measure  of  bU   OhAriw^*, 
right  of  common;  so  that  the  traverse  in  that  casi^ 
actually  consisted  of  only  one  fact,  whef liei^  the  difctk^ 
dami  had  a  riglit  of  common  .for  those  cattle.      But 
here  there  are  three  distinct  matters  of  fact,   whieli 
are  attempted  to  be  put  in  issue^  namely,  the  tradingi^ 
the  petitiooiog  creditor's  debt,  and  the  act  of  banU 
roplcy.     By  the  same  rule,  the  plaintiff  might  al$o 
ha^e  further  attempted  to  put  iti  issue  the  commission 
of  bankruptcy,  which  is  not  matter  of  record,  and  tho 
assfgpmeot.     Therefore  as  the  defcndani  could  not 
hawe  pleaded  the  baakruptcy  of  the  p/aiutiff  gqn^rully^ 
but  was  obliged  to  state  all  the  necessary  pai'ticulars  o€; 
the  bankruptcy,  the  repUoatiooj  according  to  the  rule 
in  Croga/^'s  case,  ought  to  have  selected  one  of  thc^ 
facts  so  pleaded  and  have  taken  issue  upon  that  fact 
alone.  * 

Cur.  adv.  vutu 

And  now,  on  the  27  ih  of  May,  1805, 

The  Loan  Chief  Baron  delivered  the  judgment  of 
the  court  to  the  following  effect;  after  stating  the  plead- 
ings, his  lordship  said, '*  As  to  the  first  demurrer^  there 
can  be  no  reason  why  the  plaintiff  should  not  reco*~ 
Ter  the  surplus  due  on  the  defendant's  eovenant,  beyoitd 
the  amount  of  the  sum  secured  by.  the  mortgage  to 
Nrip,  even  if  at  law  tbf  court  could  take  notice  of  the 
assignment  of  a  chou  cu  action.  The  great  point 
made  has  been  on  the  traverse  to  tlie  plea  of  bank- 
fiptcy ;  on  the  ground  that  it  put  in  issue  several 
matters,  namely,  the  trading,  the  petitioning  creditor's 
debt,  and  the  act  of  bankruptcy,  admitting  the  com* 
miition  of  bankruptOY  and  the  sissignment.    But  wo 


sML^  think  the  oase  of  Bohimtm  r.  Raley^  decides  t6e 
point  clearly  with  the  plaintiff.  There  Tatu^  who  ww 
then  at  tbe  bar^  argoed,  and  the  ooort  adopted  bia 
position^  that  several  facta  oight  be  pot  in  issue,  if 
they  all  made  only  one  point  of  defence.  In  that  tme, 
the  issne  on  the  right  of  comnion^  as  taken  ia  the 
pleadings,  pot  three  crrcumstaoces  or  fisets  in  issne ; 
1st,  Whether  the  cattle  were  levaiii  and  amehanif 
tit  Whether  they  were  the  party's  own  oatde  i  and, 
5dly,  Whether  they  were  cottmonable  cattle  i  But  all 
thia>  as  one  entire  defence,  wa9  allowed  to  be  traversed 
altogediet.  So  here,  all  the  circsrastaDcet  of  tbe 
bankruptcy  make  but  one  entire  defence,  and  the  plea 
ii  therefore  not  mnltifarions.  Here  no  speoiahy  of  re- 
cord  is  involved  in  the  trai^rse.  We  .think  tbeiefore 
Aat  there  should  be 

JnnoMENT  fair  the  paAiVTipp. 

The  icfcndnnf%  counsel  prayed  leave  to  amend,  be^ 
cause*  he  said,  tbe  bankruptcy  conld  be  established, 
and  was  a  bar  to  the  action ;  which  the  conrt,  in  order 
to  let  in  the  justice  of  the  case^  permitted  him  to  do,  oa 
payment  of  costa. 


Lambert  mgaimi  Bxnnct.  £2d  N%teaJber. 

A*  kaocM  a  fuliing  milly  together  tpUh  a  water-course  and 
DtmiM.  ^oodgatesyio  a  truitee  for  99  years  if  either  hi$  daught' 
^xctptioD.  ^r  or  wife  should  so  long  Uve^for  their  use^  andfnorder  to 
make  provision  for  them;  with  an  exception  of  free  UberfjH 
for  the  lessor^  hi$  hetr^  S^e.  his  $ervani$  and  te^ 
nantsy  at  all  times^  at  pleasure j  todhert\fhe  waier/rom 
the  fniliy  for  watering  aU  megdowt  which  Ihejf  ekosfU 
think  proper^  and  to  take  up,  and  ptU  dawn  allptapet 


Witts.aiU, 


•  UBurf.  SI&' 
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Pmi  of  the  profiis'  of  Jhe   mill  conmicd  of       i^f^^ 
waier^aUs^for  Jloo^ng  meadqws^  for  waler  whick  was     '  . 
mkpUii  diverted  from  the  mill:    Held,  thai,  bj/  theexcep.     ^^rm'" 
ikm^  the  heir  of  the  lessor  was^entitled  to  the  water^rents^     ?»«»??•, 
the  exception  not  being  repugnant  to  the  grant. 

T^HIS  was  w  action  of  assumpsit  for  monej  lent,  paiel,- 
badj  and  receired^  and  an  account  stated^  to  wbich' 
the  general  issue  was  pleaded ;  it  was  tried  befcH-e  \he 
Honourable  Mr.  3aron  Graham^  at  the  summer  a'ssi^ 
zes  at  Salvhury,  1805^  when  a  Verdict  was  found  for 
the  plaintiff y  damages  65/.  £5.  )Oaf.  costs  40j.  subjecC 
to  the  opinion  of  the  court  on  the  following  case:       ' 

TbisaeCion  was  brought  by  tbep/atWi^agiMnst  tlia 
drfestdni,  for  63/-  fii*  104.  received  by  bim  under  tb« 
SoQoynng  circumstances: 

On  the  94ib  Ncyvembery  1800,  Edmund  Lambert, 
esquire  being  seised  in  fee  of  the  mills  and  premi- 
ses bereln^fier  mentioned  to  be  demised^  and  hav 
log  then  the  plaintiff,  bis  eldest. son  and  heir  at 
law  by  bis  deceased  wife^  and  Lucy  Lambert,  now 
the  wife  of  the  defendant,  then  an  infant  by  his 
then  wife  and  now  widow  Bridget  Lambert,  by  a 
certain  indenture  bearing  date  on  that  day,  and^ 
Blade  between*  the  said  Edmund  Lambert,  of  ihe  one 
part,  and  Sir  William  Peirce  Ashe  A'Court,  Baronet^ 
of  the  other  part^  duly  executed  by  both  parties,  after 
reciting  that  he,  th^  said  Edmund  Lambert,  was  cititr* 
oca  qf  making  such  provision  for  his  iiffant  daughter ^ 
iM^^hambert,  and  his  wife  Bridget  Lambert,  as  herpr^ 
inafter  mentioned^  but  subjecl  to  a  proviso  for  vacating] 
the  same  during  bis  life^  did  deqtise^  lease>  and  grapt 
uato  the  said  Sir  fVilliam  Peiice  J  she  jf  Courts  his. 
executors,  administrators^  and  assigns,  all  that  fulling 
miUIn  Boytan  aforesaid;  together  with  the  water- 
WUfc,  flQo4f^<>  flood^^ite  pill|  with  free'i^j^r^ss 
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^^^'       Egress,  and  regress,  in  and  to  the  same ;  and  also  tAi% 
close,  formerly  called  the  Mill  Bartdn,  bnt  then  called 
the  Little  Ground,  and  one  other  close  called  the  Mill 
Gardeoi  and  also  one  seat,  or  room  for  a  man  and  wa- 
man  to  sit  in,  within  the  chucch  of  Boyton  Aforesaid^ 
and  all  ways,  passages,  and  privileges  to  the  aforesaid 
premises ;  belonging  (except  and  always  reserved  out 
of  the  said  lease  or  demise,  onto  the  said  Edmund  Lam-^. 
ier^,  his  heirs  and  assigns,  all   timber  trees,  germios^ 
saplings,  plants,  and  springs,  likely  to  become  timber^ 
which  during  the  terra  thereby  granted  should  stand, 
groWji  or  be  in  or  upon  the  said  demised  premises,  or 
any  part  thereof,  with  free  liberty  of  ingress/ egress, 
and  regress,  to  fell,  cut  down,  root  np,  take,  toad, 
and  carry  away  the  said  excepted  trees ;  and  also  except 
all  right  of  fishing  in  and  upon  the  said  demised  pre«-. 
mises,  and  every  p^rt  thereof,  and  the  sole  and  exclu- 
sive liberty  of  exercising  and  enjoying  the  same,  and 
eUo  cxcqft  full  and  fret  tiberiif  /a  and  fur  the  said  Ed-' 
mund  Lambert,  hi$  heirs  andashigns^  and  his  and  tlH:ir 
servants  and  tenants,  at  all  times,  at  his  and  their  xtitt 
and  pleasure^  to  divert  and  turn  the  water,  running  or 
which  should  run,  to  or  from  the  said  milt,  oat  oj  the 
usual  course  for  the  drowning,  flooding^   and  catering 
all  such  meadows,  as  he  or  they  should  think  proper,  ani 
to  take  and  draw    up  and  simt  down  all  proper  and 
necessary  sluices  and  hatches  for  that  purpose,  without 
ant/  let,  denial,  or  interruption  of  or  by  him  the  said 
Sir  JVilliam  Piircejishe  J*Cowt,  his  executors,  admi'^ 
nistrators,  or  assigns.     To  have  and  to  hold  the  iaid 
fulling-mill,  mill-hpuscj^  and  all  and  singular  other  the 
premises  thereiubefoire  meutioned,  and  thereby  demis- 
ed, and  every  |>artand  parcel  thereof,  with  the  appur- 
tenances (except  as  before  excepted)  unto  the  said  Sir 
William  Pierce  Jshe  A^Court,  his  executors,  arfmlnis- 
ti'alors^  or  assigns,  from  thenceforth  for  and'  during/ 
and  uQtb  the  full  eiid  and  term  of'ninely-^it^e  yearar 
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next  eosoing,  fully  to  be  complete  and  ended^  if  the  ^^^ 
«aid  Lmc^  Lambert  or  Bridget  Lambert,  or  either  of  ^— 
xhem,  should  so  long  happen  to  live,  upon  trust,  never-  ^^^^ 
tbeless  for,  and  for  the  sole  and  only  proper  bene6t  B*jiiiA?f» 
and  behoof  of  the  said  Lucy  Lambert  and  her  assigns, 
for  and  during  so  long  of  the  said  ninety-nbe  years  a9 
she  should  happen  to  live,  and  from  and  after  her  de* 
ce^Lse,  upon  trust  for,  and  for  the  only  proper  benefit 
and  behoof  of  the  said  Bridget  Lambert  and  her  as- 
signs (in  case  she  should  happen  to  survive  the  said 
Lucy  Lambert^  for  and  during  so  long  time  of  the  same 
term  as  should  run  out  and  expire  during  her  natural 
]ife,  and  to  and  for  no  other  tru3t^  intent,  or  purpose 
whatsoever;  yielding  and  paying  therefore,  yearly  and 
eveij  year  during  the  ^aid  demised  term,  unto  the  said 
Edmund  Lambert,  his  heirs  or  assigns,  the  yearly  rent 
or  sum  of  twenty  shillings  of  lawful  money  of  Great 
Britain,  clear  of  al]  deductions  and  taxes  whatsoever, 
on  the  tenlJ)  day  of  October ^  and  the  fifth,  day  of 
Jpril,  by  c-ven  and  equal  portions.  On '  the  same  day 
a  similar  lease  of  the  same  date  was  executed  between 
the  same  partjes  of  another  piill,called5Arrni/^fo/i  il/</4 
The  oqly  yariatbn  between  the  two  leases  is,  that  \ht 
latter  i^  ^t  a  reqt  of  three  popnds^  instead  of  twenty 
shillings ;  and  iq  the  description  of  the  premises  thjp 
word  mill^pgnd  is  used  instead  of  ^he  vord  tfsattr* 
course.  Edmund  Lambert,  the  lessor  died  in  Afarch^ 
1Q02,  without  vacating  eithef  of  the  saifie  leases, 
under  th^  proviso  therein »  leavlpg  the  plaintiff, 
bis  fa^ir  at  )avv^  who  ther^upno  became  seised  in  fee 
pf  the  reversion  of  the  above  mentipned  demise4 
premises;  Lucy,  bis  daughter,  who  had  before  mar- 
ried the  dcjeudant,  John  Bennett ;  and  Bridget 
bis  wife,  surviving  hifn,  all  of  whom  are  now  ftliye. 
^ir  William  A* Court  entered  and  was  possessed  of 
tne  leasehold  premises  abov^  mentioned,  subject  to 
^  trusts  ahov^  tlecl(3ired.     A  coasiderabU  ^art  9J{ 
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lartl  the  profits  of  the  mills  above  mentioned  arises 
t«KBtft't  f^^^  what  arc  called  water-rents,  which  are  payments 
tprnri  made  by  the  occupiers  of  meadows  (not  being  te- 
nants either  of  the  plaintiff  ox  defendant^  or  SirfTt'/^tafn 
'-/^'Cour^  under  the  lease)  watered  by  permission  from 
the  kits  of  these  mills,  above  the  same,  in  considera- 
tion of  their  having  such  water.  These  meadows  have 
been  always  vralered  by  the  same  means,  and  the 
efmountof  the  water-rent  paid  per  acre  has  been  always 
the  same..  Part  of  the  water  so  let  from  Sherrington 
Mill  does  not,  after  the  meadows  are  watered,  come 
back  into  the  mill-stream  again.  The  plaintiff  has  in 
.  his  own  occupation,  and  in  the  occnpation  of  bi^  ten- 
ants,  other  meadows  which  they  have  always  since  Mr. 
Lambert's  ietiih,  watered  from  these  streams  above 
the  mills,  whenever  tbey  chose,  during  the  watering 
season,  without  making  any  payment  or  acknowledge 
inent  whatever^  Edmund  Lambert,  the  lessor,  after 
granting  the  leases  above  mentioned,  until  his  death, 
always  received  the  water-rents  to  his  own  use.  Wa-« 
ter  rent  accruing  since -Mr.  LambtrC^  death,  to  the 
Amount  of  the  sum  given  by  the  verdict,  have  been 
paid  by  different  occupiers  of  meadows,  (not  l)eing 
tenants  as  aforesaid)to^m6rosfPahViif,asa  stake  bol- 
der; who  paid  them  to  the  defendant,  claiming  them 
IB  right  of  Lucy\\%  wife,  upon  his  undertaking  to  pay 
•  them  over  to  the  plaintiff  in  case  he  should  appear  to 
be  intitled  to  4hem.  The  persons  who  paid  the  ^ater* 
rents  so  paid  by  them  to  Patient  as  aforesaid,  had  per- 
mission both  from  the  p/aiit//^  and  the  defendant,  and 
Sir  William  J^Court  his  trustee  to  have  the  water  for 
watering  the  meadows  for  which  such  water-r^nts  were 
paid.  The  <}uestion  for  the  opinion  of  the  court  isj 
whether  the  plaintiff  is  intitled  to  recover?  If  be  is, 
the  verdict  is  to  stand;  if^not^  a  nonsuit. is  to  be 
fotered. 
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MoosB)  A.  for  the  platHtiffl    *'  The  question  is,       i«09k 
whether  the  piaintif  is    to  recover  the  water*reDt»,     ^^^^^J^^ 
for  waterlog  all  the  meadows  stated  in  the  case ;  which       vmiw  ' 
depends  upon  the  constraction-  of  the  third  branch    *«*»*^^ 
of  the  exception  in  the  lease,  coupled  with  the  other 
facts.    Tbiakaaemust  be  constmed  stric.tly  against 
the  lessor^  though  according  to  the  intent  of  the  par^ 
ties ;  and  it  is  not  confiaed  to  the  meadows  that  were 
in  the  lessor*s  own  possession.     It  does  not  appear  by 
the  deed,  whether  the  rent  of  the  mill,  as  well  as  the  * 

Water*fent8  of  the  meadows,  was  not  paid  to  tlie  lessor : 
it  is  then  a  case  of  strict  construction  between  the  heir 
at  law,  and  the  lessee  of  the  ancestor.  The  profits  of 
the  fulliug  mill  might  have  been  a  very  sufRcient  pro- 
vision, aod  it  might  not  have  been  his  intent  to  have 
given  any  thing  more  than  the  rent  of  the  fulling 
mill."    He  cited  Doe  d.  Dorrner  v.  Parkhurst.* 

Dampikr,  eontri.  ^'  It  was  the  intention  of  the 
lessor,  to  have  provided  for  his  family  by  this  arrange- 
ment, and  to  give  a  beneficial  interest  to  the  lessee. 
He  had  'meadows  of  his  own,  and  also  water^^rentf 
to  be  received  of  other  persons,  who  were  tenants  to 
him  :  these  water-rents  are  stateil  to  be  great  part  of 
the  profits  «f  the  mill.  Now  the  water  itousl  be  it  the 
controul  of  the  miller,  or  else  the  exception  wllf  be 
^stroctive  of  the  grant,  for,  during  the  time  of  wa« 
tering  the  meadows,  all  the  water  must  be  taken  away 
from,  the  mill/' 

Tub  court  held,  that  unless  the  exception  went  to 
destroy  the  maitter  of  the  grant,  it  was  large  enqugb 
to  include  the  water-rents,  and  that  the  most  that 
could  be  inferred  from  the  case  was,  that  the  nse  of 
the  water  for  watering  the  meadows  would  partially 
deprive  the  mill  of  the  use  of  the  water,  or  at  the 

^  $  Atk.  13«. 
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fiimost  would  wholly  deprive  it  of  the  list  of  the  water 
for  a  part  of  the  year.  The  exception  ihereford  not 
being  iiicpqsi^tent  with  the  grantj  there  wa« 

JooGMBNTfor  tbefuaiNtffP, 


4tUcb«etit. 
CoodiUvi^f 


HAWS  All 

verntr 


.  Randali*  againii  RANnaLt. 

¥Fhere  atuhmusionlo  arbitration  ii  tfteveral  tpecife  tkingt^  m  th^t 
the  taid  award  be  made  in  writing  by  a  certain  ditky^  arpftke  fte^ 
miies^  or  other  wordi  equivalent  to  a  candMen^  the  arHtrator$  mutt 
awards  epecifieaVy^  concerning  the  thtnge  to  menHonedp  wUhonifkrr 
iher  notice^  or  the  award  i$  bad  for  the  who/e^  and  no  attachment  ^ 
can  be  ebtainod  for  the  nmi-peif&rmeaua  ef  it, 

nPHlS  xvas  a  rule  to  shew  cause  why  an  attacbmeat 
should  not  issue  for  non-performance  of  an  award ; 
which  was  opposed  upon  a  defect  appearing  on  the 
face  of  the  award.     The  agreement  mentiooed  iu  the 
ponditton  of  the  bond  of  arbitration  was^to  arbitrate  of 
^d  concerning  all  matters  in 'difference,  and  also  of 
wd  concerning  the  value  to  be  paid  for  certain  hop* 
polls,  &c,  "  and  also  the  rent  to  be  paid  by   the  sai4 
fVUliam  Randall  to  the  said  Jume^  Randtfll,  for  the 
lands,  secondly,  hereinafter  mentioned^  together  with 
the  cost9  in  th^  s^id  actiop,  so  that  the  award  shoiild 
be  made  in  writiog  ready  to  be  delivered  oo  or  before 
the  l^th  day  of  Maf  instant.**    In  ti)e  award  no  no* 
(ice  wpis  taken  pf  the  rept  to  be  paid  anauaUy»  mentt- 
pned  in  the  conditipn  of  the  bond  pf  arbitration »  which 
had  been  made  a  rule  of  court,  and   was   referred  ta 
in  the  award.    The  parties  h^d  l^nds  in  gavtlkUidt 
which  weje  wholly  occupied  by  one  of  them  only,  and 
it  was  intended  that  the  award  should  be  made  of  the 
l^nnnal  rent  to  be  paid  by  the  occupier  to  the  other 
^nant,  for  the  time  which  he  held  it.     Tb<&  arbitrator} 
awarded  general  releases,  and  repitecl,  that  they  ha4 
ppniidereed  all  matters  reTerred. 

(^OM Yif  s^  in  shewing  cause  agaipst  the  rule^  cited  /Zo/f^ 
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Ah.  tide  JrUiramcni,  L.  U6.  HiddUton  t.  Wttlu,^  1805. 
Sa$i^k*s€a9e;\0rm€tad<  y.  CoAr^^  Bradford^.  BrjfQn,^ 
and  Rudem  v.  ImgUtt^  to  shew  that  where  the  subini4<> 
sioa  stalefk  cerlaio  p»rucalars  for  the  arbitrators  to 
award  upon,  with  ao  ita  fuoJ^tbat  the  award  bemade  iu 
YsriUBg ;  although  the  wor^s  cooceroing  the  premises 
are  omitted^  the  arbitrators  must  take  notice  of  the 
sp^ial  matter  so  submitted  to  them^  and  make  an 
award  upon  it ;  and  it  isjiot  necessary  for  the  party 
compUtoing  of  the  award  tp  gjve  further  notice  of  the 
subject  in  dispute,  than  that  v^hich  is  contained  in  the 
submission.  Here  the  arbitrators  had  neither  awarded 
an  annual  reut,  nor  even  directed  that  the  land  should 
be  given  up^  but  had  wholly  omitted  to  notice  it." 

EsFjNAssE^  coniri,  contended  that  the  award  wa^ 
good  for  the  residue,  it  being  only  bad  in  part. 

Lord  Ells ec  BOROUGH,  C.  J.  '^The  arbitrator  wa« 
to  decide  on  three  things^  particularly  mention^,  and 
he  has  decided  upon  one  of  them  only.  He  could  not 
have  better  information  of  the  matter  in  dispute  than 
the  recital  of  the  condition  of  the  bond,  and  non  liquet 
that  the  parties  would  have  submitted  the  other  articles 
to  his  arbitrament  unless  they  had  submitted  this  also. 
Now  the  authority  waa  conditional  by.  ibe  it  a  quodi 
Bamely,  on  ibe  condition  of  awarding  oo  those  three 
premises^  and  if  they  fail  in  doing  so  tlie  award  fiiHa 
all  together.  '  The  said  award  to  be  made  in  writing'  is 
the  same  as  ita  quod,  and  it  is  by  no  means  analogous 
to  Ui«  cases  in  which  awards  have  been  held  gqpd  in 
part  and  bad  in  pi^rt.'* 

Lawkbncb,  J.  ''  I  doubted  at  firit  whether  there 
might  not  have  been  found  some  modern  case,  that  was 

■     I    ■     ■  ■  ■    ■  ■      .  ^  ■      I  -1.  -^  1. ■   .  I  i»»^ 
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subveretve  of  the  doctnne  in  the  esses  cited,  upon  IM 
grfyQiid  of  an  award  being  good  in  part,  and  bad  in  part; 
but  as  there  has  been  no  sucb  case  cited,  we  must  pre- 
stti&e  that  none  such  exists.  Under  the  terms  of  this 
sabmission^  if  the  arbitrators  do  net  determine  before 
the  day  mentioned,  and  determine  all  the  matters  men- 
tioned in  the  submission,  the  condition  is  not  performed. 
Unless  therefore  we  were  to  overturn  the  cases,  we 
cnnnot  decide  but  that  this  award  is  bad/' 
•  Gkose,  J.  and  Lc  Bi.AKc,  J.  of  the  same  optnioo. 

Rule  for  the  Attachment 

BiSCHABGE'n. 


settlement. 
Kyidence. 
Indrniure. 
Apprentice. 


•'Tlie  King  against  rnz  IrfHABiTANTS  of  Long 

Buckley.  Vovembtr  COM.  1805, 
ThM  prp4t$ciwM  ^  M  Indentte  ff  ^pprfnlia9$hip  ii  mt/Uki^evi' 
Scmc0  ^upprentieeih^  Mjf^fecied ly  imdetUmre^  w($kMi$ 9hemng 
the  pajfmen^  cf  the  duijf  uppn  ike  Mfprenticefae^  ifier  ^jfuun^ 
f»rthalmmf  be  premmeit  neiiher  UUrebuUtdhy  $kcw^gthmi 
thert  u  no  entry  of  payment  of  ouch  Atty  in  the  book  of  the  r^^ 
cHverrf  the  duty;  far  nmk  liquet,  but  he  might  have  regleeted  te 
'  enter  it. 


Tbe  Kiwa    TJPON  appeal  to  the  qoarter-nessions  at  Nerthnmp^ 

the  WMunxu        '^*  ^^^^  ^^  ^^^^  ^  two justices  for  tbe  nsmoTal 

•f  Lowo     ^fWilHam  Lee,  hiswii«  and  four  children,  from  Long 

Buc.vti.    SuckUtf,  in  the  county  aforesaid,  to  Ne^gpori-Pu^ntU 

in  B4icks,  tbe  said  eonrt  Ordered  the  said  order  of  re« 

moval  to  be  qoasked,  subject  lo  the  foUbwlng  ease  : 

The  pauper,  William  Lee,  who  was  the  illegitimale 

son  of  Mary  Lee,  was  bom  in  tl^e.^aid  parish  of  Niejw- 

port'Pagnell,  A.   D.   1774  or   1775,  and   was  bound 

apprentice  by  indenture  to  John  Dickcm,  of  Long 

Bnckley  aforesaid;  shoe  maker,  fbr  seven  years,  for  a 

premium  of  ItiH.  utiiob  was  paid;  and  tbe  siHd  inden* 

ture  regularly  execaled  bytbepaqper^  bis  motbtr^  «nd 


Dkkmt,  (be  iiiater  with  whom  the  pauper  serv^d'tlite'      i8o5. 
ffirtt  time  ill  Long  Buckley  afottsaid.    T^ere  wa^but    ^^^  Kiii*'' 
one  iodenture  executed,  which,  after  the  expirBtion  of       vtfwt 
tke  stiidiseveA  jean,  was  given  to  the.said  pauper^  add'    of  Lim* 
which   was  proved  to  have  been  lost.    For*  eleven  or    BirosfW*- 
twelve  year^lasipasl;^  the  pauper  had  Tended  eooelaiitly 
at  Long  Buckley,  and  daring  that  time  had  been  oAenr 
relieved  by  the  parish  of  Long  Bucktey,  and  received 
towns-money  from  it,  which  towns-money  was  giveOr. 
away  at  Chrhtmas  to  parishioners.  No  further  evidence 
was  given  in  support  of  the  apfjellant's  case ;  but  for 
the  retpondents,  'A  was  proved  by  the  deputy  register     .   ,    .  .  ^ 
And  oonptnrtler  of  the  apprentice  duties,  that  it  did  not  <» 

appear  that  any  such  indenture  had  been  stamped  with 
th^  premium  stamp,  or  inroIled,fpoTti  the  year  1773  to 
th\^  l^th  of  July,  1805.  The  counsel  for  the  respon- 
dents insisted  that  the  appellants  ought  to  have  given 
fartherproof  of  the  payment  of  the  duty,  and  of  the  ib- 
jrollment;  but  the  court  were  of  opinion,  th<it  after  t^e 
length  of  time  e^psed  they  might  presume  that  allbad' 
been 'rightly  dpoe^  and  quashed  the  order  of  reoiPKal. 
Thf  pauper  did  no  other  act  to  ffim  a  setUemMt* 

'  l^kTSBLL,  in  snppdrt  of  the  order  of  sessions,  was 
ntjp^piidbjhti^witfli  "'Y    '     '  * 

•  'MoRl^iC^i  B.  contrd.  "'The  presumption '  in  fa** 
^bbr  of  the  indenture  from  length  of  time  was  rebutted 
by  shewing  that  the  duly  had  not  been  paid;  and  that  waa 
ctearly  established  from  the  proof  that  no  entry  of  the 
payment  of  the  duty  existed  at  the  htad-office  in  ton^ 
dtm,  where  an  edtfry  would  have  afppeared  if  the  diity^ 
had  been  paid/' 

'*By  THE  couRf.  ^^  if  the  officer  did  his  duty^j  the 
TCfcdpVof  the  stamp  duty  would  appear,  but  he  might 
have  reeeivcd-itand  not  entered  it.  The  question  wai 
uerely,  whether;  the  pr«&U94^tipD  might  be  rebutted 


tihth    £vi. 
dence.     Pubii- 
cation,  proof  of. 
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iios.       by  this  negative  evidence^  aod  thecolurt  of  quarter 
sessions  has  drawn  the  right  condusion^  for  it  does  tuk 
appear  bat  the  officer  might  have  been  negligent  in 
^laUbittiiU  bis  daty^  and  the  parish  had  relieved  the  pauper  foe 
BvoKMY.    »CTCrM  years. 

OaMEitof  Sessions  qun%hing  the  o¥dcr  of  Justices 

AFFIRMED. 


The  King  agaiust  the. Hon.  Mr.  Justice  JoHNSONi-^ 
Nov.^ad,  1805. 

A  libel  mrUttn  in  Dublin,  and  received  At  London  frtm  on 

.  unknown  handy  tuih  the  Dubija  posi^nmrky  was  fmlMAcd 

in  Middlesex  in  (he  form  efietiers,  which  eanimmed  inier*^ . 

nal  evidence  of  a  request  bg  the  wrifer  to  thepuUisher  Ib 

publish  them  in  Middlesex.     Ueld^  upon  a, trial  ai  bat^ 

upon  probable  evidence  of  the  loss  of  the  onvelopes,  and 

probable  evidence  of  their  being  received  b^  the  post^  that 

this  wws  a  publication  b^the  writer  living  in  Dublin,  ^jf 

his  agent  in  Middlesex,  and  st{fficient  evidence  of  publico* 

Hony  both  to  authorize  the  reading  of  the  fibet  and  to  go 

'  to  the  jury  y  upon^  an  indictment  charging  the   pubUcaiioH 

in  Middlesex,  the  handwriiing  of  the  defendant  ta  (he 

^  letters  being  proved  bjf  persons  acguaitUed  with  its  char^ettr. 

npHE  defendant  was  indicted  for  •  libel,'^^  4nd  wm.iIhb 
day  tried  at  bar^  before  ail  the  judges  of  this  co^rt. 
The  publication  of  the  libel  was  charged  to  have  been 
in  the  county  of  Middleses  in  the  form  of  a  series  d£ 
letters  on  the  affairs  of  Ireland  under  the  signdtnre  of 
Juverna,  in  the  publication  called  CobbeiCs  Weekly 
Register.  The  proprietor^  Cobbctt,  pjroved  the  publi- 
cation of  the  libel  in  his  Register. 


Tb«  Kiva 
ver4tu 


He  first  received  a  letter  with  the  Dublin  pott-nmrk 
ini}uiridg  whether  it  would  be  agreeable  to  him  to 
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ft 
receive  from  IreUmi  certaio  sieftil  mm!  line  inforMii*       IBOS. 
lioQ  reBpecting  public  aAiirs  in  tliai  couotr v  (  amt  de^    ^CTEuA 


•iriog  hioij  iQ  oase  it  sbould  be  tOi  to  tay  wfaere  moh 
communicatioiia  aboald  be  addreiieil.      Aod  in  bit    ^^^^^ 
next  namber  be  did  say,  that  tbey  stioald  be  dire^ed 
to  Mr.  Budd\  No.  100,  Pall  Mall.    He  afterwArda 
received  two  letters,  being  the  libels  in  question,  uniet ' 
c6ver  dii^cled  as  above,  whicti  were  lent  on  lo  faim 
Vy  Mr.  Bmdd,  ont  dated  the  «8€h  Ociober,  the  db^ 
Ahe  £d  November,   ld04.      They   weie  both  onder 
cover.    The  cover  of  the  first  of  the  £8th  October  w«i 
broken  open  by  Mr.  Budd;  the  letter  of  the  «d  Ho* 
9emb^  was  delivered  with  the  cover  unbroken.  ^  The 
first  letter^  the  witness  said,  he  had  no  doubt  wasde* 
atroyed,  as  were  the  covers  wliich  eadoeed  the  libdei 
Hcvdid  not  recollect  by  whose  hauds'Aifrfd  sent  them 
to  him*     He  bed  no  certain  knowledge  of  the  coven 
being  destroyed,  nor  of  the  first  letter  being  destroyed. 
Part  of  the  first  letter  was  printed   in  the   Register, 
but  a  part  of  it«  which  desired  him  to  answer  the 
writer,  through  the  Register,  as  if  he,  the  correspond 
dent  lived  at  York,  in  order  to  elude  the  vigilande  of 
the  Dublin  poU^office,  was  omitted.      He  had  not 
aearebed  for  them  since.    He  had  been  loekieg  inle 
the  drawer  where  the  papers  were  thrown  as  othen 
9veie,  and  he  knew  that  he  had  never  seen  them.    And 
lie  believed  thattheoffiqe  wavvesrched,  and  tliatat  the 
time  the  letters  were  received  the  covers  were  torn 
offend  thrown  into  the  fire.     But  he  had  not  made 
any  iwcent  lenreh  for  them,  and  suppoaed  them  to  baee 
been  so  dieposed  of,  frpm  its  being  his  usual  cuslodi  l» 
dcatroy  them* 

This  the  Court  held  to  be  sufficient  probable  evf- 
denee  of  the  destreetion  ef  Uie  ooveraaad  of  the  fiml 
fetter,  so  as  to  Jet  in  parol  evifleoce  ef  their  natQ|[e.. 

{Evidence  was  then  given  by  seferel  wUnesscs»  tba* 


fl^  CJqiai  Ml  B.  £.  im  MkhatlmAi  Tepm, 

IMS.       &^  (liMft  proil«eed  wcit  io  lbs  haod'wiilang  of  tht 
wT^P^    d^efi^knf.     Tbk  ewienoe  ww  meidy  ftom  the  in< 


ipMt'iM  of  iIm  ok^ncler  of  the  bMd-wfitiog,  ••  ia 
^^^^^^^^    tb^  MQ|io#in  cM»4>f  piioviBg  •  bill  of  exobange. 

'  The  eot]tisel  jfor  the  prosecution  then  proposed  to 
1^  tbe  libel; 

I  Abam»  Park,  Lockb a&t,  aod  Rion aroson,  forlkt 
4f^mdamt,  ol^cted  lx>  leadiog  tbeUbeL  Upon  Ibe  proof 
Am9  it  no  evidence  to  go  to.  a  jury  that  theie  bas  beet 
•  pubUoatioQ  in  MidiUux  by  the  drfendamt.  For  the 
IMirpoee  of  tbe  aigument  it  most  be  adtnitt^i  that  the 
libels  were  written  in  Dublin  by  the  difntdant,  and 
they  may  probably  contain  internal  evidence  of  an  tti- 
imi  in  the  author  to  publiah  them  in  MfddlatJt,  by 
Mfiding  them  to  MrX^^bbeti;  but  that »  the  utmost 
■rbtoh  the  writtogt  themselves  establish.  They  might 
have  been  6toIe»  from  tbe  iefeudam^^  bureau  andtraos^ 
mitted  by  aome  other  person  to  London  through  the 
'Xhbim  aod  London  post-offices.  There  Is  no  evidence 
that  they  pasaed  even  thnMigh  the  post-office,  exoepi 
l9om  tbe  aupposed  post-mark  observed  by  CoMePt  on 
%hn  6ovtr,  and  there  is  no  evidence  that  the  cover  was 
«VDitteB  by  the  defendant.  CobbeU  did  not  know  bow 
the  letters  were  delivered  to  Budd,  nor  who  delivered 
them  to  him.  Nor*»hai  JBadd  been  called  to  pvove 
that  be  received  them  by  the  conveyance  of  the 
poit.  This  amounts  therefore,  at  the  nt»ost»  to 
firoof  of  intention  to  publhh  by  the  dcjendtmi  living  at 
DukHn,  but  it  is  no  actnal  publicatioDy  by  hia  agency 
lasid procurement,  in  the  coiusty  of  iltKdd/rsar.  Tbey 
cited  aud  relied  upon  the  case  of  the  Scons  BifsAeps,^ 
wb^cwt  it  wfta  first  proved  that  tbf  f  Lmi  JrefiU^op 

♦  Bargr.  State  Tfiah,  vol.  4,  p.  5*7.    ^THdl  oftk€  SeviU 
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lod  ail  ^the    Bishops  did  own  the  petition  to  be  sub-        3305. 

scribed  by    fhem  ;  which  they  owned  at  the  Council       ;; — 

liable  at  Whitehall.**  The  venue  was  laid  in  Middle-  Zrs^^ 
JieXy  aod  the  counsel  offered  this  as  evidence  to  obviate  Johnsok. 
t/ic  objection  of  the  county,  as  there  was  no  other 
proof  of  publication  in  the  county  of  Middlesex ;  but 
tiie  Court  held  it  insufficient,  and  then  Lord  Sunder- 
/ffnrf  was  called  io  to  prove  an  actual  publication,  by 
the  bishops  delivering  the  petition  to  ihe  king  at  St. 
James's ;  and  the  Court  there  held  thai  the  owning  of 
their  hand^  did  not  amount  to  ^  publication. 

The  Attorney  and  Solicitor  General,  Ers- 
KiNE,  Garrow,  Wood,  and  Abbott,  after  stating, 
that  from  the  intei-nal  evidence  of  the  letter  itself,  it 
would  appear  that  the  defendant  therein  desired  Mr. 
Cobbeit  to  publish  it  in  Middlesex^  were  slopped  by 
the  Court. 

Lord  Ellen  BOROUGH,  C.  J.  "  If  this  paper  writ- 
ing had  only  been  found  in  the  study  of  the  defendant, 
he  never  could  be  convicted  for  alibel.  There  is  nothing 
in  the  judgment  which  the  Court  is  about  to  pronounce 
on  this  poMit,  that  will  over-rule,  nor  any  thing  that 
will  tend  to  over- rule,  nor  is  any  thing  meant  to  over- 
role  the  doctrine  laid  down  in  the  case  of'  the  Seven 
Bisbopt;  but  it  is  most  extraordinary  that  it  did  not 
occur  to  any  geiitleman,nhat  there  is  no  questiuff  a« 
to  the  publication  here,  for  the  publication  is  unques- 
tiootibly  by  Mr^  Cobhett/in  the  county  of  Middlesex ; 
and  ttre  question  is,  what  in  any  other  case  would  be  in* 
disputable,  whether  Mr.  J.  Johnson, vfho  is  hound  by  any 
act  which  he  procures  to  be  done,  is,  supposing  him 
to  have  procured  it,  responsible  for  this  pnblicAtion? 
and  thtf  question  Iheii  is,  has  the  defendant  procured 
it  '<  Aud,  surely^  frequent  and  import.ait  evidence 
OYi  that  subject,  whether  the  defendant  apphed  to 
Mr.  Cohbeii  to  publish,  is  ta  be  collected  from  the  / 
P^ipers  theaiBelves,    and   now    we    are  called   upoiij 

,NO.  xxvii.  N.  s.  O 
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1805.        to  say    there  has    been   no  procurement,  before  we 
..~rr"      have  read  this  paper,  to  see  whether  there  has  beea       | 
verivx       this  procurement  or  not.     W hether  there  was  or  wm 
•  ^»"'«^"'      not  such  procurement,  is  matter  fit  to  be  left  toihe  jury. 
As  to   the   case   of  the    Seven   Bishops,   ihose  most 
reverend  and  moral  persons  were  called  upon  to  say, 
before  they   knew  that  a  prosecution  was  lo  be  com- 
inenced,  whether  the  petition  was  their  writing.    The 
honourable   feelings  of  those  virtuous   persons,  th^is 
,    called  upon,  in  the  presence  of  their  sovereign,  loown 
what  they  did,  had  a  great  effect.     Some  were  sup- 
posed to  answer,  that  they  had  committed  the  crime ; 
hut  it  was  a  species  of  confession  extorted,  and  which 
could  not  stand  before  a  court  of  justice^  constituted 
as  that  court   was ;  and   the   evidence   of  my  Lord 
Sunderland  was    called   for ;  and  then  it  was    held, 
there  was  evidence  to  go  to  the  jury,  to  say,  whether 
they  did  in  fact  deliver  h  paper  to  his  majesty,  and  so- 
licit his  majesty  to  receive  it.     Perhaps  there  wfcs  then 
evidence.     I  incline  to  think  it  was  evidence  to  go  to 
the  jury.     But  what  was  the  paper  itself?    A  libeW 
No ;  it  was  a  fair,  decent,  loyal  remonstrance  to  bis 
miyesty,  praying  that  he  would  be  graciously  pleased 
pot  to  enforce  bis  authority  in  the  exercise  of  an  im^ 
portaot.prerogative  of  the  crown,  by  comm^n^ing  his 
most  reverend  subjects  to  conform  to  liis  will,  by  read- 
ing his  royal  proclamation.     This  petition  was  indeed 
called  a  hbel  ^  but  was  that  a  libel  ?    J^to  ;  but  where 
is  the  anaUgy  between  that  case  and  this  i    Here  is  a 
paper,  which  every   body  admits  to  be  a  libel,  pub- 
lished in  the  county  of  Middlesex  ;  and  if  t\\e  tbiog  be 
a  Ubel>  as  undoubtedly  it  is,  the  only  questioft  is,  wbe- 
liver  the  defendant  procured  it  to  be  published  in  the 
county  of  Middlesex.   I  will  ^otobser^reon  the  columu- 
9icafion  which  took  place,  by  letter,  previously  inquir- 
ing} how  the  future  correspoudence  should  be  din^ctcd, 
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andereii  how  he  should  tubscribe  bis  own.  I  think  there       i805. 
inaj  be,  as  iheJitorney  General  hM  stated,  (and  he  would    _. 
not  be  misleading  the  court,  in  stating,  that  somethiog        ve  ^m 
is  in  the  libel  which  is  uotto  be  found  in  it),  internal     •'<'**'»»"«'• 
evidence  of  the  thing  now  in  question,  which  would  be 
manffesled  by  the  rending  of  it  ;  so   that  if  we  were  to 
refuse  putting  it  to  the  jury,  we  should  be  defipatingthe 
ends  of  public  justice.    The  question   is,  whether  Mr. 
Cobbcil  published  this  libel  by  the  procurement  of  the 
defendant  ?      If  he  did,  the  offence  is  establislied  ;  for  by 
the  law  of  the  land,  the  publication  is  as  much  the  act 
t)f  the  person  who  procures  it   to  be  done,  as  it  is  the 
act  of  him  who  does  it.     God  forbid  we  should  violate 
any  of  the  principles  of  the  case  of  the  Seven  Bishops^^ 
or  any  other  on  whi«h  the  rights  and  liberties   of  the 
sob/ectsof  this  country  so  much  depend  !     We  are  not 
TiolatiDg  any  principle  whatever  of  law  and  justice,  or 
the  practice  of  courts  of  justice  :  we  are  proceeding  in 
the  fair  open  path  of  our  public  duty,  in  receiving,  and 
therefore  we  ought  to  receive,  this  evidence,  and  lay  it 
1)eferethcjury  foptheir  consideration."  . 

Grose^  J.  ^'I  am  of  the  sanie  opinion." 

• 

Lawebnce,  J.  '^  I  am   also  of  the  same  opinion. 
Tbecase  of  the  Seven  Bishops  has  no  analogy  to  thia.  / 

Tbey  were  prosecuted  for  a  petition  which  was  present- 
ad  to  the  kiDgt  which  petition  it  was  thought  fit  in 
those  days  to  call  a  libel.  It  was  framed  in  Lambeth  ^ 
Palace,  and  delivered  to  the  king ;  but  where  delivered  to 
the  king  did  not  appear  ;  and  in  order  to  fix  a  delivery 
to  the  king  in  the  county  of  MiddU&cii  inferences  were 
alteiBfted  to  .be  drawn  from  confessions.  But  hand- 
writing  in  the  county  of  Surrey  was  all  that  was  prQVcd, 
or  ratbor  it  was  admitted  by  soine  of  the  Bishops.  Now 
ii  would  be  extraordjoary  that  a  handrwriling  admitted 
tnacoaitiycould  betaken  as  proof  of  publication  in  th«; 
county  ;  and  that  was  all  the  proot'iu  that  case,  c^ccept 
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1805:        tbat  of  one  of  the  bishops  having  the  petition  in  bisbadd 
ThcKxKc     ^^^^  he  fsked  an  audience  of  the  king  in  council,  in  the 
versus       county  of  Midd/escx  ;  which  confession  Was  charged  to 
"*  ^  *  *     be  a  publication  in  the  county  of  Middlesex,  of  which 
.  there  w^is  not  one  tittle  of  proof.   Tlmtcase,  therefore]^ 
has  no  analogy  to  this.  Here  is  proof  of  a  publication  in 
the  county  of  Midd/estx,  proof  of  the  paper  having  come, 
to  the  hands  of  Mr,Cohbctt,  in  the  county  of  Middlesex; 
and  the  question  is,  whether  or  not  this  defendant  sent 
it  to  Mr.  Cobbett.     AJr.  Cobbttt  having  received  pre- 
vious letters,  inquiring  wliether  or  not  it  would  be 
agreeable  to  him  to  have  communication  of  this  sort, 
and  there  having  been  an  advertisement  in  his  Register, 
that  it  would  be  50,  Mr.  Cobbett  receives,  in  the  band- 
writing  (as  it  stands  at  present)  of  the  defendant,  Mr. 
Justice  Johnson,  these  niaoyscripU,      Whether  the 
paper  so  received  be  or  be  not  of  tiic  hand-writing  of 
the  defendant,    whether  or  not  it  was  sent  by  the  de- 
fendanty  or  by  anoiher  person,  are  questions  surely  for 
thejury  to  exercise  their  judgment  upon.    The  paper 
must,  therefore,  be  read.     How  th^y  will  exercise  that 
judgment  is  another  matter. 

Le  Blanc,  J.  "  I  am  of  the  same  opinion.  Pre- 
vious communication  in  the  county  of  Middlesex, 
from  whom  is  not  now  the  question,  is  proved  to  have 
taken  place  with  the  witness  Cobbett,  desiring  lo  know 
whether  letters  respecting  the  public  affairs  of  Ireland 
would  be  acceptable  to  him,  and  ifso,  where  they  should 
be  sent  to.  In  answer  to  whirh  a  public  communication 
is  made  where  they  are  to  be  sent  to,  which  is  foliow- 
€d  by  the  reception  of  the  letters  now  before  us.  I 
do  not  speak  of  the  direction  ;  tlie  letter  itself  stands 
•t  present  proved  to  be  in  tlie  hand  writingof  the  c2e- 
fendant.  It  is  objected  that  there  is  no  proof  that  thes^ 
letters  came  by  the  post,  or  by  what  means  they  caine; 
whether  they  came  by  the  post,,  or  by  a  private  hand, 
elands  at  present,  subject  to  answer  and  obserration. 
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peThafis  not  very  doubtfal,  bat  they  appear  to  be,  npoo        1S05. 

the  evidence  at  present  before  us,  of  the  hand*writing 

of  the  dcfrndamt ;  and«  supposing  them  to  be  so,  it  is 

to  be  collected  by  the  jury >  and  by  them  determined^ 

whether  irith  intention  to  be  published  or  not  i  They 

are  delivered  in  the  county  of  Middlesex  to  Mr.  Cobbett. 

I  cannot  entertain  a  doubt,  thai  this  is  evidence  to  be 

seat  to  a  jury ;   what  conclusion  they  will  draw   b 

another  question.    In  the  case  of  the  Seven   Bishops^ 

the  publication  was  not  proved ;  the  fact  was  admitted 

by  some  of  them,  that  they  were  the  authors  of  the 

petition  to  the  king,  but  proof  of  the  publication  was 

wanting." 

The  coQDsel  for  the  crown  then  gave  further  pro^ 
bablc  evidence^  byre-examining  Mr,  Cobbett,  of  the 
probab/e  destruction  of  the  first  letter  and  the  covers. 
The  libel  was  then  read.  Evidence  was  given  on  the 
fart  of  the  defendant  to  shew  that  the  haqd-wriling 
was  not  his,  and  not  like  bis  ;  and  the  verdict  was 

Guiltt/ 


Smith  against  Paull. — Xov.  C6. 
Afier prgceedingM  being  delmfcd  a  year^a  term's  notice  ofexe-     j»facti«e. 
cntitte  a  vnH  of  inquiry  is  sufficient ;  tcithout  giving  a  ttrnCs  Ttrm's  Noiic* 
.        ^.  I.    \.  J         J  .r  ^.        #.  of  Proceeding;, 

solice  of  intending  to  procefdj  ana  then  a  notice  of  execut- 

ting  the  writ*  It  is  therefore  not  necessary  to  give  a  term*s 
notice  of  intending  to  proceed^  but  a  term's  notice  of  the 
next  proceeding. 

A  RULE  being  obtained  to  shew  cause  why  the  execu 
tion  and  proceedings  thereon  sliould  not  be  set  aside 
ibr  irregularity,  in  having  executed  a  writ  of  inquiry 
after  a  yearns  delay  in  the  proceedings,  without  givirior 
ft  term's  notice  of  intending  .to  proceed  ; 
HuLiO€K  shewed  cause.      He  cited  Barnes,  29  N 
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hnA  said  that  it  had  been  held  that  notice  of  trial  given 
between  the  essoign  day  and  the  first  day  of  the  tcnn 
for  trial  after  the  term,  was  j^ood.  Here  the  notice 
vas  given  on  the  11th  day  of  May,  1805,  for  exccttt- 
ingthe  inquiry  on  the  Stii  day  of  Jnfy  1805;  atenn 
elapsed  between  the  interval,  and  he  contended  thai 
a  term's  no'tice  of  any  step  to  be  taken  in  the  cause 
was  sufficient ;  and  that  it  was  never  necessary  to  give 
•  a  term's  notice  of  the  intention  to  take  any  step  in  the 
proceedings.  The  general  question  in  all  the  cases 
was  only,  whether  a  full  term  had  elapsed  or  not,  be- 
tween the  notice  and  the  proceedings. 

On  the  other  side,  it  was  contended,  that  there  should 
have  been  a  term^s  notice  of  intending  to  proceed,  and 
then  the />//i/;if//f  should  have  given  the  usual  notice  of 
eK^cuting  the  inquiry. 

Lord  Ej.tKNBOKOUGH,  C.  J.  "  There  is  no  case 
that  there  should  be  a  term's  notice  of  intention  of  pro- 
ceeding. If  you  were  to  give  a  term's  notice  of  giv- 1 
ing  notice  of  inquiry  or  of  trial,  you  might  be  out 
of  time  to  give  notice  of  trial  after  Trinity  term,  and 
so  lose  the  whole  vacation. 

Rule   DisniAncED  on   this  grouud, 
but  afterwards  granted  upon  term*. 

lnf«norCoortfc       Tlie  KiNC    tfMlW   the   BAILIFFS  of  IPSWICH.— 
Lords'  AcU  * 

Priioiicrt.  Nov.  !J<5. 

T%e  Lords*  acts  oppiy  to  inferior  courts^  but  debtors  in  est' 

cution  on  processes  issuing  therefrom^  musi  oppiifto  be 

discharged^  within  the  next  term  after  being  eharged  in 

execHiion^  calculaied  by  the  terms  in  the  snperior  sowr^^ 

as  known  in  the  calendar. 

"000 LEY  obtained  a  rde  to  sliew  came  wfay  a  man* 
ihmut  should  not  issu^,  directed  to  the  bMhff^  ^' 
the  town  and  borough  of  Tpswtck,  reqmriDg  them  t( 
make  a  roiej  or  order^  to  cause-  Sabert  dtnoU,  a  pri 
jBoner  in  execution  in  their  gaol^  to  be  brought  op  befori 
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them  at  a  court  of  Small  Pitas  for  the  said  town  antf       ^no^. 
boTODgb,  and  to  grant  to  him  the  benefit  of  the  several      — — * 
acts  of  parKament  made  for  the  relief  of  debtors  with  .      „^^, 
respect  to  the  imprisonment  of  Iheir  persons.    The  The  .BAHttts 
de/ejidttttt,  Arnold,  being  in  custody   for    )8L  ^s.  £d. 
gavehotice  the  2 1  sr  of  Septtmber,  1805,  of  bfs  inten- 
sion, after  fbarteen  days,  to   petition  the  conrt  to  be 
holden  on  the  7tb  of      ■    ■■  ,  to  grant  him  the  ^eoffit 
of  the  act  32  Geo.  IT.   c.  28  ;    «6  Geo.  III.  c.  44  ;  S» 
Geo.  in.  c.  5  ;  and  37  Ceo.  III.  with  the  asual  affi^ 
davits  and  schedule.     At  a  court  held  the  lti\  of  Ocio* 
ber,    1805,  the    appUcalion    was  accordingly    madcj 
and   the    court  was   prayed   to   grant  a  rule  for  th^ 
fUaindfftfi  shew  cause  why  he  should  not  be  discharged* 
By  tiie gaoler's  certificate,  it  appeared  that  the  p/isoncc 
was  charged  in  execution  upon  a  ca.  sa.  out  of  the  said 
court,  returnable  the  Slh  of  ^prz/,  1805-  The  prisoner, 
by  affidavit,  alleged  before  the  said  court  that  he  had 
not  applied  before,  because  he  had  been  informed  that 
no  prisoner  in  the  siiid  borough  gaol  could  be  entitled  t^ 
the  benefit  of  the  said  acts.   The  said  court,  upon  bear-' 
ing  llie  attornies,  were  of  opinion  that  she  sututes  ap* 
plied  only  to  the  superior  courts,   and  refused  the  ck- 
fcndani  the  benefit  of  the  acts.     It  appeared  that  the 
S2ud  court  is  not  at  all  governed  in  its  practice  by  any 
reference  to  the  terms  by  which  the  process  of  the  sa<* 
perior  courts  is  regulated,  and  the  court-days  arc  every 
other  Monday,  and  processes  are  luade  returnable  oa 
those  days. 

Aldrksoit  shewed  cause,  and  contended  that  the 
acts  did  not  apply  to  the  case  of  k  prisoner  in  arr  infe- 
rior court,  and  that  if  they  did  the  prisoner  was  not  en- 
titled to  his  discharge,  having  delayed  to  apply  to  the 
court  beyond  the  first  term  after  being  dunged  in  cx« 
(cation. 

Wll^apN  and  Fooi'lT/  contri,  contended  that  th« 
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It0t5  ^ords  of  the  acts  applied  generally  to  all  prisoners  id 
all  courts,  aad  that  the  defendant  Arnold  was  wilh'm 
the  clause,  which  allows  the  debtor  to  be  brought  up 
Iht  BAiLirrt  at  any  time  after,  upon  shewing  to  the  court  that  bis 

rtwicn.  jjggigg^  arose  from  ignorance  or  mistake.*  They  con- 
tended also  that  the  limitation,  as  to  the  next  term^ 
could  not  apply  to  a  court  where  there  were  no  terms.f  % 

Jaord  Ellknborough,  C.  J.    "  If  the  prisoner  ap- 
pears by  the  acts  to  be  otherwise  entitled  to  his  dis- 
charge, it  is  too  much  to  say  that  by  the  use  of  the 
word  term  he  is  deprived  of  it.    The  statute  of  the  2 
^  Gto,  II.  c.  2,2,  8.  8,  is  without  a  limitation  ;  and  the  3 

Geo.  III.  c.  27,  relates  especially  to  the  courts  at  West- 
minster Hall  and  the  assizes.  The  8  Geo.  II.  c.  27^ 
introduces  for  the  first  time  the  mention  of  the  word 
term.  This  is  an  extiaordinary  limitation  of  time,  and 
a  very  strange  term  used  with  respect  to  inferior  courts 
and  their  process  ;  'but,  unlcas  there  is  some  absolute 
inconsistency,  the  limitation  of  the  statute  must  be 
observed.  Construing,  however,  all  the  acts  together, 
we  are  willing  to  do  what  is  most  beneficial  to  the  sub- 
ject,and  though  I  doubted  at  first  as  to  Uie  inferior  court 

♦33  Geo.  m.  c.  i,  s.  5. 

*  «+  The  material  words  of  the  st^t.  82  Geo.  II.  c  251,  upon 
which  tlie  qMeslion  principnlly  arose,wcrc  as  follows,  •*  If  any 
person  shall  be  charged  in  execution  for  any  sum  not  exceed- 
ing, &c.  and  shall  be  minded  to  deliver  up,  he,  it  shall  be 
tswful  for  any  such  prisoner,  before  the  end  of  thejint  term, 
next  after  he  shall  be  charged  in  execution^  to  petition  any 
caurt  of  law  from  whence  tlie  process  issued,  upon  which  h« 
was  so  taken  and  charged  in  execution,  &c/'  "  And  if  such 
Court  bhall  thereupon  be  satisfied  of  the  rcgularily  ofevery  such 
notice,  such  petition  shall  be  received  ;  and  such  court  shall 
liicrcupon,  by  order  or  rule  (f  the  same  covrt^  cause  the  pri- 
soner so  petirionlng',  to  be  brought  into  the  same  court. 
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brining  the  prisoner  up, '  by  order  or  rule  of  court ;'       iW5. 
yet  it  may  do  what  is  equiTalent.     It  is  iadeed  li-     TheKiw© 
miked  to  the  term  after  the  being  charged  in  execution ;       «^<«* 
bat  as  there  is  a  discretionary  power  of  enlarging  that  of  inwio.a. 
time,  upon  particolar  circumstances,  vested  in  the  court 
out  of  irbich  the  process  issues,  there  is  no  impropriety 
in  gmotiiig  a  mandamuM  to  bring  the  prisoner  up  before 
the  iaferior  court,  for  his  case  to  be  there  examined  and 
heaid." 

Grose,  J.  was  of  the  same  opinion. 

Li^WRENC£,  J.  "  The  8  Geo.  11.  c.  2«,  gives  a 
general  power  to  discharge,  upon  application  to  the 
courts  out  of  which  the  process  issued.  And  by  tb^ 
8  of  Geo.  li.  c.  tS,  the  application  is  conBned  to  the 
next  term.  It  is  impossible  that  the  word  term  could 
apply  to  the  practice  of  the  inferior  courts,  but  it  is  still 
«  known  a  period  of  the  year  a^  if  it  were  said  '  within 
three  months,'  and  it  is  clearly,  therefore,  only  a  deno-^ 
mioation  of  the  period  in  which  the  party  must  be 
brought  up. 

The  role  was  therefore  made  absolute  for  a  writ  di- 
rected to  them  to  have  the  prisoner  brought  before 
the  said  bailiffs,  and  to  inquire  into  the  cause  of  hip 
delay,  and  grant  relief  if  the  prisoner  should  appear 
to  them  duly  entitled. 

The  King  against  the  Commissioners  of  Sewers 
for  the  County  of  Somerset. — Nov.  25. 

ThecQmmi$sio0er8  of  sewers^  under  9tai.  S3  Uen.  VIIL  c.  5y 
nutip-fiieni  the  landi  of  levels^  Sj^c,  to  be  bended  2>j^  Sewers.  Jaris. 
Ko-wuUi^  ^'c.  by  juries  summoned  upon  a  precept  directed  .eJumtnt.  JwV- 
tQ  the  sheriff  and  bjf  him  summoned  from  the  botfy  of  the 
countjf.  And  where  such  a  jury  uas  by  custom  summoned 
bji  a  precept  to  the  sheriffs  who  issued  a  precept  to  the 
derk  to  the  commissioners^  to.  summon  the  forenutn  of 
e  stending  jury^  eummoned  by  the  sheriff  at  the  commence* 
^ent  of  every  new  commission^  and  alt  of  whom  acted  for 
NO.  xxvn.   K.  1.  P 
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Ufcy  or  until  removed  for  good  cause^  ailhin  a  certain  dih 
tricij  called  a  piew,  and  resided  there j  and  were  UdbU  t9 
berated  iliercj  and  such  ajar  1/ icai  summoned  ie  inquire 
of  lands  to  receive  benejlt  by  a  sea^xsall  there  erected  ;sudt 
jurjf  being  interested^  and  being  also  tcithoutjurisdidumj 
their  presentment  was  held  absolutely  void.  The  jury 
presenting  must  also  be  sworn  in  court^  and  present  upon 
the  testimony  of  witnesses ;  and  where  such  standing jurS' 
men  were  only  sworn  upon  entering  on  their  i^fieesy  vt 
appointing  a  newforeman^  it  was  held  bad,  Neither  u 
the  want  of  jurisdiction  waved  by  traversing  their  present* 
ment.  The  traversing  jury  must  also  be  of  the  hod^  of 
the  county.  But  standing  juries  may  be  allowable  to  assist 
the  view  of  the  commissioners. 

THIS  was  a  rule  to  shew  cause  why  the  several  pro- 
_  ceedings  of  the  commissioners  returned  into  tins 

The  Kino     couTt  uDon  a  cf  r/iordri  should  Dot  be  Quashed.*    I> 
the  CoMMit-  Easter  term,  43  Gto.  IIL  a  writ  of  maodaaiaf  isiuea 
St^^n!tot   ^°  '^^  commissioners,  to  make  a  rate  on  all  persons  who 
Soiffttt8i.T.    had  lands,   &c.   within  the  Level  of    Huutspill,  and 
which  might  have  any  disadvantage  by  the  sea  there, 
for  want  of  a  sufficient  repair  of  a  sufficient  sca-waiU 
or  who  had  any  benefit  from  preveiiting  inundation, 
for  repaying,  to  the  Milrquis  of  /Jiic/mw^Ajiii  and  others, 
money  expended  and  paid  to  K  Symes,  coUcclor,  be- 
jonfd  their  pro{M>rUons«  under  a  decree  of  the  saU 
commissioners  of  the  29th  otJune,  1799,     In  Hi^^^}l 
term,  1B04,  an  attkchment  was  granted  for  not  mailing 
such  rate,  but  not  enforced.     By  precept  from  the 
commissioners,  the  sheriff  was  commanded  to  summon 
the  foreman  of  the  several  juries  of  HuntspiU,  &c.  an^ 
such  foreman  was  summoned  accordingly,  by  virtue  of  s 
precept  from  the  sheriff  to  the  clerk  of  the  commission- 
ers to  issue  warrants  in  the  sheriff's  name.  A  court  of  sew- 
ers was  held  the  28th  of  May,  1804,  and  a  standing  jury 

.    *  The  proceedings  were  very  volumiuous,  consiiling  of  81 
brief  sheets. 
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fbr  the  parish  of  HuntMpill  appeared. '  WbereopM  i9os, 
Ihe  cbainnao  charged  tbetn  to  return  the  persons  and  xbeKma 
landsj  in  their  parish,  of  the  said  level,  receiving  bene*  ver^iu 
fit  or  avoiding  damage  from  the  sea-wall ;  to  do  tiiis  with  ^^^"'.rf 
the  assistance  of  one  Chilc^tt^  who  had  been  appointed  Sswt^t  for 
surveyor  by  the  above  decree  ;  to  hear  evidence  as  to 
each  person's  property,  and  present  a  list  accordingly^ 
withoat  regard  to  the  necessity  of  the  wall  or  the  sum' 
to  be  raised,  .but  only,  to  return  all  persons  and  lands 
that  had  btaefit  or  avoided  damage.  And  the  court 
was  adjourned  to  the  9th  of  June,  at  Bridgwater ;  and 
after  a  similar  charge,  Chilcott  being  sworn,  gave  in  a 
list  of  the  persons  liable,  which  be  bad  previously  made 
out^.and  this  was  implicitly  adopted  by  the  jury,  who 
andexed  it  to  their  presentment.  In  another  case  of 
ihe  Parr/el^  jury,  the  presentment  was  delivered  ready, 
signed  before  Chilcotfs  evidence  was  closed.  UpOn 
.which  the  chairman  informed  tbem  that  they  were 
finding  contrary  to  evidtoce,  but  the  jury  persisted^ 
and  the  court  was  adjourned  to  the  31st  day  ofAu* 
gt0^,  when  the  example  of  the  Pa v&/^  jury  wasfoU 
lowed  by  that  of  a  jury  -for  the  parish  of  Purkan. 
Whereupon  one  Jeffrey,  one  of  the  persons  who 
claimed  to  be  repaid,  traversed  the  presentments; 
which  came  on  to  be  tried  afterwards  before  juries 
summoned  froin  the  body  of  the  county.  Evidenee 
was  thereupon  heard  on  both  sides,  and  Without  the 
chairman  summing,  up,,  the  presentment  for  PawUU 
was  affirmed ;  and  nearly  the  same  jury  being  sworn 
upon  the  traverse  for  Puriton, '  the  same  prooeed* 
ings  were  had.  A  |Mrecept  was  then  demanded  and 
obtained,  for  a  jury  oat  of  the  body  of  the  covoty 
to  make  presentments,  in  order  to  make  a  rate;  and  at 
a  court  of  sewers  at  Bridgwater,  fiOth  October,  1805, 
when  the  same  was  to  be  made,  the  said  jury  was  dis- 
missed, the  court  saying,  they  were  advised  that  thej 
had  no  right  to  employ  tbem  to  make    a    return  of 
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1805.  k&ds  ia  the  level ;  and  the  slandiag  juries  for  the 
leverttl  parishes  were  ordered  to  be  summoned.  Al  a 
court  the  3d  of  Noven^r,  the  chairman  told  the  jury 


Mo»tii"of'  ^  "^■'^^  ^'^  presentment  according  to  their  own  and 
StifBstfM    the  best  information  they  could  collect,  and  a  pre* 
**^*"**"^'    leDtment  was  delivered  for  Chilton  parish,  prcvioualy 
prepared  and  signed^  and  the  commissioners,  saying 
ihey  could  not  compel  jurors  to  hear  evidence,  they 
(the jurors)  refused  to  hear  any.    Other  juries  also  re« 
fused  to  hear  evidence.    The  presentSDeot  for  Siep-* 
wiek,  one  of  the  parishes  In'  which  the  lands  lay,  was 
drawn  op  and  presented  in  the  hand  •writing  of  one 
Parpms,  a  commissioner,  against  whom  the  attach^' 
ment  was  directed ;    and  each  of   the  juries   were 
Several] J  attended  and  assisted  by  an  attorney.  Ob- 
jections were  taken  to  the  presentments  not  defmiag 
the  lands  or    limits  of  the  dts&iet  sufficiently. .  Ed* 
ward    Symm,  an  attorney    for  some  of  the  jniies, 
after   objections  wete  taken,  and  it  had  been  leoom* 
mended  by  some  of  the  commissioners    that  some 
of  the  jurors  should  alter  some  of  these  preaeotmeats 
fai  the  particulars  above-mentioned,  refitsed  to  doilt 
and  said  that  they  were  settled  by  counsel.    On  thK 
dSdof  November,  1804,  sixty  traverses  of  the  present 
ment  fat  Hmnt^Uwere  entered  by  S^es  and  others) 
ks  aCtornies,  without  producing  any  authority  in  writ* 
tog  firbm  the  owners  of  lands  for  whom  they  appeared, 
altliotigh  they  were  requested  so  to  do,  and  although 
objection  w&s  takes  as  to  the  length  of  time  elapsed. 
It  was  suggested  also,  that  ttaversea  were  entf  red  on 
the  behalf  of  Some  of  the  jurors  tbemstlves  who  had 
siescd  the  prte^entment,  namely,  for  fVay,  Havkm, 
and  Board,  of  HuutspilL  '  An  advertisement  was  pub- 
lished in  the  Bath  Chronicle^  in  Jugu$t,  to  summon  a 
meeting  of  all  the  landholders,  for  the  purpose  of  op- 
posing the.  rate,  and  the  affidavits  suggested  that  com- 
binations were  formed  'and  subscriptions  were  entered 
into  for  that  purpose^  by  a  large  body  of  persons  so  in- 
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terested,  aod  that  on  the^th  ofJugt^stj  1804^  and  at       leos, 
other  limes,  meeliDgs  were  attended'  by  several  of  the    «.T" 
commissioners  whp  bad  not  acted,  but  who  were  ap-       t»«r«i 
prised  of  the  maodamas.    They  were  also  attended  by  ^t^oK^^Eari? 
some  of  the  standing  jurors,  namely^  Moort,  of  Mark,   Skwebs  for 
and  Card,  of  Btipiham,  who  joined  in  the  presentment    '®**^*^ 
of  ihe  dlh  of  November.    Ttiis   fact  was  not  denied. 
The  expence  of  such  opposiiion  to  the  rate  was  agreed 
to  be  paid  but  of  the  poor  rates,  and  written  agree* 
meots  were  signed  at  a  meeting  held  in  July,  1800,  to 
oppose  all  the  proceediugs  of  the  commissioners  of 
sewers  for  enforcing  the  rate,  which  agreements  were 
signed  by  several  of  the  jurors  who  joined  in  the  pre- 
sentments for  the  several  parishes.    A  further  agree- 
ment was  signed  on  the  Sd  of  September,  1804,  by  se- 
vecaloftfae  same  jurors,  to  defray  the  expeiices  in- 
curred bjr  Payne  and  others,  solicitors.     The  evidence 
gisenhj  C&ilcott,  on  the  traverses  to  the  Pazi^/r// ju- 
ry's presentment,  proved  that  the  lands  were  very      ^ 
ejcteusive,  and  likely  to  receive  great  damage  by  the 
eqaittoctial  tides,  and  that  a  iield  of  one  of  the  jurors 
on  that  presentment  was  liable^  to  be  very  much  in- 
jured. 

In  support  of  the  presentments,  it  appeared,  from  the 
affidavit  of  the  clerk  to  the  commissioners,  that  the 
practice  hjas  been  immemohally,  thal,when  a  new  com- 
mission issues,  the  ^commissioners  issue  their  precept  to  . 
(be  sheriff  to  summon  juries,  which  are  summoned  by 
ibe  sheriff  accordingly,  and  a  foreman  is  chosen  by  the 
cominissioners,  on  appearing  at  the  next  court  of  sewers. 
That  they  are  composed  of  persons  reuding  in  the 
neighbourhood* of  their  respective  views^  as  being  most 
competent  to  the  office  $  and  are  sworn  "  diligently  to 
inquire  and  present  all  defaults^  impediments,  and 
annoyances^  of,  or  by  water  found  within  their  view. 
And  also  all  such  other  matters  apd  things  which  they, 
as  jnrya^en  of  such  juries,  ought  to  present  aa  long 
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^*^^-        as  they  contiriue  in  that  office,  wilhoul  any  conceaU 
The  KiNd     ment."    That  the  juries  consist  of  various  numbers, 
tbeCosrlin-   according  to  the  extent  of   their   views,  and  are  in 
•ioirifcsof    many  instances  not  confined  to  one  pariih.    That  the 
^ojiMitT.     ^*^^^   of  each  jury  is  well  known.     That  they  are  al- 
ways  composed  of  persons  living  within  the  parishes 
pr  districts  where  the  lands  in  view  lie,  and  conlinoe  in 
office  until  death;  or  untiF discharged  by  thecommis- 
feioners  for  infirmity,  or  some  other  good  cause,  when* 
jjew   juryman  is  cho^^en   and  sworn  in.    That  being 
once  chosen,   it  is   never  usual   to  reswear  the  jurj- 
inen  excepting  when  a  foreman  is  -chosen.    That  the 
same  practice  was  pursued,  except  that  the  said  Hunt- 
zpill,  rUh  and  other  juries,  were  resworn,  but  in  other 
respects  the  juries  followed  the   same  rules  as  had 
heretofore  been  pursued  respecting  the  returning  of 
presentment.s.    When  the  matter  of  any  presentment 
hath  been  disputed,  it  has  been   usual  for  the  person 
disputing  the  same  to  traverse  the  presentment,  which 
traverse  being  entered,  the  commissioners  of  sewers 
issued  their  precept  to   th^  sheriff  of  the  county,  re- 
quiring  him  to  summon  a  jury  to  try  such  traverse, 
and  it  was  accordingly  summoned  from  some-olhct 
pait  of  the  county,  avoiding  to  sgmition  parties  iote* 
restefi  in  the  matter  in  dispute.    That  such  proceed- 
ings wej:.e  fpllowed  on  the  tria}  of  the  traverse  of  tlic 
preseiitments  for   Pqwleft  and  Jf^uriion,   and  no  in- 
f  tance  wa>  ever  known  of  trying  a  presentaient  before 
^  court  of  sewers  otherwise, 

.  Several  jurors  filed  affidavits  ilenying  combination, 
setting  out  their  respective  vipws,and  stating  th^t  they 
never  knew  jorocs  present  any  thi.qg  out  of  theif 
yiews ;  and  that  Milh,  an  eminent  engineer,  was  em^ 
ployed  to  view  the  Level  of  Huntxpill,  whicK  con- 
tained 4000  acres,  and  he  declared,  that  the  lands  in 
ti\e  HutUspili  view  could  not  be  affected  by  any  inun- 
dations of  the  sea,  fur  want  of  a  sea-walj^  for  Hunh: 
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j^llyXkox  could  receive  benefit  by  the  erection  thereof,        -^^^^^ 
and  that  the  presentment  was   founded  upon   such    ^ — z — 
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opinion  and  the  jurors  own  knowledge.  x>enut 

The  commissioners  submitted  to  the  direction  of  »*»«CoMaiit- 
the  court,  ajid  stated,  that  the  jury  being  summoued  .St.wEiis  for 
from  the  body  of  the  county,  the  under-sheriff  re- 
turoed  a  list  of  the  jurors;  but  it  appearingto  them,  that 
it  was  expected  that  the  said  jurors  would  be  required 
to  view  all  the  lands  in  the  Level  of  Huntspill,  and  to 
assess  socb  as  w^re  liable  to  the  expence  of  repairing  the 
.sea-wall,  and  they  having  been  advised  that  no  prece- 
dent Viad  occurred  where  such  jury  had  been  impau- 
Tielledand  sworn  for  such  purpose,  and  that  they  had  no 
power  to  compel  them  to  accasjurors  for  that  purpose, 
they  dismissed  the  jurors  accordingly.  They  further 
said^  that  the  interference  ofSf/mt's  and  others,  as  solici- 
tors, in  preparing  the  presentments,  and  the  adver- 
tisement, and  the  meetings  and  agreements,  were  un- 
known to  them,  and  that  since  the  mandamus  they 
were  desirous  of  obeying  it. 

To  these  proceedings  the  following  objections  were 
taken,  viz.  that  the  jurors  were  holders  of  messuages, 
lands,  &c.  within,  and  inhabitants  of  the  parishes 
and  places  for  which  they  served,  and  were  therefore 
interested.  £dly.  That  the  juries  were  the  ordinary 
standing  and  viewing  juries  ;  whereas,  a  jury  ought 
to  have  been  by  order  of  the  commissioners  summoned 
by  the  sheriff  of  the  county,  for  the  special  purpose  cA' 
presenting  persons  liable  to  contribute  to  the  burthen  in 
qaestion,  Sdly ,  Some  of  the  presentments  state,  that 
no  person  hoUs  any  lands,  8cc.  within  ilu  view  of  the 
juron,  in  the  parish  of,  8cc.  which  would  have  hurt, 
or  recetve  benefit,  8cc.  4tbly,  That  the  j urors,  in  som9 
of  the  presentments,  describe  themselves  to  be  juroics 
for -one  parish  or  place,  and.  yet  they  present  for  other 
places  also.  The  two  first  objections  affected  all  the 
pieaentmesils;'  the  two  latter  applied  only  to  if^ertaia 
BamberDfth^m. 
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1805.  T*^PP  appeared  for  the  commissioners,  and  admitted 

that  the  proceedings  were  entirely  by  mistake,  and  said 

MTstu       that  they  ought  to    have    proceeded,  as  it  is  said 
liiaCoiiMn.   jjj   c«//w  on    Sewers,    lOS,  106,    108,   upon   view; 
StwEBi  for    by  survey  themselves,  and  by  sarveyorsi  properly  ap- 
pointed, and  by  presentment  of  the  juried  from  th^ 
body  of  the  county  upon  the  neglect  of  the  surveyors. 
There  was  some  expectation  that  the  matter  might 
be  compromised  by  submitting  the  whole  to  the  arbitra- 
tion of  Mr«  Tripp.    But  this  not  being  effected, 

Pell,  PeakEi  and  A*  Moore,  shewed  cause,  rely- 
ing upon  the  Pawlett  and  Furiton  presentments.  The 
practice  appeared  to  be,  to  make  presentments  for  cer- 
tain limits  well  known  to  the  standing  juries.  The 
practice  of  courts  of  sewers  is  acknowledged  and 
adopted  by  the  statute  23  Henry  VIII,  c.  5,  and  such 
presentments  are  not  conclusive,  but  may  be  traversed. 
From  their  local  knowledge  these  standing  juries  are 
very  well  fitted  for  such  inquiry.  In  Styles,  185,  IQli 
192,  the  want  of  Hundredors,  upon  the  jury,  was  ob- 
jected to  as  shewing  that  they  had  not  sufficient  au- 
thority. The  objections  to  the  presenting  juries  are 
now  waved  by  the  lapse  of  time,  for  objection  ouglit 
to  have  been  taken  to  them  before  the  traverses  were 
had  ;  but  by  traversing  their  presentments,  the  par- 
lies admitted  them  to  be  good  in  form.  They  cited 
Callis,  ed.  iGSl,  p.  110;  Moor,  8S5,  pi.  113;  and 
Finer,  Sewers,  418,  pi.  1. 

The  Solicitor  Gbkeral,  UuRRQUGB^aodNAW^ 
'BOLT,tonira,  were  stopped  by  the  court. 

The  Court  censured  the  conduct  of  the  jurors,  ss 
being  very  unlike  judicial  proceedings^ bttt  was  desiroiis 
of  deciding  only  upon  the  legal  andibrdial  objectiooii 
The  standing  juries  might,  for  many  purposes  of  assist* 
ing  in  the  view  of  the  commissioners,  be  itiioh|ectioa* 
lible,  biK  ivot.  for  making  presentments,  tseiiig  tfaem^ 
selves  interested  in  the  matter.     Here  the:  juries  wci* 


•'    .    '   -    ^  ♦': 

Jn  the  Fariy^Sixth  Year  of  George  IIL  1 1 S 

.Boisommoned  by  the  sheriff^  but  only  the  foreman  of     -  taoji: 
the  jury ;  and  in  the  case  in  Sti^Us,  there  was  no  doubt    mJ^JT" 
bat  the  jury  was  to  be  summbned  by  the  sheriff.   This       vrrna 
wasadefect  of  jurisdiction  which  could  not  bewav^d  *]**o^^JJ,"J^ 
or  cored  by  consent.     When  a  jury  of  the  county  was    s«w«m  tot 
SDmmoned  and  had  appeared »    they  should  not  have     ^''**'"* 
been  dismissed,  but  upon  being  sworn,  should  have 
tried  the  traverses  or  presentments  upon  evidence,  and 
not  by  the  informauon  of  MUU,  the  engineer,  in  the 
pouotxy,  who  was  not  ||ponhis  oath, 

Rule  absolvts  for  quashing  the  prooeediogs.* 

Lake  againsi  Smith. — l6th  Nov. 

Wiere  there  ie  a  count  cm  each  oftevttal  notes  of  a  bmker,  pog^  Vmci\tm» 

Me  to  hearer^  the  court  will  not  itrikt  them  out  ae  sttper-  Pleadkg^  S^ 

parate  coantl 
Jtuam^  mid  put  the  plaintiff /o  the  ineonveuience  of  proving  oofeTetal 


tie  eoneidenUiom^  o»  the  eount  for  money  had  and  rcceirod. 

'T^HE  plaintiff  declared  in  assitmptit  upon  severi^       Lans 
notes  of  a  banker  payable  to  bearer  for  \\.  each,      smitiu 
There  was  a  count  for  each  note,  making  in  the  whole 
25o  counts,  with  a  count  for  money  had  a^d  received. 

ScAitLETT#  for  the  defendant,  obtained  a  rule  to  sliew 
cause  why  it  should  not  be  referred  to  the  master  tm 
strike  out  the  superfluous  counts;  on  the  ground,  that 
the  notes  would  be  evidence  on  the  count  tor  money 
bad  and  received^ 

The  SoLiciTOB  General,  for  the  plaintiff,  shewed 
canae.  lie  contended  that  the  plaintiff  ought  not  to 
be  put  ta  the  diiBculty  of  proving  the  consideration  of 
tlie^otes,  at  the  trial ;  for  be  might  he  turned  round  if  it 
should  appem  |iot  to  be  for  money  had  and  received  ; 

-*■  I^was  at  onetime  suggested  by  tord  ELLENaoRouav^ 
C.  J.-^iat'il  would  be  advisable  to  try  the  question  upon  some 
gea^ral^  traverse:  it  was  stated  by  B« rro vou.  that  it  was 
foiiad  impossible. 

NO.  XXV^.    N..  S.  Q 
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.and  that  there  would  be  a  covenieiipe  in  declaring  upon 
the  DOtet^  as,  upon  iudgmenc  by  default,  the  plaintiff 
mi^ht  take  out  execution  without  a  writ  of  inquiry. 

.|iQrd  Elvbnborquqh^  C  J.  ''I  should  have 
^rawn  this  declaration  in  the  same  form  ;  the  plaintiff 
ought  not  to  be  put  to  any  unnecessary  difficulty  ia 

^^is  proof/' 

Rule  discharged, 

itl^k^againit  Blas t^.^^Nop.  ^6. 
A  i^elaration  w  debt  on  a  quantum  roeruir,  stating  $hat  tie 

defendant  agreed  to  pay  so  muek^  SfC.  U  good^  being  similar 

to  a  concessit  solvere  ;  Aliter,  t/',  undertook  tuid  faithfully 

promised,  xcMch  sounds  in  assumpsit. 
npHE plaifitif  decUved  indeh^for  use  and  ocpnpa^ 
tiqn,  8lc.  with  a  count  upon  a  qufinttiff^  meruit, 
ftating  that,  in  consideration  that  the  said  ptmu^ffbni, 
at. the  request  of  the  defendant,  b^ore  that  time  done 
pnd  performed  certain  work,  Sec.  for  the  4fftndQni, 
to  be  paid  for,  &c.  the  said  defendant  then  and  there 
'agreed  to  pay  for  the  same,  so  much,  8cc.  whereby  aa 
action  hath  accrued,  ficc. 

To  this  the  defendant  demurred  specially,  alleging 
fer  cau^e,  that  the  p&itn^t^  had  joined  a  count  in  as* 
^n^Mt  with  counts  in  debt. 

The  case  being  put  in  the  commoti  paper, 
.  Smith,  for  the  defendant,  applied  to  have  h  placed 
in  the  special  paper  for  argument,  relying  upon  the 
{tuthority  of  Dalia^  v.  $fnUh,*  and  cpnlended^  that 
^he  words  *  agreed  to  pay*  in  this  count,  were  ei|uiyaleni 
^o  the  wordspr^m^cd  and  andirtookta  pay  in  thai  case, 
and  therefore  sounded  in  an^umpsit  and  not  in  debt. 
|l^^'ftated  aisc,  that  the  best  modem  precedents  con« 
taine^  no  words  of  Agreement  or  pcomise.f 
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l^ttt  bjr  the  Covkt.    "  It  has  been  the  practice  to  i805. 

iSeclare  id  debt  upon  a  coMceiut  lohtH  for  two  hundred  ^        ^    , 

years  at  least;  ana  thU  U  od  more.     Unlesn  there  is  a  '  Mrmt^ 

tase  10  which  a  similar  cleclaraiioh  b^  beetl  held  bad  ^^^^k 
in  tfai^  precise  foirda;  there  muU  be 

Ju^MENt  For  ibe  defendai^i 

Explkrtf  JbHH  KiNO^  a  Prisoner. — Nbt^.  2d. 

jrf  honkrufii  xtds  a  prisonir  in  the  Fieri ^  for  a  greater  sum  thixn 
1^5001.  on  the  U/  o/ Jan  ntiry;  1804  j  pari  of  H  vis  for  a'^*^^^^^^ 
ifiM  due  to  a  creditor  who  teas  dUouedy  by  the  liorA  Chan-  loa    Cxccu. 
<clr6r,  m  tkefirA  dMdendy  id  eUci  wheih^fr  he  would  pro.  j|j>n-    JUS^Vi 
tt^dai  hsm^  or  under  ihecomfnisiUmy  and  before  ihe  Uiofotd^t.g 
#aowir)ry  iWAy  tfua  &edtior  stgfldd  his  cammisdofij  and 
lafUrmiardSj  hs  Januaiy,  1805^  h$  canithi,  ajudgei's  order 
iMteoHaused  ie  discharge  him  oiii  •/  basioify  ^6  lanto^ 
l^jf  vMck  the  debts  wherewith  ke  mas  charged  uere  re* 
tdmoed  to  less  iham  1,5001.    Held,  th<a  the  jprisoner  was 
kfallj  lit  custody  on -the  Ist  qj  January,  1B04|  for  more 
than  1,5001.  and  not  entitled  to  ike  benefit  of  the  Insotseni 
Jet  44  tied.  III.  t.  108. 

Semble,  m  fudge  wiU  not  discharge  a  defendaat  out  efekeciu      ' 
tion^  alone  upon  the  plaiiitiff  iutoing  signed  hU  ceriifisatej 
withaai  the  cdiuttit  of  parties. 

'jPHtS  was  an  applicaliod  for  a  maAdamiln^  dii'ected      Kvp^rto 
lo  tlie  lord  mayor,  rei^ordfer,  4nd  aldermen  <Jf  the      **"•* 
bitjr  of  Londan,h^iig  ibis  tiiagistratei  of  thb  toiiriof 
^oaiter.  session^  for  Ldndo^i,  to  make  an  order  that       ^ 
JoAjs  Kbig  should  be  brought  before  them  ;  and  for 
them  ttf  inqaire  whether  he  wa4  in  prison  ibr  the  non* 
payment  of  any  ^um  6r  sums  df  mdney  gi-eater  than 
)^00l;6D  the  lit  of  Janmrjf,  1804,  and  if  it  should 
appeal  that  be  wai  not;  then  to  Hear  and  determine 
whether  he  is  etititled  to  be  discharged  under  the  1a« 
Mveiit  Act,  44  G^d.  ///.  c.  108.    The.  statute  re  ' 
quires  gaolers,  dtc.  'O  oiilke  out  lists  of  persons  in 
their  cnsUk]y  upon  the  1st  of  Jdnuarf,  1804,  charged 
in  execution,  &c.  and  by  s<(Btiotl  4,  *^  Estty  pers4ii 
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1805.       ^ixy  on  the  l8tday  of  January,  1804,  was  charged  iif 
art  J  prisom,  fttr  the  rtbu-payment  of  debts,  8cc.  whiA 
did  not  cm  the  whdrle  amount  to  a  gileater  som  than 
li500L  and  whose  name  shall  be' inserted  in  any  sach 
list  to  be  detiTered  in  as  aforesaid,  takhig  ihe  oaths 
thereby  directed  to  be  taken,  and  performing  what 
on  bi^part  iyreqaiied  to  be  done,  shall  be  discharged 
out  of  custody,"  &c    and  have  the  benefit  of  that  act 
Th^  aQidavit,  on  the  pan  of  King,  stated  ibat  King 
was  first  imprisoned  in  the  Fleets  in  execution,  for.tbe 
sum  of  2,3001.  and  upwards.     In  Jprii,   180£^  ht  was 
declared  a  bankrupt,  and  in  Trinkjf  term,  18()2y  Messrs. 
.    Pollard  and  Co.  charged  him  in  execuUoQ  foT  ],ld£L 
debt  and  costs  due  beiore  the  bankruptcy.    Upon  pe- 
tition to  the  JU^rd  Chancellor  in,  Jpril,  1803,  Messrs. 
P^Uards  were  allowed  lo  prove  this  debt  of  1,1521. 
being  fcr  pprt  of  the  sum  for  which   King  was  in  exe^ 
curion,  if  they  shoald  elect .  so  to  do  before  the  first 
di^*ldend.    Thi»  defct  vva»  proved  before  the  first  of 
Jinuary,  lfi04.     On  the  l^th  of  iM-^iwfr^r,  1S03,  be* 
foTe'ft  divrdeiKl  ^as  made,  ihcy  signed  hrs  certificate*, 
and  thereby  made  their  election.   On  the  2Sd  of  Jantf- 
ffn/,--18(W,Hhe  rf^emf/7wf  obtained  a  jadge's  summons 
tO'irfrew  cause  why  he  should  not  be  discharged  ont 
of  custody,  at  the  suit  of  Messrs.  Pollards,  fur  l,152f. 
•  debt  and  costs,  and  an  order  was  accordir>gly  made  the 
2dii  of  J smuary,  1S05,  whereby,  '^  by  consent  of  the 
atforney  for  -tlie  plainlijTSf  it  was  ordered  that  the  ifc- 
fendnnt  shonW  be  discharged  out  of  custody  at  the 
suit  ofthe  plaintifa  fof  such  sum,"  they  the  plaihtffs 
having  proved  their  debt,   and  signed  the  certificate 
nnder  his  commission,     'i'he  defendant  JCi/rg«apptied  to 
the  court  of  qnarter  sessions-  to  be  disdiarged  tinder 
the  Insolvent  Act,  statute  44  Geo.  III.  c.  108*;  but 
the  conrt  held,  that  they  had  not  the  power  to  dis<* 
charge  him,-be  having  been  actually  in  custody  on  the 
1st  of  January,  1804,  charged  in  execution  for  a  great- 
er ium  than  the  sum  oi  16001.  mentioned  in  the  aet. 


ill  the  lbr(y.5£i<A  teat  of  George  lit.  llf 

Erskihe,  for  the  prisoner.  King,  now  contended        iML 

tViat  Kht  plaitUijf^y  MejJsrs.  Pdllardt,  havbg  signecl  the        

certificate  and  elected  to  proceed  under  the  cornmis*  Kiro. 
uon  before  the  \si  0(  January,  I804>  to  which  period 
the  discharge  upon  the  judge's  summons  in  1805  must  ' 
have  relation,  Kingwzs  not  legally  in  custody  at  theit 
sm't  on  that  day,  and  therefore  wals  not  legally  in  cus-* 
tody  for  mote  than  1,5001,  and  was  entitled  to  his  dis- 
cljarge,  for  there  was  an  end  vf  Poltardaud  Co/s  pro- 
ceedings at  l&w  when  they  signed  the  certificate. 

Lawrence,  J.  "  How  could  that  order,  in  strict- 
ness, KaTe  been  obtained  i  A  judge  never  discharges  a 
bankrupt  oot  of  custody  upon  one  person's  having  * 
signed  bis  certificate,  but  upon  all  or  the  greater  part 
of  the  creditors  signing,  and  the  certificate  being  al« 
lowed.    That  order  ought  to  be  set  aside.'* 

Lord  EiLEKBoRauGir,  C.  J.  "  All  that  was  neces- 
saty  to  be  stated  in  the  order  was  the  consetrt  of  thef 
plainiiff*%  attorney';  all  the  rest  is  surplusage.  Thcit 
was  it  not  actually  a  debt  at  law,  under  which  the  pri* 
sooer  Kir^  was  in  execution  at  the  suit  of  Pollard 
axKl  Co..?  He  was  therefore  in  execution  for  a  greater 
som  than  l,600l.-  on  the  1st  of  Januarys  1804:  al-» 
though«by  the  consent  of  the  parties,  at  a  future  time, 
be  might  bate  become  indebted  in  a  less  sum.  I  da  . 
not  see  any  reason  to  interfere  by  mandamm  with  the 
migistrates. 

RtLB   REFUSED.  i 

Bradshaw  against  SAnniNCTON, — Nov.  fiS.. 

^Justly  indebted  to  the  plaintiff »  100/.  upon  and  by  virtue  p^^^j.^^ 
oj  a  certain  bill  of  exchange  drawn  by  the  dafendaat,  and  AflidaviiuL 
kmg  hnce  due  and  unpaid^''  is  sujfideniljf  certain  to  hold  ^^^^ 
to  bailj  and  it  is  not  necessary  to  stat^  whether  the  pUin- 

.  as  is  p^ee  or  indorses^ 


il^  Cases  in  B.  R.  m  Jl^ictiaehntii  fehA, 

18^5.       npHtS  wAs  a  rule  to  fhe^  caasc  why  the  defcndani 

iTToIk^W  should  not  be  discharged  out  of  custody  upon  fiU 

ve:iui       iQg  common  bail,  upon  the  following  ohjectioti  to  th^ 

'  affidavit^  to  hold  to  bail^  y\t.  that  the  affidavit  stated 

,    that  ''  the  defendant  was  justly  and  truly  indebted  to 

%\i^  flaiHtiff  \vi  the  sum  of  lOOlh   and  upwards,  apon 

and  by  virtue  of  a  certain  bill  of  exchange^  drawn  by 

the  said  defendant,  and  long  since  due  and  unpaid." 

EspiNAssB  shewed  cause»  and  cited   Coppitigtr  ^, 
'Beaton,*  where  an  affidavit  of  debt  for  money  had  aod 
received  "  to  the  use  of  the  plaintiff,''  omitting  "  by 
the  defendant,"  was  held  good. 
Lawes,  contri. 

By  the  Court.    "  The  affidavit  suffieieiltly  staled 

thecanse  of  aetbri,  and  it  is  unnecessary  to  state  the 

,  particular  character  in  which  the  plaintiff  holds  the 

bill.    If  be  is  ]K>t  entitled  to  hold  it,   the  affidavit  it 

fttlse/^ 

RUUE  OlsCHAftGED. 

AnoNYMobs.  Attachmekt. — Nov.  i8. 

^rttct!ce.   Au  A'rute  nisi  for  an  attachment  cannot  be  obtained'an  the  M 
tAcbmciit.  Last       ^^  .  r  a 
fUjofterm.         day  of  term. 

Anoojmou..  ^SPINASSE  moved  for  a  rule  to  shew  cause  why 
an  attachment  should  not  issue  ngainst  an  attot- 
ttey  for  non-payment  df  costs.  And  he  stated  that  lit 
understood  the  practice  to  be,  that  on  the  last  day  of 
term,  a  rule  to  shew  cause  for  an  attachment  might  be 
obtaiuedj  although  it  could  not  be  obtained  absolutely. 

Thfc  Mastor  certified  to  the  Court  that  it  was  not 
Mual  to  grant  it,  even  nisi,  on  tbe  last  day  of  term* 

Bulk  R£#vsBP.t 

••  8  Terft,  Aep.  336; 

t  On  the   last  day    of  Hilary  TertA,  1805,    Bspinasii 
fp^uired,  agpiini  the  practice,  in  this  respecti  of  Mr.  Card,  the 


In  Ik  Forijf'Sijah  Yiflf  y*£leo^  ^IL 


Rbbs  agaimi  Mamnebs.-^Nov.  2d, 
Coram  Ellkn^o^ough^  C.  J.  at  Nifi  ^r\u§^  f^ 


Acaidmsi  wUk  anado^riitu^iaj^  for  ^iam'  suiti  u  ytof,  Amm|Mi|. 

MjS9^ m{^ / M  u» jtp$ciail onwnpmi*  clothes  hj tbm 

BemiAt,    kmekide9acBniraciformmM^^stdis.         •  ^^* 

npHE  jiaintiff  declared  for  goo^s  sol^  and  deliver*  l^'s* 
-'-  ed,  &c.  namely  for  divers  suits  jof  clotl^es  and  MrMMtai^ 
materials^  with  other  <:puDts  for  work  and  ^a\K>ur^  8cc, 
He  was  an  advertising  taylor^  and  one  of  his  bills  w:^ 
{>rodnced  wilh  the  following  he^d  ;— "  T^e  pobilit)r, 
gentry,  and  the  public  served  with  ne^  clothes  at  thp 
following  low  rates  jier  annum,  on  the  return  of  th^ 
kftoff.'*  '  ^'  ' -^    -    •  * 

j&lid  it  was  proved  that  ^  defendant  contracted  by 
the  year  fur  four  suits  ptfr  annum,  at  seventeen  gui* 
neas.  The  plaiatiff  also  proved  some  mending  done. 
The  defendant  was  arrested  shortly  after  the  first  three 
or  fonr  months  of  the  year. 

Lord  EtLENBOBouoH,  C.  J.  j;ave  the  following 
charge  to  the  jury.  '^  If  it  be  a  contract  for  the  use  or 
wear  and  tear  of  four  suits  of  clothes  per  annum,  pay- 
ing either  quarterly^or  at  the  end  of  the  yeav,ihtptaifitiff 
cannot  recover  on  the  declaration  which  he  has  now  pro* 
ceeded  upon.  There  is  also  a  charge  for  mending,  and  it 
will  be  a  question  whether  a  man  who  contracts  thus  by 


<tepucy  clerk  of  the  rules,  whp  returned  for  answer  that  a 
rale  misi  had  been  allowed  in  Lord  Kekyom's  time^  but 
that  tbe,)   acttce  u  otberwjic  ^w. 


%n  *  Catei  in  B.  -R.  in  Michachna$Tcrm. 

.VSifi  the  yeifr  is  not  also  to  mend.  The  defendant  was  to 
(save  four  suits  a  year  at  seventecj  guineas.  Ooeof 
the  witn^ses  luijrsj  that  Mr.  Rets  accepts  npbody  as  a 
custoiqer  that  lyill  not  ptLj  quarterly  ;  but  it  doea  not 
appear  that  it  was  so  in  this  ci^se,  only  that  it  was  his 
usual  practice.   The  plaintiff  then  endeavours  to  shew 

'  that  the  defemdani  mad^  a  pnuDiae  to  pay  something 
befofe  the  year  expired,  and  to  give  a  bill  at  60 days; 
but,  if  there  waan^  liability  lQ{)ay,  that  would  not  give 

*  a  right  to  d«flai|od  on  the  pari  of.  the  plaintiff  for  is 
that  case,  his  proqiise  ^^n^dumpqcium.  Thtactloo 
should  have'been  brought,  iq  special  a^stti»|M2^  at  the 
^xpiration  of  the  year  (whereas  this  is.  in  the  pvddle  of 
the  year)  ^o  recoveif  171.  17s,  for  the  use  and  hire  cjf 
the  clothes,  and  also  the  value  pf  the  ^lotl^^s  which 
were  not  returned.  I  do  not  believe  tiiere  w^s  a  qoarter- 
Jy  agreement  that  is  not  proved ;  but  if  ther?,w8safter- 
*  warcls  a  promise  to  pay  quarterly/ not  being  pteviou«l| 
liable,  it  could  not  be  a  good  promise  in  this  case."      . 

Vmnict  for  tbeil^Mdaiit. 
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CASES 

A1IQURI>AND  DEtERlUNSD 

It  Tnt 

COURT  OP  KING'S  BENCH. 

IN  HILARY  t£RM* 
U  tbt  4£ih  Year  of  the  Reign  of  Geo.  Ill* 


Salt,  one,  8tc.  againsi  RiciiAitDs  and  Others,  in 
EnoT.-^Monday^  mh  of  January^  1806. 

iTifli  a  ^ri7  o/*  Error  m  tie  Exchequer  Chamber  is  aoa-   trror.  doitt^ 
ffottfrf  /ar  vffft^  of  a  transcript^  the  Defendant  in  error  is      p^J.^^ 
mt  entitled  to  costs  under  the  statute  3  Hen^  VII.  c.  10* 

t^AMPIER  moTcd  for  a  rale  to  thew  cau3e,  why  the       1806. 
"^  defendants  in  error  should  not  be  allowed  their  costa       I      * 
of  the  non  pros  signed  by  the  clerk  of  the  errors.  vtnut 

ItlCUAilBf 

The  dgfenJsints  in  error  biought  their  origioal  ac*  uid  ocbtft^ 
tiooio  tbia  ooort,  and  oblained  fioal  jodgmcot  tbei  Itk 
ofJuljf,  1805.  Whereupon,  and  before  execution^  the 
^Aml^io  error  brought  a  writ  of  error,  retenfeUe  in 
the  Estiequer  Cknmber,  directed  to  the  chief  jastice 
0f  Ike  King's  Bench.  On  the  dCth  of  iVoe.  1806,  a  non 
fros  was  signed  by  the  clerk  of  the  errors  for  not  trans* 
cribing.  The  costs  were  about  dl.  If  the  parties  had  pro- 
ceeded ia  the  court  ofersw  the  defendants  would  ba?e 
obtaioed  their  fuU  costs,upon  the  judgment  being  affirm-  « 
ed.  Afbr  the  service  of  the  allowance  of  the  writ  of  er^ 
r^r  if  no  bail  ifk  put  in,  the  repord  is  certified )  in  erdef 

MO.  i^x^W*  N.  t«       ^        & 


122  Ca$e$  in  B.  R.  in  Hilary  Term, 

1806.        to  which^  a  transcript  should  be  made  outaod  senlwift 

^^       the  writ  of  error  to  the  Exchequer  Chamber  oa  tbe 

vers ttf       return  of  the  wri  t  of  error.    A  nd  if  it  is  not  certified  m 

MRdiHuli   du€  time,  the  defendant  in  error  gives  the  plaintiff  \ii 

error  a  rule  to  transcribe  ;  and  if  neither  is  performed 

in  due  lime,  the  defendant  in  error  signs  judgment  of 

nonpros;^  and  the  officers  of  the  court  have  doubted 

whether  thej  could  allow  costs  on  this  non  ffr<n,  under 

the  statutes  //r«.  ni.  c.lO;\vhich  enacts,  that"  if  any 

defendant  sueaibre  execution  had,  any  writ  oi error  to 

reverse  any  judgment  in  delaying  of  execution,  then  ii 

the  judgment  he  affirmed  in  the  said  writ  of  error,  or 

the  writ  of  error  be  discontinued  in  the  default  of  the 

party,  or  any  person  who  suelh  a  writ  of  error  be  noih 

tuited  in  the  same,  the  said  person  against  whom  the 

•  error  is  sued,  shall  recover  liis  costs  and  damage  for 

bis  delay  and  wrongful  vexation  in  the  same,  by  Ibc 

discretion  of  the  justice  afore  whom  the  writ  of  error 

is  sued." 

CoMYN,  fur  \he  plaintiff  m  error,  shewed  cause  m 
the  first  instance.  "  The  word  'justice'  is  made  use  of 
instead  of  *  tlie  court/f  l-' ritil  the  transcript  comei  *) 
the  conrt  of  Error  tlie  cause  is  not  removed,  and  re* 
roAins  in  the  KingU  Bench.  The  writ  of  error  is  direct- 
ed to  the  Chief  Justice  of  the  King's  Bench,  return- 
able in  the  Exchequer  Chamber,  which  is  the  court 
afore  whom  the  writ  of  error  is  sued,  and  not  the  court 
oi  Ki*g"$  Bench.  This  court,  Uierefore,  haa  no  juriidic- 
lion  of  the  costs.  Neither  has  the  court  of  Exekqiur 
Chamber,  because  the  suit  in  error  has  not  yet  beea 


»  Tidd^  1093,  cites  the  Uw  a(kl  Practice  in  Krroiii  p-  ^ 
and  146»  n«  cites  also  2  T.  Rep.  17,  aiarg*  lieaays  iaibsl 
case  no  ousts  are  alloived. 

t  D^gi^  b6l.  Ni  6Jd  £die. 


•nd  OtLcrs. 
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.  carried  there*    This  i»  easns  omimis  out  'of  the  statute ; 
and  is  like  costs  on  qtushta^  a  writ  of  error  before       ^^05. 
Ae^Jnne,  c«  I6,  s.  85.  Salt 

.  BA^f  piBR,  contra,  coutencliecl  that  llicre  would  be  in     Riciarm 
some  sort  a  failure  of  justice  if  ihe  court  had  not  power 
to  tax  the  costs. 

Bat  BY  THE  COURT,  there  cannot  well  be  said  to  be  a 
failure  of  justice  in  not  allowing  costs  under  a  particu- 
lar si  atute,  where  It  does  not  distinciij  appear  frou^ 
the  staiule,  that  it  intended  to  give  these  costs.  It  di- 
rects the  costs  to  be  given  •  by  the  discretion  of  th^ 
justice**  i.e.  the  coun  afore  whom  the  writ  of  rrror  is 
sued.  Now  that  cannot  mean  the  court  tp  whom  the 
writ  of  error  \<  directed,  the  Chief  Justice  of  which, 
is  onlj  required  to  certify  what  has  passed  before  it. 
Tijen  this  court  is  not  the  properybrMw  by  which  the 
costs  are  to  be  given.  It  can  only  mean  either  |.li^ 
court  of  Ckamccrj/  out  of  which  the  writ  of  error  is- 
sued, or  the  court  of  Exchequer  Chamber  where  it  is 
retomable.  We  think  it  means  the  latter.  But  the 
question  is,  whether  the  legislature  meant  to  give  costs, 
and  we  tbinkit  did  not;  for  there  is  no  cause  in  the 
Exchequer  Chamber  till  the  transcript. 

Rule  visi  refusso. 


<Vi tsoN  againtt  Knublby.— rufsrftfjr,  Mth  Jmua^if.  ^^^^l^^{^^,^ 

TAeMaiuic  S  W,  and  M.  c.  14,  s.  2,  3,  agtuMt  frttuduleid  3  W.  Vn^  m! 
derist^'does  mvt  txteitd  to  m^ke  the  devisee  rfimde  Ikdde  in  ^'  ^Urthee. ' 
an  mctiom  ofcaveMont^  bui  only  to  actions  (^debi*  Fmudnltnt  de« 

T\ECLiARATiON\  in  covenant  against  the  defenJant,      ^Viuon 
•iinrivtng  devisee  of  the  lands,  tenements,  and  be-     Kwu^it^t^ 

ledhansents,  which  were  of  John  Lawson  deceased, 

— > — . — ■  '       '  ■      f 

*  The  LuRD  £llenb6roU(;u,C.  J.enquired  if  thi:  par^p 

lianicnt-roli  had  been  searched,  to   know  it*  the  original  wa^^ 

Jettidar^  which  might  mean  Justice  or  Jusiicts, 
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1806.       ^l^c^  being  no  beir  of  ibe  taid  Jotm  Lanmn  9  llatiog 
^^^^     M  indeiiibare  of  relefue  beiweeo  the  aaid  John  LamM 

verm  ftnd  Isabella  bis  wife  of  the  oaepert,  aod  tbe  said  i^» 
KiiVi|i>sY.  jcndant  of  the  other ;  of  a  certain  freehold  nietsaage, 
,  &c.  and  other  hereditaments,  to  bold  to  the  plaintif, 
her  heirs  and  assigns,  with  a  coTenant  that  the  aaid 
John  Lawson  was  the  true  and  lawful  owner  of  the 
premises,  and  that  they  the  said  John  and  Isabella^ 
stood  lawfully  and  rightfully  seised  in  his  other  own 
right  in  feei-simple,  and  that  the  premises  were  fiee 
frpm  incumbrances,  and  that  they  bad  power  to  con<« 
vey;  and  a  breach  was  assigned  that  they  the  said 
John  Bhd  Imbclla  were  not  so  seised  of  an  indefeasi* 
ble  estate,  with  an  averment  that  \ht plaintiff  hnA  been 
put  to  divers  costs,  &c.  amounting  to  a  large  sum  of 
money,  to  wit,  to  lOOOl,  in  and  about  her  defence  to 
an  ejectment  brought  in  this  court  by  John  Doe,  on 
the  several  demises  of  Jos^pA  Gardner  and  W.  BalUn* 
tine,  against  the  sM  plaintiff'  and  others,  to  recover  a 
certain  part  of,  to  wit,  an  undivided  third  part  pf  the 
said  premises,  the  said  Joseph  or  the  said  fV.  Batten* 
tine,  as  a  trustee  for  the  said  Joseph,  being  intitled  there- 
to, and  in  and  abopt  purchasing  such  undivided  sharej 
and  in  making  satisfaction  for  the  rents  and  profits  of 
such  share,  whilst  the  plaintiff  held  and  enjoyed  the 
same  under  the  said  indenture, 

Dbmubem,  with  causes,  \h9ti  the  said  plmniiff  faatH 
declared  against  lh&  defendant  as  the  surviviog  dev:see 
pf  the  said  John  Lamon,  deceased,  upon  braacbes  of 
covenant  supposed  to  have  been  commrtled  by  the 
said  John  JUtW9on,  deceased,  in  bis  life-time,  isod  bi^tb 
not  joined  the  heir  of  the  said  John  Lamom  in  the 
said  suit  apd  declaraMop,  And,  for  that  it  appears,  iq 
and  by  the  said  declaration,  that  the  said  action  of  the 
said  plaintiff  is  not  brought  against  the  said  def^n4an$ 
w  such  devisee  as  aforesaid,  for  or  jn  resn^p^  of  any 
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obVigaliotiorodi^rdckt^Mftofli  the  ludd  lestator  to 
the  uiAplmtMff^  hmi  for  woA  io  respect  of  certain  oo* 
Tcaaats  of  the  Mid  testator^  soppoted  to  have  been  eq* 
tered  into  and  broken  by  the  said  testator.  And  alflo» 
for  tbai  it  is  wboHy  obcertatn  what  damiigei  thep/etjt« 
tifb^ih  soatained,  or  may  be  able  to  prove ,  for  or  by 
reacoa  of  aoch  breaches  of  corenant.  And  also,  fur 
that  it  is  not  averred  or  shewn  in  and  by  the  said  decla^ 
ratioDy  that  any  lands  or  hereditaments  which  were  of 
the  said  JoinLawsoHf  deceased,  at  the  time  of  his  deaths 
bate  come  to  the  said  dffendaiU  as '  sttcb  devisee,  as 
aforesaid,  or  in  any  manner  been  in  the  hands  of  tlie 
said  dtfendaui  as  such  devisee  as  aforesaid,  out  of  whidi 
the  said  de/cHd/Mi  may  satisfy  the  damages  if  any  such 
should  be  recovered  against  him  as  such  devisee  as 
aforesaid,  by  reason  of  the  said  supposed  breaches  of 
covenant  in  the  said  declaration  mentioned. 

Yates,  i/i  support  of  the  demurrer ,  cited  Dyke  v, 
Smeetiag,^  '^  which  was  an  action  of  covenant 
against  the  drfendani  as  heir  of  his  father,  and  not,  as 
in  this  case,  against  a  devisee."  At  common  law  no 
action  woald  lie,  in  covenant,  against  a  devisee.  And 
the  statute  3  W^  and  M,  c.  14,  s.  2  and  3,  which  gives 
the  action  against  the  devisee,  does  not  extend  to  ac« 
tioM  of  covenant.  That  stature  enacts  ^^  that  all  wills^ 
limitations,  or  appointments,  of  or  concerning  any 
manors,  lands,  &c.  whereof  any  person,  at  the  time 
of  bis  decease,  aball  be  seised  in  fee-simple,  in  pos« 
session,  ^e.  or  have  power  to  dispose  of  by  bis  wiil^ 
shall  be  deemed  9od  takeny  as  against  such  creditors  ;'^ 
(i.  <.  by  s,  1.  creditors  by  bond  or  specially,  binding 
tbebeira,)  to  be  fraifdulent,  and  clearly  and  absolutely 
void.  And  far  the  meaoa,  that  si|ch  creditors  may  be 
enabled  to  recover  their  said  debts,  in  the  cases  before 
mentioned,  every  such  creditor  shall  and  may  have 
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itM.        tad  lufiintaiii  his  action  of  debt,  iipon  his  said  bond  and 
^^^^^      spccialtlw,  agatiitl  the  heir  at  law  of  such  obligor,  and 


such  devisee  and  devisees  jointly  by  virtue  of  this  act; 

^■uMiY.  ^j^  gy^i^  devisee  shall  be  liable  and  chargeable  for  a 
false  plea  by  him  or  them  p]eaded,in  the  same  manner 

'  any  heir  sltonld  have  been,  for  any  false  plea  by  him 

pleaded,  or  for  not  confessing  the  lands  or  tenements 
to  him  descended.  Tlie  heir  woald,  therefore,  clearly 
bavc  been  bound,  to  answer  in  covenant,'  but  not  the 
devisee.  And  lie  noticed  the  cases  in  equity,  where 
it  had  been  a  question,  upon  a  dcfvise  fur  the  payment 
of  debts,  whether  the  devisee  took  as  devisee  under 
the  statute  or  not. 

Wood,  contri,  ''  It  must  be  admitted,  that  this  case 
is  not  wlihin  the  express  words  of  the  statute  ;  but  it 
is  within  the  true  spirit  and  meaning  of  it.  It  was 
the  intent  of  the  statute  to  make  void,  all  devises, 
which  were  designed  to  prevent  the  heir  from  becom- 
ing answerable  for  all  or  any  of  the  covenants  by 
which  the  ancestor  has  bound  bis  heir,  and  it  is  en* 
tiluled  '  a  statute  for  the  relief  of  creditors  against 
fraudulent  devises/  Is  not  then  this  case  equally  with"> 
in  the  same  mischief  as  if  the  covenantee  had  e  bond 
from  the  devisor  and  his  heirs  for  a  penalty?  In  that 
case,  he  could  only  have  had  an  action  upon  the  bond  to 
recover  the  amount  of  the  damages.  Id  the  3d  section 
of  the  act,  it  is  trne^  that  an  action  of  debt  only  is 
mentioned,  which  goes  somewhat  to  shew,  thai  cove- 
nant is  not  included  :  but  the  object  of  the  statute  was, 
that  it  should  extend  to  all  actions  in  which  the  real  as- 
sets are  bound.  The  heir  would«  clearly,  have  been 
bound:  then  hefe  is  an  A«m  factus,  and  be  ought  not 
to  be  placed  in  a  better  situation.  AW  statutes  to  snp< 
press  fraud  ought  to  hs^ve    a  liberal  constructioQ.* 

y  —  ^ 
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And  it  bat  been  bd4,  that  the  statiite  4  £•  i//.  c^  7#  iMS. 
<I«  bonis  a^rtaiu  in  vita  ieMtatoris,  which  enablfis  the 
executor  lo  briogan  action  of  trespass  for  such  tbiDgSf 
eoabks  bim  aUo^  by  the  equity  of  the  statute,  tobrtuj; 
an  action  for  other  iiyuries  to  the  testator  ;  Ruuel  v« 
Praii.^  If  this  case  is  not  withia  the  statute,  purchasers 
will  be  rendered  very  insecure,  for  it  is  the  usual  prac* 
ticeto  take  a  covenant  of  this  kind.  As  to  the  objection 
that  the  heir  is  not  joined  in  the  action,  according  to 
the  ^  section  of  the  statute,  it  is  stated  in  the  declara* 
tioD,  that  there  is  no  heir^  and  Lord  Chancellor 
Covpcr  in  Gawler  v,  IVadc,f  though  he  required  th« 
heir  to  be  made  a  party  to  a  bill,  to  subject  the  devisee 
of  lands  to  the  payment  of  a  bond  given  by  the  testa- 
tor, yet  says,  '  this  is  as  an  action  at  law  ;  otherwise  if 
there  was  no  be:r,  and  perhaps  it  might  be  otherwise 
too,  if  the  bill  had  charged,  that  the  p//7iii^(/f  bad  made 
ioquiry,  and  could  find  no  heir;  so  that  it  i;»  clearly 
unnecessary /* 

Lawbknce,  J. '^Theparty,inthatca8e,  chose  not  to 
proceed  at  law,  merely  because  the  whole  being  devised 
away  from  the  heir,he  cuuld  recover  nothing  from  bim. 
But  Lord  Cowper  said,  that  could  br  no  reason  for 
coming  into  equity,  at  least  without  joining  the  heir 
la  the  suit." 

Lord  Ellen BORovoH,  C.  J» ''  The  grievance,  com- 
plained of  in  the  preamble  of  the  statute,existed  in  its  full 
extent  by  the  common  law  up  to  the  statute  3  fV.  c,  17; 
and  that  grievance  as  stated  in  the  preamble,  of  owners 
of  lands  defeating  their  specialty  creditors  by  devises, 
woqM  lead  one  to  consider,  that  the  legislature  would 
have  provided  a  more  extensive  remedy,  it  recites  that 
*  it  is  not  reasonable  or  just,  that,  by  the  practice  or  coiu 
tritance  of  any  debtors  the  creditors  should  be  defraud* 
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mi  of  Uitir  jasi  debts ;  and  mv«rltieless  it  haHi  often  M 
happened^  that,  that  whrre  several  persons  have  by  bond 
or  other  specialties  boimd  themselves  and  their  hein, 
and  bave^  afterwards  died  seised  in  fee^^impleofand  in 
lDanors>1aods^  See.  or  had  power  to  dispose  or  charge  the 
aame  by  their  wills>  have,  to  the  defrandiog  of  such 
their  creditors,  devised  the  same,  or  disposed  thereof 
in  snch  manner  as  snob  creditors  have  lost  their  said 
debts ;'  and  then  it  afterwards  provides  the  means  of 
lemedjing  the  evil,  which  are  more  limited  than  the 
mischief  that  they  before  recited*  But^tbat  themeansare 
intended  to  be  limited  to  actions  of  debt,  is  plain  ) 
lor  they  say^ '  and  for  the  meam  that  snch  creditors 
shall  be  enabled  to  recover  their  said  debts,  be  it 
taacted,'  describing  in  terms  the  very  means  of  reme- 
dy which  shall  be  used,  '  Such  creditor  shall  have 
his  action  of  debt  upon  his  bond  and  specialty  against 
the  heir  and  such  devisee  jointly.*  Then  is  this  an  ac- 
tion of  debt  ?  if  the  words  had  been  only  *  actions,'  then 
It  might  have  been  contended  for  tlie  devisee,  that  be 
was  within  the  meaning.  I  do  not  say  but  there  may 
be  a  case,  perhaps,  in  which  the  heir  and  devisee  may 
be  joined  upon  a  covenant ;  but  that  must  be  left  for  the 
time  when  such  case  shall  occur.  It  is  said  that  the  le^ 
gislature  adopted  the  same  latitude  of  expression  as 
is  used  in  the  statute  4  Ed^  III.  c.  7*  dc  bonis  tnportatiM 
in  uta  testatoris ;  but  there  the  words  are  '  actioii 
for  a  trespass  done  to  the  testator/  not  action  of  ires* 
pass.  That  may  therefore,  be  construed  as  '  a  com« 
mon  wrong  done  to  the  testator/  The  instance  put 
by  the  legislature  tf^ftoitis  a^ortatU  in  vita  ieUaiam,  h 
one  in  which  an  action  of  trespass  would  be  the  pro** 
per  remedy.  But  it  seems  to  me,  that  we  cannot  em- 
brace  within  the  equity  of  the  statute  that  which  the 
legislature  has  always  excluded,  having  stated  the 
I  which  it  should  apply  for  the  lemedy  of  tb« 
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itxifWoA  tbosemeansnot  inclading  the  case  contended       isu«. 
for,  witboot  doing  violence  totfae  exprcu  words  of  the     yi^it 
■teiate,  vcntts 

GiosB^  J.  of  the  same  opinion. 

LiwBBNCE,  J.  "This  is  an  attempt  to  extend  the 
application  of  the  statute  of  the  5  fV,  III.  c.  14.  to  an 
action,  which  is  not  within  that  statute.  I  should  be 
iudined  to  give  it  the  most  ample  construction,  that 
the  letter  of  it  yrillbear,  but  ihe  words  of  the  Sd  sec- 
tion, plainly  extend  only  to  an  action  of  debt. — "  For 
the  means  that  such  creditors  shall  be  enabled  to  re- 
coyer  their  debts." — ^This  does  not  give  a  remedy  for 
damages,  which  are  not  a  debt ;  but  this  action  is  for 
damages  upon  a  covenant,  part  of  which  damages  are 
for  the  costs  of  an  ejectment,  and  no  person  can  say, 
that  they  were  a  debt.  In  the  statute  4  Ed.  III.  c.  7» 
the  words  are  very  different;  they  are  very  loose  and 
general  com  pared  with  these.  '  item,  whereas,  in  ^iinfes 
past,  executors  have  not  had  trespass  for  wrongs  done 
to  their  testator/  The  word  trespass  may  there  be 
construed  as  the  wrongs  of  their  testators.  Here 
we  cannot  extend  the  words,  although  I  cannot  help 
thinking,  that  the  legislature  would  have  done  bet* 
ter,  if  it  bad  actually  gone  so  far  as  to  apply  to  this 
case." 

Hislordshipin  the  course  of  the  argument  mentioned 
that  a  bond  in  a  penalty  might  be  taken  to  secure  the 
performance  of  the  covenant ;  but  it  does  not  appear 
from  my  notes,  that  lie  mentioned  this,  afterwards,  in 
delivering  bis  opinion ;  and  I  cannot  be  sure,  that  be 
meant  to  8ay>  decidedly,  that  an  action,  upon  such 
bond  in  a  penalty,  to  secure  damages  upon  a  cove« 
nantj  would  be  within  the  statute. 

Lb  Blanc,  J.  *' The  argument  is  very  strong  to 
shew^  that  it  would  have  been  better  for  the  Icgia* 

KO.XXVUKN.8*  S 


ISO 


1806. 


Citfi  tit  B.  R.  in  Hitar^  Term, 

latore  to  bave  included  thi^  actioD,  bat  I  doubl 
wbether  it  was  in  the  contemplation  of  the  legialatoce 
at  the  time,  and  this  claos^  does  not  extend  to  eove« 
nant,  it  had  been  in  their  contemplation  to  have  con- 
sidered the  case  of  a  creditor  that  had  only  a  claim  foe 
damages,  and  not  a  debt  actually  due,  they  iroaId»  1 
think,  have  made  use  of  other  words.  Probably  it 
was  not ;  and  if  we  should  construe  this  act  merely  upr 
on  the  equity  of  the  statute,  we  should  be  going  both 
agaiqst  the  intention  of  the  legislature,  and  the  express 
words  of  the  statute. 

Judgment  for  the  dbfenpant. 


PleaiVme. 

Warranty. 
Money  had 
tiid  rcccivtd. 


tertui 
Wbals. 


Patne  against  W II khE. — Jan.  (i4. 

A  horse  being  sold  xsith  a  warranty  ^  the  purchaser  zceni  to  rtf- 
tum  it  for  unsoundness^  token  the  seller  acknooiledged^  thai 
he  had  warranted  the  horse  sounds  and  teould  return  the 
money  ifii  were  not  so.  Hcld^  t^  this  is  proof  of  a  warranty 
upon  tihe  original  sale^  but  yei  is  merely  a  proposal  toward^ 
mn  agreement  to  return  the  tnoney^  and  is  not  evidence  to 
enable  the  purchaser  to  recover  upon  n  count  Jar  money 
had  Oftd  received.  lie  nnust  proceed  upon  the  warranty 
as  before^  for  the  unsoundness  iM  stiU  in  dispute^ 

npHIS  was  an  action  ofassumpsit  for  money  had  and 
received.  Upon  the  trial  before  Lord  ELLfeNBo- 
1I0170H,  C.  J.  \he  plaintiff  proved  that  he  had  pur- 
chased a  horse  of  the  dtfendant  for  30  guineas,  which 
appearing  to  be  unsound,  and  what  is  technically  cal* 
kd  a  roarer  he  returned  it  to  the  defendant.  There 
was  no  proof  of  the  original  warranty,  except  as 
follows;  when  the  p/tft/ift^ applied  to  \ht  defendant 
to  take  back  the  horse,  he  asked  him  if  be  had  not 
sold  it  as  a  sound  horse,  and  warranted  it  to  be  so. 
He  returned  for  answer  that  he  had  spld^  him  for  a 
sonnd  horse,  and  he  was  warranted  so  to  be^  and,  that. 
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il  lie  WM  fiot,  be  would  retam  ihe  money.  The  comnul  ^<Q^ 
for  theAfimdami,  tben  ^  objected,  that  the  plaintiff cwAd 
aotreeofer  in  this  form  of  action,  bnt  should  have  pro« 
ceeded  apes  the  wamintyj  or  in  special  assumpsit, 
npoa  the  proaniae,  proved  to  have  been  made  as  above, 
St  the  time  when  the  horse  was  returned  ;  and  thej 
Cited  Watan  v.  Downcs,^  and  contended,  that  the  con* 
tract  was  not  at  an  end,  for  the  defendant  did  not  ad- 
mit that  the  horse  was  unsound,  which  was  the  sub* 
ject  of  the  warranty. 

Lord  Ei.LEKBoaouGH,  C.  J.  Observed  that  there 
was  this  diffsrence  between  the  cases,  namely,  ''that 
in  W^siam  v.  Dcwnes,  there  was  no  promise  to  return 
the  money  if  the  horse  was  not  sound,  and  there  the 
action  could  only  be  on  the  warranty  for  damages." 
He  therefore,  overruled  the  objeclIoD,  and  there  was  a 
verdict  for  the  plaintiff^. 

A  role  having  been  obtained^  in  last  MichaeimasTcrm 
to  shew  cause  why  there  should  not  be  a  nonsuit  en- 
tered. 

Gabkow  and  Makkyat,  for  the  plaintiff,  shewed 
casK.  *' They  cited  Towers  y.  Barrett  f  ;  which  was  an 
action  for  money  had  and  received,  to  recover  10  gui- 
neas which  the  plaintiff  had  paid  for  a  one-horse 
chaise  and  harness,  under  an  agreement  to  pay  that 
sum;  bat  if  the  plaintiff^s  wife  did  not  approve  of  it, 
then  to  return  the  chaise  and  pay  Ss.  6d.  a  day,  for  the 
hire  of  it.  It  was  held  there,  that,  upon  the  wife  not 
liking  the  chaise,  and  its  being  returned  and  the  sum 
for  hire  being  tendered,  the  plaintiff  was  entitled  to 
recoTer  in  asiumpsii  for  money  had  and  received,  as 
upon  a  condition  which  had  failed.  And  Lord  Mans^ 
Jield  there  said,  that  he  approved  greatly  of  the  action 
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'^^^'  for  money  tad  and  received,  aiid  never  permitted  the 
Patnh  pUiintiff  to  be  surprized  by  the  very  general  natiuie  oC 
the  county  because,  when  there  were  other  couott,  he 
would  not  permit  the  plaintiff  to  recover,  unless  the 
de/eadant  had  notice  of  bi^  intent  to  proceed  upon 
that  count  also/' 

Lawrence,  J,  *'  Here  it  docs  not  appear  to  be 
part  of  the  origiDal  contract  that  the  money  was  to 
be  returned,  in  case  the  horse  should  prove  unsound; 
bnt  in  Tourers  v.  Barrett  the  original  contract  was  to 
return  the  chaise,  in  case  the  wife  did  not  like  it. 
There  was  no  warranty  in  question  there,  and  the  p/oiit- 
tif  bad  only  to  prove  that  bis  wife  did  not  like  ii."* 

.  Gakrow.  "  It  makes  no  difference,  whether  thisis 
to  be  taken  as  evidence  of  the  original  contract,  or,  as  if 
after  the  objection  is  made  to  the  horse,  the  defen* 
dant  makes  a  new  agreement.  We  have  only  to  no- 
iify  to  the  defendant  that  we  object  to  the  horse,  on 
ihe  ground  of  its  being  unsound,  and  to  shew  it  to 
be  so,  and  the  contract  is  at  an  end/' 

MAftRTAT,  on  the  tame  stot;.  '^  The  answer  of  the 
defendant '  that  he  did  sell  him  as  a  sound  horse,  and 
that  he  was  warranted  so  to  be,  and  if  he  was  not  so,  be 
would  return  the  money,'  must  be  considered  either 
as  evidence  of  the  original  contract  altogether,  or  as 
containing  an  additional  term  of  a  new  contract, 
.  namely,  the  promise  to  return  the  money.  Then  if  a 
man  makes  a  new  contract,  ingrafted  upon  the  former, 
and  unites  with  it  this  additional  term,  he  superinduces 
the  second  agreement  upon  the  first,  and  is  equally 
«  bound  by  it,  as  by  the  original  contract,  to  which  it 
has  relation,  and  h^  is  so  bound  from  the  time  of  the  ori- 
ginal contract.  In  the  case  of  'lowers  v.  Barrett  there 
Vras  as  great  inconvenience  in  trying  the  wife's  liking 
or  disliking  of  the  chaise,  upon  the  general  count  for 
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money  had  and  received^  as  in  trying  tbe  question  of       isoa. 
inarraiily  or   soundness    in  this  case.     The  sound-      pTynT 
nets,  therefore^  is  a  condition  which  having  failed,      ^^"^ 
the  plamtifis  entitled  to  recover  as  for  money  had  and 
recdfctl.'* 

Erskine  and  Lawes^  contra,  "  A  count  for  money 
bad  and  received  will  not  lie  where  there  is  a  disputed 
question  as  to  the  failure  of  the  consideration  ;  Power 
V.  Welh,^  Towers  v.  Barrett.  They  cited  also  J3ey- 
Ung  V,  HaMtingi^f  to  shew  the  necessity  of  proving 
the  unsoundness  of  the  horse^  upon  this  new  promise 
to  return  the  money  ;  and  they  contended  that  the 
action  should  have  been  either  upon  the  first  warranty, 
or  else  upon  the  additional  and  new  contract/' 

LordELLBNBORouoH^C.  J.  '^Asthis  isacase  which 
will  give  the  rule  in  a  great  many  others^  it  is  deserving 
of  much  consideration.  It  may  be  a  question  of  great 
importance  in  actions  against  stake-holders,  where  it  is 
necessary  to  prove  the  happening  of  the  event  or  failure  of 
it  which  is  to  entitle  thep/aiWt/f  to  the  money^whether 
that  can  be  given  in  evidence  upon  the  count  for  money 
had  and  received  ;  so  in  insurances  where  the  premium 
is  to  be  recovered  back,  on  accognt  of  the  unsea-wor* 
thiness  of  the  vessel.  In  these  and  many  other  cases 
of  actions  for  money  had  and  received,  many  circum- 
stances of  a  very  special  nature  were  gone  into,  upon 
mere  actions  for  money  had  and  received*  If  this  were 
aquestion  upon  the  original  warranty,  there  could  be  no 
doubt ;  for,  there  the  plaintiff  could  not  recover  the 
precise  sum  paid,  but  damages  more  or  less  for  the  inju- 
ry.  The  only  doubt  is,  therefore,  upon  the  effect  of  the 
latter  words  of  the  agreement,  where  the  party  says, 
that,  if  the  horse  is  not  sound,  he  will  return  the 
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igog"  mooejT;  Whether*  upon  that  pramiaejbedoeiiiol  be* 
come  a  retainer  of  the  moDey,  upon  that  conditioB  ta 
pay  it  over,  id  case  the  horae  is  ootaouod.  In  DtUth 
?•  ffarren,*  though  I  am  by  no  m^aoa  ioeiioed  to 
go  the  length  of  that  case,  it  was  held,  upon  money 
paid  upon  an  agreement  to  transfer  stock  at  a  given 
day,  the  transfer  dot  being  made,  the  plaintiff  mighi 
recover  the  amount  of  the  value  of  the  stock  at  the  day, 
in  tbisibrm  of  action,  for  money  had  and  received,  and 
not  merely  the  money  paid.  We  are  desirous  of  settling 
this  doctrine  upon  full  consideration  upon  theprin- 
ciples  in  the  decided  ca^s,  and  still  more  upon  some 
sound  principle  which  may  be  referred  to  both  now 
and  hereafter.** 

Cur,  adv.  vulL 

And,  afterwards,  the  judgment  of  the  court  was 
delivered  to  the  following  effect,  by 

Lord  Ellenborough,  C*  J.  After  staling  the 
case  '*  The  counsel  for  the  defendant  at  the  trial,  in^ 
sisled  that  there  should  be  a  nonsuit,  for,  according  to 
the  case  of  fVeston  v.  Dowries^  it  was  still  in  question 
whether  the  horse  was  unsound,  the  same  as  it  would 
have  been  upon  an  action  for  the  warranty  ;  which 
question  could  not  be  properly  tried  in  an  action  for 
money  had  and  received.  It  occurred  to  me  at  the 
trial,  that  the  promise,  that,  if  the  horse  was  nnsound, 
he  would  return  the  money,  was  a  new  contract^  by 
which,  upon  proving  the  horse  lo  be  unsound,  tlie  defen- 
dmtt  was  a  holder  of  the  money  in  the  nature  of  a  de- 
posit, and  then  the  money  would  be  recovered,  upon  a 
count  formoney  had  and  received,as  in  the  case  of  stake- 
holders,  upon  shewing  the  failure  of  the  consideration 
forv^hich  it  was  paid.     But,  upon  further  considera- 

♦  Strange,  40(). 
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tion,  we  arp  of  opinion,  that  it  caoooi  be  so  consider*  iBOQ. 
ed.  There  ^hpuld  in  that  case  have  been  a  new  pro- 
miae  binding  on  both  parties.  But  it  does  not  now 
Uppear,  bat  that,  although  there  was  this  second  promise, 
the  party  might  have  brought  an  action  upon  the  war- 
raotj.  If  so,  it  must  be  a  second  promise  only  con* 
canent  with  the  first,  considering  what  passed  rather 
asadedmration  of  tlie  party  as  to  what  is  originally 
done,  made  at  a  tinse  when  if  the  horse  is  unsound^  be 
wooldget  nothing  for  it,  and  making  or  proposing  new 
terms,  when  he  excuses  himself  from  the  immediate 
payment  of  the  money,  and  when  the  adverse  party 
does  not  appear  to  have  acceded  to  it.  It  thereforo 
stands  as  of)on  the  original  warranty,  and  the  rnle  foe 
a  nonsuit  must  b^ 

AasoLUTE,** 


Mbaghbe  agaittii  Moqbe.— ^8th  Jau^ 

Vedaraiion  for  words  not  actionable  of  themselves^  '^'^''''^  Si  ^d**"llMa 
as  special  damage^  that  certain  persons^  by  name^  toho  used  citl  Damage. 
to  hmOe  the  plaintiff  to  their  house^  and  give  her  meat    Con»ottiii». 
md  drink  gratuitously  ^whereby  she  saved  a  large  sum,  to  wit 
1001.  per  annum  in  her  necessary  expences,  afterwards  re* 
fused  to  do  so.   Semble,  this  is  upon  the  face  of  the  record j 
special  damage  st{fficient  to  maintain  the  action^  though 
if  it  appear  to  be  of  a  fnfling  nature^  the  Jury  must  find 
a  verdict  for  the  dtfendant. 

J)ECLARATION  for  words  spoken  of  a  woman,  ^"^"^ 
in  effect  that  she  was  a  harlot,  wilh  an  averment.  Moons, 
that,  whereas  Che  »a\d  plaintiff,  before,  and  at  the  time 
of  speaking  and  publishing  the  false,  malicious,  and  de- 
famatory words  herein  mentioned,  enjoyed  the  society 
and  conversation,  friendship,  and  conntenance,  of  many 
wordiy  and  estimable  subjects  of  this  realm,  to  wit, 
;^f  Si^  W.  B.  I^night^  and  P.  his  wife,  J.  H«  and 
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1806.        Tabiiha,  his  wife,  and  of  C.  D.  and  A.  A.  and bw 

wife,  and  of  divers  others,  and  lived  and  associated 
with  them  on  terms  of  mutual  respect,  confidence, 
and  intimacy ;  and  was  by  divers  of  those  persous,  to 
wit,  the  said  Sir  W.  B.,  J.H.,C.  D.  and  A,A.  and  others, 
received  and  entertained  in  their  respective  houses, 
and  found  and  provided  by  them  respectively  with  meat 
and  drink,  gratuitously,  and  without  any  price  or  snio 
of  money  whatever,  by  her  paid  or  payable  for  the 
»ame,  and  the  great  redoctioo  of  her  necessary  ezpen* 
ces  of  living  and  maintaining  herself,  and  the  great 
increase  of  her  riches,  &c. ;  with  a  further  averment 
that  the  dcfendafii  contriving  to  impoverish  her  and 
deprive  her  of  all  the  benefit  and  advantage  to  her 
fortune  and  pecuniary  circumstances,  so  by  her  re- 
ceived and  receivable  as  aforesaid,  &c.  and  concluding 
per  quod,  her  friends  and  neighbours  and  acquaintan- 
ces, especially  the  several  persons  hereinbefore  in  that 
behalf  named,  have  wholly  refused  to  bold  or  permit, 
any  intercourse  or  society  with  her,  or  to  receive  or 
admit  her  into  their  respective  houses  or  company,  or  to 
find  or  provide  for  her  meat  or  drink  or  any  other  be- 
nefits or  advantages  in  any  manner  whatsoever,  as 
they  be((pre  that  time  had  donp,  and  otherwise  would 
have  continued  to  do,  whereby  the  ssixd  plaintiff"  had 
lost  all  those  benefits  and  advantages,  being  to  her, 
theretofore,  of  great  value,  to  wit,  of  the  annual  value 
of  lOOl.  and  has  been  and  is  obliged  to  incur  a  much 
greater  expence  in  her  necessary  living  and  supporting 
herself,  to  a  large  amoupt,  to  wit,  to  the  annual  amount 
of  lOOl.  than  she  theretofore  had  done^  and  otherwise 
would  have  done,  &c. 

To  this  the  defendant  demurred  specially,  and  the 
plaiaiiff  joined  in  demurrer. 

CuRv^ooD,  in  support  of  the  demurrer,  was  to  have 
9ir|;ued,  that  the  words  not  being  actionable^  except  in 
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respect  of  special  damage^  the  damage  here  laid  was 
not  such  specific  and  sabstantial  damage  as  the  coart 
could  take  cognizance  of;  bul  must,  from  the  state- 
ment of  the  decIaratioD;  be  the  loss  of  a  mere  gratuN 
tons  and  eleemosynary  invitation  to  dinner.  Hav- 
ing staled  this  position^  and  cited  Walker  v.  Bayley.^ 
"••      ■  .  *  •     . 

Lord  Ellenbobough,  C.  J.  recommended,  that 
he  should  withdraw  his  demurrer,  and  go.  to  the  jury^ 
who  if  that  were  the  case,  would  find  for  the  defendant , 
but  he  seemed  to  intimate,  that  it  might  not  be  so 
clear  upon  the  face  of  the  record,  merely,  without  such 
finding. 

CuRwooD  said,  that  he  advised  the  party  to  take 
issue  instead  of  demurring ;  and  upon  consultation, 
with  the  SoLiciTOR'GENERAfi,  who  was  with  him,  the 
defendant  accordingly  withdrew  his  demurrer. 


1806. 

Mbaobeb 

versus 

MOQAB. 


Newton  against  Ch antler. — January  $8. 

j1  trader  in  ioMlveni  cireumtUmc€$t  ani  under  arrewt  in  ejff euiion, . 
aiUuniief  a  creditor^  Mtigna  alt  hit  goode  ank  t§tcti  to  kirn,    ^^l^^i^^l 


in  paifmemt  of  hi»  debit  with  a  trwtfor  paymetU  of  the  turpbu   assignment 
tohimitff,    ffeldfihiiis  ni   cmtbefnplatiQn   qf  bankruptcy  and 
framdalenimUhinthB  etat.l  Jac  I.  c,  15,  ««   2,  notwithstanding 
ike  compulsion  of  the  arrests 


T^HIS  was  an  action  of  trover  brought  for  the  reco- 
very of  certain  household  goods,  and  stock  in 
trade^  mentioned  in  the  declaration,  and  late  the  pro* 
pertj  of  one  George  Stelfox,  which  action  came 
on  to  be  tried  at  the  assizes  for  Chester,  on  the  ISth 
day  of  September,  1805,  before  Robert  Dallas, 
Esquire,  and  Francis  Burton,  Esquire,  when  a  ver- 
dict was  found  for    the  plaintif  for  3001.   damages. 


NlWTOlf 

vcrtus 
Chantlir. 


)|0.    XXVIII. 


*  2  Bos  and  P.  219. 
N.  s.  T 
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1606.        and  408.  costs^  saiiject  to  the  opinion  of  ibis  eourton 
Til^ow     ^^^  following  case .    That  the  said   George  Sitelfox, 
tertus       being  a  malster  and  trader,    became  indebted  to  the 
defendant,  a  banker  at  Northwich,  in  the  sumof  SOOl. 
and  to  the  plaintiff  in  the  som  of  690I.  for  jost  and 
true  debts,  who  for  recovery  thereof,  respectively  sued, 
out  bailable   process  against   the   suid   George   SteU 
fox,  in  the  month  of  June,  1S03.  That  the  defendants 
writ  was  first  delivered  to  the  sheiiff,  who  thereupon 
arrested  the  said  George  Stclfox  on  the  24th  of  June, 
1803.    That  the  said  George  Stelfox,  being  in  custody 
upon   that  arrest,    in  order   to  procure    his  release, 
agreed  to  give  a  bill  of  sale  of  all  his  goods  and 
stock  in  trade  to  thfs  defendant  for  securing  the  pay- 
ment of  his  debt,  who  then  declared  that  b^  should 
immediately  put  the  same  in   force.   Whereupon  a 
bill  of  sale  on  the  said  24th  day  of  June,  1603,  was 
made  and  executed  to  the  defendant,  by  the  said  George 
Steffox,  a  copy  of  which  is  as  follows:  *  To  all  people 
to  whom  these  presents  shall  come,  I,  George  Stel- 
fox,  of  Rudkeath  lordship,  of  the  county  of  Chater^ 
malster,  send  greeting,  whereas  I  am  justly  and  truly 
indebted  unto  Thomoi  Chantler,  of  Northwich  in  the 
county  of  Cheiter,   geutleman,  in  the  sum  of  3001.; 
DOW  know  ye,  that  I  the  said  George  Steffox,  for  the 
better  and  more  speedy  raising  and  paying  of  the  said 
sum  of  SOOl.  so  due  and  owing  by  me   as  aforesaidi 
and  for  and  in  consideration  of  the  sum  of  5s.  of  lawful 
British  money  to  me  in  baud  paid  by  the  said  I%(nna$ 
Chanller,  at  or  before  the  sealing  and  delivery  of  these 
presents,  the  receipt  whereof  is  hereby  acknowledged, 
and  for  divers  other,  good  causes  and  valuable  consi- 
derations me  thereunto  moving,   I,   the  said  George 
Stelfoxh^ve  granted,  bargained,  and  sold,  aud  bj  these 
presents  do  fully,   freely,  and  absolutely  grant,    bar- 
gain, and  sell,  unto  the  said  Thomas  Chantter,  his  ex- 
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ecutorsj  admintstriitors^  aod  assigns^  all  ^nd  singular        1806. 
m;  household  goods  and  forniture^  malt^  stock  in  trade^     n'^' 
aod  effects  whatsoeveri  now  remaining  and  being  in,        versus 
apoo,  orabout  the  messuage  or  dwelling  bouse,  malt-    Chantleb. 
kiln  and  premises;  wberein  1  now  inhabit,  dwell,  use, 
and  occupy,  situate,  lying,  and  being  in    l^udheaih 
lordship  aforesaid,  and  all  other  my  goods,  chattels, 
and  effects  whatsoever,  in  whose  hands,  custody,  or    , 
possession  soever  the  same  now  are  or  may  be  found,  and 
all  my  estate,  right,  title,  and  interest,  of,  iu,  and  to  the 
same^  and  every  part  and  parcel  thereof;  to  have  and 
to  hold  all  and  singular  the  Said  goods,  malt,  chattels, 
and  effects  whatsoever,  hereby  before  granted,  bar- 
gained, aod  sold,  or  intended  so  to  be,  to  the  said 
ThomM$  CkantUr,  his  executors,  administrators,  and 
as^gns,  as  his  and  their  own   proper  goods,  chattels, 
«od  edects    for  ever,  to  the  intent  and  purpose  that  ^ 

he  Ae  said  TJiomas  ChantUr,  his  executors,  and 
administrators,  and  assigns,  shall  and  may,  by  sale 
and  disposal  of  all  or  any  part  of  the  said  goods  and 
premises,  levy  and  raise  the  said  sum  of  SOOl.  toge- 
ther with  all  reasonable  costs  and  charges  attending 
the  sale  and  disposal  of  the  said  goods,  and  chattels, 
and  effects,  and  render  and  restore  the  overplus  of  the 
aaid  goods  and  money,  (rf  any  be)  unto  me  the  said 
George  Sielfox,  my  executors  or  administrators  ;  And 
I,  the  said  George  Sttlfox,  do  hereby  for  myself  my 
executors  and  administrators,  and  fur  every  of  them, 
covenant,  promise,  grant,  and  agree,  to  and  with 
the  said  Thomas  Chantler,  his  executors  and  admitiis* 
trators,  that  1,  the  said  George  Sielfox^  my  executors 
and  administrators,  all  aod  singular  the  said  goods, 
chattels,  and  effects,  unto  the  said  Thomas  Ckaniler^ 
his  executors,  administrators,  aod  assigns,  agaip&t 
ae  the  said  George  Stelfox,  my  executors  and  adminis- 
trators, and  against  all  and  every  other  person  and  per- 
sons whomsoever^  ihi^l.and  will  warrant  and  for  ever 
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1806.        defend  by  these  presents,  of  which  goods  and  chattels 

•^ "      I  have  put  the  said  Thomas  Chanikr  in  fall  and  peace- 

vernu        sd>le  possession^  by  delivering  to  him  one  knife  at  the 
CHAHXLBft     sealing  and  delivering  of  these  presents;  in  witncsi 
whereof»[  have  hereunto  putcny  hand  and  seal,  the  25th 
day  of  June,  in  the  year  of  our  Lord  1803.  Sealed  and 
.delivered  by  George  SUlfox,  being  first  duly  stamped  in 
the  preaence  of  JoAn  £//isoii.T-G  borgb  Stelfox/  That 
the  defendant  on  the  said  £4th  day  of  June,  \QOS,  and 
immediately  after  the  execution  of  the  bill  of  sale^  took 
4)os9ession>  by  virtue  of  the  bill  of  sale,  of  the  property 
.thereby  assigned^  being  the  property  mentioned  in  the 
declaration,  and,without  loss  of  time>  caused  the  tame  to 
be  sold,  and  the  proceeds  of  the  sale^  after  satisfying  aa 
extent  before  that  time  duly  issued^  at  the  sait  of  the 
crown  against  the  said  George  Siclfox,  amounted  to 
3001.    Thatthesaid  George  Sttlfox  at  thetsaie  of  ex* 
eculiog  the  said  bill  of  sale  knew  that  he  was  in  insoU 
vent  circumstancesibut  he  had  not  then  oommitled  any 
act  of  bankruptcy.    That,  od  the  6th  day  of  July, 
1803,  a  commission  of  bankrupt  daly  issued   against 
the  said  George  Stelfox,  oa  the  petition  o( the plaintif, 
ander  which  he  was  declared  a  bankrupt,  the  comrnis* 
sioners  being  of  opinion,  that  the  execution  of  the 
bill  of  sale  to  the  defendant  was  an  act  of  bankruptcy, 
and  ihe p/aintiff  being  duly  chosen  assignee,  an  assign* 
inent  was  duly  executed  to  him  of  the  personal  estate 
and  f  ifects  of  the  bankrupt.    The  question  is,  whether 
the  plaintiff  is  intitled  io  recover  ?  If  yea,  the  verdict 
to  stand ;  If  not^  a  nonsuit  to  be  entered. 

RiCHABDSON,/or  the  plaintiff,  "  The  question  is, 
•whether  this  bill  of  sale  of  all  the  bankropt's  effects  to  a 
•particular  creditor,  foribe  parpose  of  paying  that  parti- 
cular creditor,  and  thcR  reserving'  an  ulterior  interest, 
and  trust  for  the  bankrupt,  is  an  act  of  bankruptcy.  la 
Worselcyr.  De-Mnttos,*  and  the  other  cases,  it  is  clearly 

♦  1  Burr.  457. 
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held  that,  if  the  trader  is  brought  to  a  state  in  which  he  ^906. 
most  necessarily  come  to  a  stop,  he  is  thereby  made  N^iwrotf 
a  bankrupt.  When  all  the  effects  of  a  trader  are  as- 
signed be  must  become  bankrupt^  for  he  can  no  longer 
proceed  ia  his  trade.  And  such  an  assignment  is  an  act 
of  baokruptcy^  for  this  further  reason^  because  it  de- 
feats rhe  whole  policy  of  the  bankrupt  laws,  the  object 
of  which  is  to  have  all  the  effects  of  a  bankrupt  disposed 
of  equitably  and  equally,  by  being  assigned  to  trustees 
appointed  by  and  for  the  creditors  at  large  ;  and  this 
object  oaght  not  to  be  defeated  by  assigning  to  one 
creditor,  who  is  a  trustee  of  the  trader's  own  choosing^ 
instead  of  the  assignees,  who  are  trustees  chosen  by 
the  creditors  at  large.  It  is  not  material  in  this  case, 
that  \\\e.  defendant  had  arrested  the  bankrupt  previ- 
ously to  the  signing  of  the  bill  of  sale,  for  the  stat.  1  Jac. 
/.  c.  15,  8.  fi,  provides,  that  if  any  one  make,  or  cause 
to  be  made,  any  fraudulent  grant  or  conveyance  of  his 
lands,  tenements,  goods,  or  chattels,  to  the  intent^ 
or  whereby  his,  her,  or  their  creditors  may  be  de- 
feated or  delayed  for  the  recovery  of  their  just  and 
true  debts,  he  shall  be  a  bankrupt ;"  and  the  statute 
19  Gw.  ///.  c.  22,  s.  2,  contains  no  exception  to 
protect  deeds  made  upon  such  compulsion^  but  only 
to  protect  payments  made  in  the  ordinary  course 
of  business,  and  this  is  not  such  a  payment.  In 
Cox  V.  Morgan,*  it  became  a  question  whetlier 
such  a  payment  by  compulsion  was  a  payment  in 
the  usual  course  of  business,  and  Chambre, 
J.  differed  from  the  opinion  of  the  rest  of  the  courts 
and  thought,  that  it  was  not;  but  the  other  judges 
held  that  a  payment  by  such  compulsion  ivas  protected. 
He  cited  also  Wilion  v.  Day,'\'  Alderson  v.  TemplcX 
RuU  V.  Cowper,§  Law  v.  Skinji€r,%  and  also  Butcher 

»  a  Bm.  and  Pull.  89«.     t  8  Burr.  627.     t  *  ft^-  ^2». 
^  Covptr,  62d.      1  S  B/.  .Rtf.  997. 
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18116.       ▼•  Easto ;  which  latter  case  he  coDskleKd  as  decisive)/ 
r; in  point/* 

CiiIIit"i«.  Clarke,  J.  contra.  "In  all  the  cases  opon  the 
construction  of  the  statute  1  Jac,  I.e.  1 5,  s.  2,  the  court 
has  looked  at  the  circumstances  of  each  particular  case, 
to  see  whether  the  deed  is  fraudulent  or  not.  And  in 
Wonehy  v.  Dt  Mattos,  Lord  Mans/leld  considers  the 
deed  itself  as  equivocal.  lie  says  '  of  all  the  equi- 
vocal facts  which  can  amount  to  acts  of  bankruptcy, 
deeds  are  the  most  open  to  be  explained  by  a  variety 
of  circumstances.  Hardly  any  deed  is  friauduleot 
upon  the  mere  face  of  it.  It  is  a  good  sale  if  the 
consideration  be  true;  fraudulent  if  false;  good,  it 
possession  immediately  follows;  bad,  if  it  do  not. 
Here  then  was  a  fair  and  honest  consideration;  the 
defendant's  debt  was  SOOl.  and  the  goods  in  the  bill  of 
Bale  produced  no  more ;  and  ihcre  was  no  visible  ow- 
nership left  remaining  in  the  bankrupt  by  which  credi- 
tors might  be  deceived.  In  Wilson  v.  Day,  on  the 
contrary,  there  was  no  change  of  possession.  In 
Butcher  v.  Easto,  the  defendant  had  not  made  the 
application  for  bis  debt  previous  to  the  conveyance. 
It  was  a  voluntary  olTer  on  the  part  of  the  bankrupt 
to  Easto ;  and  he  had  not  used  due  diligence.  Al* 
though  the  bankrupt  tliere  was  arrested,  yet  it  was  not 
by  Easto.  In  Law  v.  Skinner/^  the  conveyance  was 
not  accompanied  with  possession,  and  in  Compton 
.  V  Bedfordff  there  was  an  assignment  of  all,  A  trifle, 
ciccepting  a  man's  stock  in  trade  in  favour  of  parti- 
j  vulalr  creditors,  just  before  an  act  bf  bankruptcy  com- 
tnitted,  which  was  therefore  fraudulent  and  void. 
There  must,  therefore,  be  some  fact  from  which  fraud 
tran  be  inferred  as  from  collateral  circumstances  extrin- 
sic of  thte  mere  deed  itself,  but  in  this  case  there  is  a 
total  absence  of  all  such  circumstances.** 

•  Bl.  Rep.  39U        t  BL  Rep.  362. 
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RiCHAR]>80K>fft  rrply/'  Sttlfox,  the  bankrupt  knew^  ^wb. 

at  th^  lime,  that  he  was  insolvent^  which   is  of  itself  ■ 

a  collateral  circumstaAce    sufficiently    indicative  of  ^J^J^' 

fraud,**  CHAwxtM- 

La WHENCE^  J.  **  It  is  not  necessary  to  look  at 
o^er  circumstances^  if  the  deed  itself  disables  him 
from  carrying  on  his  trade.  In  Law  v.  Skinner,  it  is  . 
reported,  that  the  courtsaid^  that  that  made  the  bauk* 
Topl  insolvent,  and,  therefore  was  an  act  of  bank- 
ruptcy. Bat  a  man  may  be  insolvent,  and  yet  not  a 
bankropi.  It  is  only  an  act  of  bankruptcy  by  confer- 
ring a\l  the  property  pn  another,  and  preventing  Him 
from  carrying  on  his  business,  in  order  to  provide  for 
the  payment  of  his  debts.  But  the  mere  ceasing  to 
trade  will   not  be   an  act  of  bankruptcy." 

RicflAtDfOM.  ''  In  Wonhy  v.  De  Mattos,  Lord 
Man^eld  said,  that  case  was  clear  both  upon  the  deed 
and  upon  the  circumstances  collateral  to  the  deed* 
Butcher  v«  Easto,  is  not  distinguishable  from  this.'* 

Lord  Ellenborough,  C.  J.    "  This  is  a  question 
arising  apon  a  deed  made  by  a  person  who  had  been 
anesled  at  the   defendant's  suit,  and  against  whom 
there  was  another  writ  out  at  the  suit  of  another  credi- 
tor^  he  being   then  in  insolvent  circumstances,  and 
knowing  himself  to  be  so.     In  this  situation,  he  exe« 
cuted  an  assignment  of  all  his  effects.    This  has  been, 
in  all  cases,  held  to  be  an  act  of  bankruptcy.     If 
it  is  not,  there  should  at  least  be  something  on  the 
part  of  him  who  says  it  is  not  an  act  of  bankruptcy, 
and  not  fraudulent,  to  shew  that  it  is  notin  contemplation 
of  bankruptcy,  and  to  delay  creditors.    I  lay  down 
that  every  man  is  to  be  considered  as  contemplating 
the  ordinary  consequences  of  every  act  that  he  does. 
He  knows,  that  by  such  an  assignment,  he  is  prevent- 
ed from  carrying  on  his  business;  and  that  operates  as  an 
inconvenience  on  the  creditors  at  large,  and  delays 
the  payojent  of  their  debts*    in  making  this  deed^ 
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1806.  ^  nmsthave  been  contemplating  bis  probable  bank- 
— —  ruplcy.  In  this  particular  case,  he  might  contemplate 
*'mw*      an  aot  of  bankruptcy,  in  invitum,  by  laying  in  gaol  two 

CsAVTi^Kw  months.  If  he  did  not  provide  for  the  discharge  of 
the  execution  hemust  remain  inprisan  so  long.  Tbea 
ynust  he  not  contemplate  the  necessary  consequence 
pf  his  deed  i  I  do  not  mean  that  there  is  an  act  of 
bankruptcy  visibly  and  instantly  before  him ;  but  I 
must  assign  this  purpose  to  his  act,  which  is  the  ne- 
cessary consequence  of  it,  and  must  consider  that  he 
meant  to  produce  that  necessary  effect,  which  opcw^^* 
asan  injury  to  the  rest  of  the  creditors.  Under  these  cir- 
cumstances where  he  is  disabled  wholly  from  trading, 
I  must  consider  this  as  a  fraudulent  deed^  within  this 
statute," 

Grosc,  J.  ''Generally  8p€aking,an  assignmentof 
oUisan  act  of  bankruptcy,  and  this  case  is  notdisUn- 
guishable  from  others.*' 

Lawrence,  J.  ''  If  the  necessary  consequence  of 
this  deed  was  to  prevent  the  goods  from  going  to  all 
the  creditors,  and  to  cause  them  to  go  to  a  partial  cre- 
ditor in  opposition  to  the  course  of  the  bankrupt  la^^^ 
that  is,  notwithstanding  the  circumstance  of  the  com- 
pulsion of  the  arrest,  an  act  of  bankruptcy." 

Le  BtANc,  J.  ''  In  cases  like  this,  it  has  be?n  held, 
that  a  conveyance  of  all  the  goods  of  a  bankrupt,  tos 
particular  creditor,  is  an  aot  pf  bankruptcy,  and  it 
makes  no  difference  tliat  the  person  ticking  the  assign- 
ment made  an  arrest.  I  cannot  distinguish  this  case 
from  ^tt^cAer  V.  £fl6/o,  where  a  man  executed  a  deed 
to  a  creditor  who  came  forward  to  relieve  that  debtor 
from  the  arrest  of  another  person ;  and  that  is,  there- 
fore, a  clear  authority,  that  thQ  circumstance  of  com- 
pulsion by  arrest  shall  not  take  this  out  of  the  general 
rule." 

JuDfiMEUTforthe  piajntifF' 
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ScnoLEY  and  Another  against  PAGE.-^Jtf/i,  31.  iwe. - 

To  debt  on  a  baiUbomij  at  the  Muit  of  the  sheriff  tho  defdn-  f,^*;^;^/ ' 
daot  pleaded  that  the  action  voa$  brought  for  the  benejti  Satistaction. 
of  one  S,  abaUiff  to  the  plaintiff,  and  thai^  on  the  arreni^ 
he  paid  ^*lt,  on  account  vj  debt  and  cosdi  to  S,for  the  plaki*- 
Min  the  suit ,  and  also  bl.  further  fin  satisfaction^  b^for9 
the  rule  on  the  sheriff  expired^  and  uhich  leould  have  so*, 
tufied  the  debt  and  costs^  and  isas  bjf  S,  accepted  in  satism 
faction  ;  hefdbad^  on  demurrer^  for  S.  hud  no  legal  intCm 
reti  in  the  bond^  and  no  poicer  even  to  release  bjf  deed^  and 
satisfaction  rsithout  deed  is  no  pleu^  and  it  ought  to  have 

been  the  ground  of  an  application  to  the  equitable  jurist 

dktian  of  thecourty  if  avoitabie  at  all. 

^HEpiaintiffs  declared  in  debt,  upon  a  bail-bond     ^'^^^ 

made  to  them  i\s  sheriff  of  Middlesex,    Therfc-      ^,A^m. 
f(niavt  craved  o^er  of  the  bond  and  condition^  which 
was  for  the  appearance  of  one  W.  Mearns,  at  West* 
viinster,  on  Wednesday  next  after  13  days  gf  Ea%t(T, 
to  answer  to  George  Lovcday,  8cc.  and  also  to  a  bill  of 
the  said  George  for  i50l.  8cc.  and  the  defendant  sajg, 
actio  :  non,  because  tlie  action  is  brought  and  prose* 
cuted  by  \he  plaintiffs,  for  the  use  and  benefit  of  one 
James  Simpson,  and  astrnstee  for  him  and  not  for  their 
own  use',  and  further,  that  before  the  making  of  tbf; 
obligation^  the  said  IV.  Mearns,  Iq  wit^  on,  8tc.  at,  ^c 
was  arrested  by  the  said  James  Sin/pson^  then  being  one 
of  the  bailiffs  o{  the  plaint i^^  as  sheriff  of,  &c.  uudex 
8  certain  precept  of  oiir  lord  the  now  king,  apd  called, 
A  Bill  of  Middlesex,  &c.  at  the  suit  of  the  said  George 
Loveday,  against  him   the  said  IV.  Mearns,  and  re- 
turnable in    the  said   court,    on  Wednesday  after    15 
days  of  Easter  then  next  following,  aud  now   past« 
8cc.  and  which  was  indorsed  for  bail  for  20L  by  virtye 
of  an  affidavit,  &c.  and  under  and  by  viriueof  acertaip 
warrant  under  the  hand  and  sealofihe  said  sheriff,  &(n 
And  the  said  W.  Mearns  having  been    so  arretted  hj 
the  said  Jamti  Simpson,  at  such  bailiff  of  tbc'said  she* 

no.  XXYIIl.    M.  S.  U 
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i«6.       riS  of  Middlesex,  h^  the  said  If.  Afeana  did  aftes^ 
wards  and  before  ibe  retarD  of  the  said  precept^  to 
wit,  on  the  flOth  day  of  March,  in  the  year  afereiaidi 
al,  8cc.  pay  to  the  said  Jamis  Simpson  a  large  sum  ^ 
numey,  to  wit,  the  sam  of  ^K  for  and  on  accoantof 
the  debt  and  costs  in  the  said  action,  so  commeDced  by 
the  said  6.  Loiveday  against  the  said  IV.  Mearmt  >od 
of  the  fees  and  expeoces  attending  the  said  arreiti  giv- 
ing the  said  bail-bond  and  other  charges^  and  that, 
afterwards,  and  before  the  return  of  any  rqk  ofi^o 
said  court  of  our  said  lord  the  king,  before  ihe  king 
himself,  upon,  or  commanding  the  aaid  sheriff  to  re* 
turn  the  said  writ,  and  long  before  the  contfDeoce* 
ment  of  this  suit,  to  wit,  on  the  9d  day  of  Meif,  io^bs 
year  aforesaid,  he  the  said  ff.  Mearm  did  pay  to  the 
said  Jamei  Simpson,  as  such  oflScer  as  aforesaid,  the 
fucther  sum  of  6l.  for  and  on  account  of  the  debt  and 
costs  in  the  said  action  so  commenced  by  the  laid  G< 
J/roeday  against  him  the  said  W.  Meams,  the  fee), 
expences,  aiid  charges,of  and  attending  the  said  arrest, 
and  giving  the  said  bond  and  damages  sustained  by 
reason  of  any  proceedings  then  taken  by  virtue  thereof, 
or  of  or  upon  the  said  precept,  making  in  the  whole 
the  sum  of  27\.  which  sum  of  money  was,  then,  and 
there  at  the  time  the  same  were  so  paid  as  li^st  afore- 
said, fully  sufficient  to  pay  and  satisfy  to  the  said  G, 
Jjoveday,  the  plaintiff  \n  the  suit  aforesaid,  the  debt 
and  costs  in  the  said  action  so  commenced  by  him 
against  the  said   fT,  Mcams  as  aforesaid,  and  the 
f(es,  costs,  and  expences,  of  and  attending  the  said 
arrest,  giving  the  said  baiUbond  and  all  proceedingt 
had  thereon,  or  of  or  upon  the  said  precept :  and 
«which  sum  of  27l.  so  paid  in  manner  aforesaid,  the  said 
James  Simpson  then  and  there  accepted  of  afid  frow 
the  said  fV,  Mtarns,  in  full  satisfaction  and  discbarge 
of  the  said  writing  obligatory  and  coi^ition  ifaereoC 
and  of  all. damages  apd  cause  of  acUon^  ip  reaped 


fA^€. 
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fItmMti  ^^  be  fbrther  says^  that  if  any  damage  or  i806. 
expeaee  has  accrued  by  reason  of  him  the  said  fVm.  scnotzt 
tUmttu  Bol  appearing  in  the  said  court  of  our  said  o^^ 
lonl  the  king,  according  to  the  condition  of  the  said 
irriiag  obligatory,  and  the  exigency  of  the  said  pr^ 
eepty  snbsettnent  t<xthe  paymentof  thesaid  €7l.>  the  samt 
was  occilsioned  by  the  default  of  the  said  James  Simf* 
soji^  in  not  paying  orer  to  the  said  plaintiff  in  the  said 
actieo^  or  bis  attorney,  the  amount  of  the  debt  and 
coiU  trbtch  woald  have  been  taken  and  accepted  by 
tbt  ilad  phnaiffk,  or  bis  said  attorney,  and  sufficient 
t#  pay  wlach,  over  and  besides  such  fees,  expences, 
fiiid  charges  as  aforesaid,  had  been  so  paid  by  the  said 
W^  UrtfTM  to  th^  said  James  Simpion.  The  plaintiff^ 
demnxfeA  and  shewed  for  cause  that  no  competent  dis* 
€lrturg^  by  the  said  plahUifi  or  either  of  the  said 
writing  obligatory,  or  the  condition  thereof,  or  any 
legal  satisfaction  thereof,  to  them  or  either  of  them, 
is  staled  on  the  said  plea ;  and  it  is  not  shewn  at  what 
tine  or  place,  t>r  under  what  circumstances,  the 
mUpiaiMi^i  became  or  were  trustees  for  the  said 
Jaaics  StMpson  ;  or  when,  where,  or  in  what  manner, 
the  said  Jame$  Sin^nom,  became  entitled  to  any  bene- 
fit Of  advaats^of  or  from  snob  writing  oUigalory ;  aibd 
it  is  not  alledged,  that  the  said  Jmrnes  Simpson  had 
anj  beneficial  or  other  interest  in  the  said  writing  obli* 
g^iarj  at  the  lime  of  his  acceptance  of  the  money  by 
she  said  plea  supposed  to  have  been  paid  to  him  in  sa^- 
tisfiGtioa  and  discharge  thereof;  and  for  that,  if  the 
said  JiaMiej  ^MiyMoii^  were  at  that  time  interested  in  the 
said  writing  obligatory,  no  sufficient  discbarge  thereof 
by  him,  or  satisfaction  of  the  same  to  him,  in  point  of 
law,  is  sbewo  by  the  sameplea^ 

Jotnder  in  demurrer. 

.  HammxaTp  tn  $Hppoft-^^  the  demurrer;  **  Where 
ikmt  ii  M^dutyle  be  pcrfecneA  atising  upoa a  dei4» 
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iMift.  for  any  act  to  be  don^,  ex4!ept  the  pajment  of  monty, 
^cholTx  •ccord  can  only  be  by  deed,  and  there  can  be  »osaii»» 
'  trrsnj  faction  pleaded,  but  by  deed  ;  Peto'9  caw.*  So,  vihw 
^^^'*'  there  was  debt  brought  on  a  bond,  the  defendant  plead- 
cd  an  indorsement  of  a  condition  to  render  an  ac« 
pount  before  a  certain  d.iy,  and,  that,  before  that  day 
be  paid  so  much  money  in  satisfaction  ;  it  was  held 
upon  demurrer  that  no  payment  of  money  in  satis* 
faction  ^an  be  pleaded  f  So  here,  there  is  an  attempt 
to  raise  a  question  of  fact  upon  the  record  by  way  of 
plea,  which  ought  tp  be  the  foundation  of  an  appli- 
cation to  the  equitable  jurisdiction  of  the  court,  la 
Donnelly  v.  Dunn,X  to  an  action  brought  upon  are- 
cognizance  of  bail,  \\\e  defendant  pleaded  tbebapk- 
rupt(*y  of  the  defendant  in  the  origiaal  action ;  aod  it 
was  held  bad  on  demurrer.  And  it  was  said  that  it  was 
pf  importance  to  the  profession  to  put  an  end  to  de» 
fences  being  stated  upon  the  record,  which  might  more 
properly  be  applied  to  the  equitable  jurisdictioa  of  the 
court:  and  yet,  there  it  v^as  clear  that  the  defendant 
niight  have  been  relieved,  upon  the  facbi  there  stated, 
upon  motion ;  Preston  v«  Chri$tma$."§ 

.  Lb  Blamc,  J.  ''  Your  argument  goes  to  shew^thal 
evien  if  the  money  had  been^paid  to  the  plaint^  in 
the  action.  It  would  not  have  been  a  good  pica  to  thii 
action. 

But,  secondly,  admitting  that  if  the  satisfaction 
{)Ieaded,  would  be  a  good  bar,  before  the  breach 
of  the  condition  of  the  bond,  yet  it  cannot  be  plead- 
ed, after;  and,  here  the  wliole  sura  was  not  paid  till 
after  die  breach  of  the  condition,  by  two  paymenti 
ot  MZl.  and  .^1.  At  common  law  the  payment  of  mo- 
ney in  a  condition  to  a  bon4  could  not  be  pleaded  ;  and 
it  was  necessary  to  pass  a  statute  for  the  expi^ss  ptir- 
po^e  of  allowing  it." 
»   .    ■  ■ — -- ■   ■  -  I      . 

•  p  Co,  Hep  ra.      +  D^r.  Rrp.  1 .      X^^^-^^*  *^' 
i  2  IViUoft^  %6. 
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UwsBNCB,  J.    ''  That  applies  only  16  the  |^ay.       18(W, 
meat  of  a  less  sum  than  the  bond  ;  at  all  tiaaes,  the 
pajmeat  of  the  penalty  might  be  pleaded. 

'  In  this  case  tliesam  is  less  thaii  the  penalty.  Where 
there  was  an  agreement,  instead  of  paying  plaintiff 
on  a  certain  day,  to  give  the  obligee  ahorse,  and  SOl.  it 
was  held,  that  it  was  not  a  good  satisfaction  although 
the  delivery  was  on  the  day  in  pursuance  of  the  agree- 
ment made  before  the  day.  Thirdly,  this  is  pleaded 
not  as  accord  and  satisfaction  nor  as  an  agreement  in 
saltsfaclton  ;  and  it  is  not  shown  that  Simpson  bad 
any  interest  in  the  bond  for  the plaialiff  or  otherwise; 
for  the  plea  is  only,  that  at  the  time  of  the  actioa 
brought,  the  action  is  brought  for  the  benefit  ofSimp^ 
ton.  And  il  does  not  even  appear  that  he  had  any 
interest  in  the  bond  at  the  time  of  the  payment,  when, 
if  it  ever  was  a  sati^^faction,  it  was  so  then.  Simpum 
therefore,  to  whom  the  satisfaction  is  made,  could  not 
even  have  released  the  bond,  and  therefore  could  not 
take  satisfaction  for  it. '  Debt  on  a  single  bill  made  to  A. 
to  the  vses  of  him  and  B.  the  defendant  pleads  a  release 
made  to  him  by  B.,  on  which  the  plaintiff  demurs ; 
and  withont  difficulty ;  it  was  adjudged  for  the  plains 
tiff.  For  B.  is  no  party  to  the  deed ;  and  therefore, 
can  neither  sue,  nor  release  it;  but  it  is  an  et]uitable 
trust  for  hira,  and  suable  in  Chancery,  if  A.  will  not 
let  him  have  part  of  money,  and  the  book  of  E.  IV. 
cited  that  he  might  in  such  case,  release,  denied  to 
be  law."*     He  cited  also  %  Institules,  6?<5r. 

EspiNAssE,  contra,  cited  Ifincli  v.  Keeley^Y  and 
Bottotnley  v.  lirooke,X  and  contended  that  the  bailKT 
Sinqfson,  was  in  effect  the  sheriff,  and  that  the  court 
would  take  notice  of  the  trust  and  of  the  real  interest 
of  the  parties. 


•  OJTcy  V.  rrard,  1  Lev.  «W.      +  1  Term  Rep\  619. 
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1906.  Lord  EhhBVBomovGH,  C.   J.    ''   If  the  bttliir 

,j^,,^,^,^     aod  the    sheriff   are   one  person,    tbeii  ought  wrt 


this  to  have  been  pleaded  as  payment  to  the  she» 
'^^^       riff.     As  to  this  bond,  if  the   court  woold  take  no* 
tioe  of  such  trusts^  tben  the  statute  which  makes  bui* 
/  bonds  assignable,  would  be  nearly  uieless.     If  tbii 

plea  were  allowed^  there  would  be  an  end  of  the  sim* 
pltcity  of  the  common  law,  and  of  the  distioctioa  be* 
tween  the  two  conrts  of  equity  and  of  oommoa  law, 
and  it  would  make  all  bonds  completely  asugoable." 

Lawrence,  J.  **  In  the  case  of  ffiaeh  v.  Ktekf, 
It  was  contended  that  the  }i/fftji/^  having  been  s  bask- 
Tupt,  the  bond  passed  to  bis  asilgnees,  but  it  was  shews 
that  he  was  only  a  trustee  for  another^  and  it  was  coo- 
tended,  therefore,  that  it  did  not  pass  under  the  coin- 
mtssioo,  but  the  action  was  brought,  not  by  a  trastee 
merely,  but  by  the  original  obligee,  and  can  bav6 
little  bearing  upon  this  case/\ 

Lord  ELLENBoaouGH,  C.  J.  upon  JEipts^M 
citing  Wtbtttrv.  Sca/ct,  cited  in  fVinch  ▼.  Keeltf; 
'<  There  the  bond  was  teken  in  trust  for  the  penoni 
who  were  the  parties  to  the  suit,*' 

Makryat,  stated  that  in  the  court  of  Excheqiter 
lately,  in  the  case  of  Lane  v.  Chandler,  the  court 
had,  as  be  was  informed,  overruled  the  case  of  Bot* 
lom/ejf  and  Brooke,  and  ffinch  v.  Keeley.^ 

LeJBlanc,  J. "  If  the  cases  of  Boiiamlejf  f.  Brooki 
$nd  fVfb$ter  v.  ScalrSf  had  never  been  impeached,  (bis 
|>lea  could  not  have  been  good ;  for  this  goes  wbollj 
beside  that  case/' 

La  WRBNCB,  J«  "  In  the  oase  eked  in  fbeCoffiinoil 
PIeas,during  theargument,t  Bui.i.er,J.  reprobated  the 

*  H  seems  ha  waa  satsiafbrmed  in  tbia, .  Sea  3  JiNii«' 
S.ef.p.77.  +  Vidk  nfr€. 
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prac^  of  patting  npoa  tlie  record  nmtter  whiqh  ikm. 

oagbt  to  be  uppUf^d  to  the  eqaiuble  jurisdiction  of  ib^  $^il^t 

COnrti''                                                                    X  v€rmi 

JvDQMSNTfor  thePiiAiHTifr, 


The  KiMQ  ugaiuslt  the  Inbabitants  of  M|srshav« 
Feb.  l8t. 

cr  OuBrfSp «»*'  8 tfjw* 4  JT,  ///.c.  U,/.  6,  to  fmim  m KkkmetU,  "„'d  4  W^llf. 
^  prnkHe  ^fet  mtd  ck^ge  are  the  emme  thing.    Such  charge  arc.  11.  t.  $. 
JtecmuihcmehMMmutinecetittra^  bejaedin sucecMncn^nci  •S^gS- Mimit 
mcreia^^mfmtaemiirect^fchkhniajfhcmupended  oreantkmdtitkmiMkOVM* 
sifkcture,    Sem1»fe«  Me  fett  «f  «•  office  or  charge^  U  tkai  U  {wu 

peeeec  iiOyJ^tke  negkd  or  kroat^  vheretf  the  pmr^  m^ 

heindkied.  f 

A  PPEAL  to  the  quarter-sessions    for   East  Kent,    TheKiw* 

from  an  order  of  two  justices,  for  the  removal  ofiheinhabUamt 
Skkard  Wraith,  his  wife  and  children  from  Baxkiif  Iq^  M*mma«, 
M<r%ham,  both  in  the  same  countj  \  whereupon  the 
said  court  confirmed  ihe  order^  subject  to  the  opinion 
of  this  court  upon  the  following  case  :  Previous  to 
the  year  1 800^  the  pauper's  settlement  was  at  Mtnham  ; 
fometime  in  that  y^ar^  being  informed  that  a  master 
of  the  work-house  in  the  parish  of  Bo:fkjf  was  wanted, 
be  applied  for  that  appointment^  and  was  desired  to 
lead  in  his  proposals,  and  a  certificate  of  his  dniracter 
to  the  weekly  vestry  of  the  parish ;  he  attended  at  such 
vestry,  an4i  after  aome  qnestipns  and  inquiries,  he  was 
desired  to  retire,  that  bis  proposals  might  be  considered. 
Shortly  afterwards  he  was  infonped  that  his  proposals 
vere  accepted  and  his  character  approved  of,  and  he 
was  desired  to  attend  a  sobseiiuent  vestry  to  receive  his 
appoinuuent.  He  attended  accordingly,  bot,  there 
being  but  ^  very  sn^nUatt^od^pce  of  the  inhabiUnts  ^ 
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l^06.        that  vestry,  his  appointment  was  postponed  to  a  nes- 

.jjjj^"j^^j    try  holden  on  the  following  Sundar/,  when  he  attended^ 

verstfs       and,  there  being  twelve  of  the  inhabitants  present,  he 

*If  M?BSHAM?  ^®'  informed  by  the  parish  officers  that  he  was  appoint- 
ed master  of  the  workhouse  of  the  parish  of  Boxfey, 
at  a  salary  of  l61.  per  annum.  Nothing  was  saidj 
either  at  the  time  of  his  appointment,  or  afterwards, 
as  to  the  time  for  which  he  was  to'hold  his  situation  ; 
but  the  pauper  conceived  he  might  at  anytime  bedit* 
missed  at  a  quarter's  notice.  There  was  no  appoint- 
ment in  writing,  nor  any  entry  iq  the  parish  books. 
He  continued  master  of  the  workhouse  ancj  resided 
in  the  parish  of  Boxfey  four  years,  and  during  the 
fifth  year  was  dismissed  at  a  quarter's  notice.  The 
duties  performed  by  the  pauper  were  the  super^i- 
Ending  and  managing  the  poor  ju  tbe  workhouse, 
teaching  the  poor  children  to  spin,  weaving  himself, 
i|nd..  carrying  on  the  manufacture.  He  carried,  tbe 
accounts   quarterly   to    the    overseers.    The   sessions 

*  were  of  opinion  that  the  pauper  did   not  gain  a  set- 

tlement in  the  parish  of  Boxhy  in  consequence  of 
the  appointment  and  service  above  mentioned. 

Taddy,  ybr  the  appeliants,  *'  Such  office  as  mei)* 
tioned,  .iu  tbe  statute  must  mean  either  an  office  at 
commoi^  law  or  one  created  by  statute.  The  king 
cannot  create  a.  new  office.  Offices  must  either  b^  bj 
law  or  custom^  and  offices  can&ot  be  changed,  if  tht 
kiug  grant  an  office,  by  the  name  of  an  office,  with  the 
/ees,  and  ii  appears  that  it  is  new,  the  grant  is  void; 
Must  of  the  ancient  offices  belonging  to  a  parish  have 
an  appointment  by  the  leet,  and  they  hold  for  the 
performance  of  tbe  office ;  but  this,  arises  out  of  A 
mere  contract.  In  the  King  v«  the  Inhabitants  of  II^ 
piituttrj*  where  a  pauper  was  appointed  governor  of  the 


In  tht  Forty-Sixth  Year  of  George  III.  1^3 

vorfchouse  in  the  parish  at  an  annual  salary,  and  it  Was        {^og, 
stated   in  the  case  that  it  was  a   pablic  annual  office  ;       '  ^ 
tiieoourtheld,  that   that   circumstance  prf*cludtd  all        versut 
(fiscossion  ;    and   Bickami  case*  was  cited  to   shew  ^J/!;^''^'*?*' 
that  It  was  only  material  to  prove  that  it  was  an  office 
of  a  public  nature." 

Lord  Ellen  BOROUGH,  C.  J.  '^  What  is  the  test 
of  a  public  office.  Is  it  not,  that  the  oflicer  may  be 
indicted  for  negligence  or  breach  of  duty." 

PtTCAiBNE^    contra.     *' The    appointment   in  this 
case,  was  by  the  parish  in  vestry ;    for  it  appears  that 
he  was   desired  to  give  in  his   terras  to    the  vestry^ 
and  was  not  appointed,  until  there  was  a  sufficient  num* 
ber  of  persons  present  to  authorise   the  appointment. 
It  was  also  an   appointment  at   a  yearly  salary,    and 
as  nothing  was   said  at  the  time  as  to  the  duration  o£ 
the  office,  it  must  be  taken  to  be  an  annual   office) 
What  is  stated  as  to  the  apprehension  of  the  pauper^ 
win  make  no  difference  in  the  legal  effect  of  the  con- 
tract or  appointment.    The  words  of  the  statute  3  and 
*  ff.  IIL  c.  11,   s.  6,  are  *  if  any  person,  who  shall 
come  to  inhabit  in  any  parish  shall  for  himself  exe- 
cute aay  public  annual  office  or  charge  in  the  said  pa* 
rish  daring  one  year,  then  he  sHall  be   adjudged   to 
have  a  legal  settlement.'    It  is,  therefore,   not  neces-* 
wry  to  shew  that  it  is  an  office  ;  it  is  sufficient  if  itjbo 
4  pablic  charge.*'  .     '  » 

lord  Ellenborough,  C.  J.  "  What  is  the  differ-  / 
cnce  between  a  public  office  and  a  charge?  It  seem^ 
to  me,  that  they  are  synonymous  terms.  Having  tbf? 
charge  of  the  workhouse  would  just  as  well  shei^ 
that  he  was  a  public  officer,  by  shewing  tha£  he  hai 
a  charge  which  extends  over  all  the  poor.'  You  carf-i 
not  find  any  case  of  a  public  charge,  as  distinguished 
from  a  public  office."  "  * 

.■  —  ■■    I    1      '  I        .      .J.  'L    >l^  '^^ 

no.  xkix.  H.  s.      '        X'  '  •  ""^  • "    ' 
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^^^  PiTCAiEWB.    '' Tlie  6th  teciion  of  the  i^alute  wai 

Tht  Km^     *°  exception  from  the  general  law,  which  reqaired  no- 

the  hUTil       ^'^*®  ^^       paupert*  coming  to   live  in  the  parish ;  and 

otJd«MM4i«'^  ^^"^'^^^^  ^"~^^c^P^^">  ^^  account  of  tbenuto- 

riety ;  and  it  ban  been  held,   that  it  is  a  ft^tule  which 

ought  to  be  construed  liberally,  being  an  enabling  sU^ 

tute.     And  it  has  atso  been  held  that  it  doe»not  ex- 

tend  merely  to  parish  officet$:  and  this  is  of  all  othen 

an  office  rendered  m')st  nolorious,  by  tlie  election  to  it 

being  made  by  the  whole  parish  in  vestry." 

Lord  Ellekborouoh,  C.  J.  *'  The  argument 
upon  the  special  notice  introduced  by  the  statute  3  and 
,  4  fV.  IlL  c.  1 1,  brings  it  to  the  priaciple  from  which 
ire  set  out ;  whether  the  holdii^  this  pUce  constitute! 
•n  office  within  the  statute,  thnt  is  to  say,  whether  it  ii 
a  public  office  of  notoriety  ?  The  case  which  was  laielj 
decided  of  a  curate  was  certainly  au  office  of  as  much 
poblic  notoriety  as  can  well  be  found.  It  appears  to 
me,  however,  in  this  case,  that  there  is  nothing  likes 
public  office.  An  office  must  be  at  common  law,  or 
by  authority,  either  from  the  crown,  or  constituted  bj 
act  of  parliament.  This  is  neither;  it  is  merely  aa 
employment  arising  out  of  a  contract  with  the  parish* 
If  this  were  a  public  office,  any  person  that  perforois 
any  special  services  for  the  parish  may  be  a  public  .offi- 
cer. If  there  was  any  distinction  between  a  public 
office  and  a  public  charge,  there  might  be  some  diffi* 
Culty;  but  I  can  see  no  difference;  a  public  charge 
j^somethingof  a  public  nature,  imposed  in  virtueof  an 
fififce.  Besides,  is  this  an  annual  office  i  It  does  not 
iippear  to  be  so.  As  far  as  from  the  nature  of  the 
eontrac^  there  being  no  time  specifically  mentioned, 
U  may  continue  for  a  year,  and  may  be  construed 
1^  annuaJ  agreement;  but  even  that  is  explained  by 
the  party  himself,  who  determines  the  contract." 

6^0ts,  h     Wat  absent  kern  iadispositioa. 

I«AWK&MCft»  J*    "**  U  the  pauper   haa  gainecl  • 
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setdement^  It  is  in  consequence  of  that  which  is  rcn-       180«. 
dered  equivalent  to  notice,  by  the  stat.  3   and  4  W.    r^^~^^ 
//I.  c,  U.S.  6.     Heraiist,  thcr^fo^e,   make  out  that        venus 

,  .  ,     ,  ,  .       1  .  *  .the  InhabituiW 

which  the  statote  has  required,  and  we  cannot  construe  ^^f^j^^^gg^jg. 
aoj  thing  to  be  that  which  in  reality  it  is  not,  because 
it  appears  to  be  an  equivalent  for  that  which  the  statute 
intended ;  and  it  will  not  entitle  the  pauper  to  a  settle- 
ment, unlets  it  is  an  office.  The  question,  therefore, 
iisiint>ly,  whether  this  is  an  office  or  not?  In  the 
King  t.  MMQrme,*  it  was  held  that  a  school-master 
of  a  charity  school  was  not  an  officer,  although  his 
aitnation  was  very  notorious.  As  to  the  word  public 
charge,  ooless  that  is  confined  to  an  office,  it  would . 
be  going  a  great  way  indeed  ;  for  suppose  a  man  were 
to  contract  annually  to  keep  the  parish  church  in 
xepm,  that  migbt  be  considered  a  public  charge/' 

Lb  Blanc,  J.    ''  This  man  is  not  within  thesta«^ 
tnte  3 and  4  fV.  III.  c.  1 1,   s.  6,  unless  we  can  consi** 
der  that  a  person  who  has  any   duty   to  be  performed, 
whether  it  baa  any  thing  to  do  with  an  office  or  not, 
has  a  public  office  or  charge.    The  pauper  is  a  persotf 
who  executes  a  duty  between  the  overseers  of  the  pa. 
mh  and  the  public,  upon  a  contract  made  with  them* 
Mow,  I  consider  that  only  to  be  an  office,  which  musi 
necessarily  be  exercised  by  some  6ne  to  be  appointed 
to  it  in  successioo.    But  this  is  only  a  duty  to  be  per* 
formed  on  a  contract.    The  overseers  have  properly 
the  care  of  the  poor,  and  tbey  employ  this  person  to 
do  that  daly  personally  for  them.    They,  might  have 
appointed  him  themselves.    They  oply  apply  to  the 
vesCry,  in  consequence  of  its  being  necessary   to  have 
the  funds  appointed  by    them  for  the    payment  of 
bis  falary.    But  those  who  employed  him  might  havt 
di^Dsed  with  bis  services,  and  alight  have  ceased 
to  employ  bkn^  bad  it  not  been  for  the  terms  of  their 
^ -         >  ■      ■         .       - 

•  1  Wik.  87.    Bjwr.  S.  C.  244. 
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1806..      contract,  i^hen  tbej  pleased,  and  thus  they  might  hare 
xieKiKo     ^'^^^"  whether  they  would  or  would   not  employ  or 
versus      ^appoint  any  person  to  fill  his  place^  or  rather  to  execute 
of>li^iii4ii.  ^»e  same  duties. 


HoviL  and  others^  assignees  of  Wabdell  (a  btnkropt) 
a£[aiW  Joseph  Browne  K«.'*^Jaiiiuirar  3lst. 

II.  c.  .S2,  8.  1.   ffrji^j^g  mnnrv  belofigms:  to  a  banJcrupi  wat^i^er  a  $eeret  act  of  bank- 
Bunkrupt  and  i    ^f  t*    r^  .      *^  .  />     . 

C red i tor.  ruptcy ^attached  tn  the  hanasofa  gam  iso ee,  htf  the  custom  tfforeiga 

Foreign aiucli-      aUachtn&nta  i«  London,  und  paid  over' by  him;  held,  tkatiuHi 
incnt.   Pay.  .       *  -      .   '  -        '       ^       ••       ^^       # 

ment  in  "  receipt  tf  money  wan  not  proterted  by  ttat,  19  Geo,  11,  c.  S2,  «•  J» 

course  of  trade.  '  s*  a  reeefpt  of  money  undet  compiiMon  offaw :  for  that  Oatuti 
extenda  onTy  t6  pnymenin  by  the  bankrupt  hfmwej^  in  ihe  orHaary 
course  qf  trade f  and  not  to  paymenh  by  other  penont  wnatUkorisei 
by  him;  and,  therefore,  the  assignees  recovered  of  the  perton  re- 
ceiving  such  money,  under  thefbreign  atlachm'enif  as  for  monfjf 
hud  and  received  to  the  use  of  the  bankrupt. 


noTit  and  T^HIS  wBsan  action  of  assumpsit  for  money  bad  attd 
^w  ;!w        •    recci  vsed  by  the  defendant  for  ihe^  use  of  the  ptaintifft, 

BaowNiMa.  as  assignees  oi  Wardeil^  a-banknipt.  The  defendanl 
pleaded  the  general  ttjtff,  iu<i  at  the  Irial  befdri  Lord 
£llbn^orou(ih,  C.  J.  at  the  sittings  at  GuUdhallt 
after  la«l  IVhkiiif,  Term,  a  verdict  was  found  for  the 
plaintiff  few  SdlK  \()%:0&,  subject  to  the  opinion  of 
the  court  wpon  the  foUo^ving  case.  In  HoMnber, 
1804,  fVardeli  he'mg  a  tiiider,  became  indefctedaothf 
defendant  in-  3(>7l.  for  goods  sold  and  delivered,  «nd  on 
the  27th  January^  lMJ3,set  sail  in  a  ship  of  which  he 
was  the  sole  owner,  with  <a  cargo  for  the  West  Indich 
liaving  on<y  a  few  days  before  committed  a  ideret  set 
of  bankruptcy,  in  tlie  month  oP./w/y,  1803/  insuran- 
ces to  the  art^oom  of  S,4()0U  on  the  ship:  Tandcsrgo, 
w«re  efitcted  for  thebantrruprljy  Jtf.  de  Beavmr;r^ 
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Hcy-broker,  resirftng  in  the  tity  of  tuOhdon ;    and,  iil       ^^^* 
Ae  said  montl)  of  July,  1805,  the  ship  and  cargo  were   Hovil  himI^ 
captored  by  the  Frenck.  On  the  «Oth  January,  1804,'      ^^^'J^ 
^e defendant  hroMghiRii  action  in  the* Major^s  coilkrt   B»awHiM,^ 
of  London  sLgsinst  the  bankrupt;  and  attached  the  som^ 
of  S67I.  in  monies   nnmbered  in   the  'hand's   of  *De^ 
Beavme,  who  had  reed ved' the  afnoant  of  the  policies' 
of  insurance  from  the  underwriters,  atid  the  defendant 
having  on  the  28  th  of  the  same  month  obtained  a  regnlar 
jjodgment  by  default  in  that  action,  received  the  sum 
of  367I.  from  De  Beaume.    The  bankrupt  returned  to 
England'm  February,  180i,  and  on  the  Dlh  of  March 
following^  a  commission  of  bankruptcy  was   issued 
against  him,  under  which  the  plaintiffs  were  chosen 
assignees,  and  an   assignment  to  them  was  regularly 
executed.    Dt  Beaumc  retained  from  the  plaintiffs  as' 
such  assignees,  out  of  the  monies  he  had  collected  on 
the  policies,  the  amount  of  the  payment  he  had  made 
to  the  defendant.     JVardell  had  been  a  bankrupt  twice* 
before;  viz.  once  in  the  year  178G,  and  again  in  the 
year  1788,  and  had  obtained  his  certificate  under  those 
commissions  ;  but  had  not  paid  a  dividend  of  15s.  in 
the  pound,  under  the  last  of  them,  and  his  creditors  at 
that  time  still  remain   unsatisfied.     Question,  whether 
the  plaintiffs  are  entitled  to  recover .? 

Sedgwick,  for  the  plaintiffs,  stated  that  the  qires^ 
tioD,  inthis  case  tamed  upon,  whether  the  jadgment 
tinder  (he  foreign  attachment  authorised  the  payment  to 
the  Jf/cfffianl,  under  theexceptioo  contained  in  thestat. 
1^)  Geo.  II.  c.  TA,  s.  1 ,  to  protect  payments  madein  the 
course  of  trade ;  and  he  cited  Bradleif  and  others  as* 
iiguees  of  Bradley  v.  Clark,*  Copland  and  ot Iters  \:Steinrf. 
The  circumstance  of  proceeding  at  law^.-against  the 
**       II  II  ■  I    ■      ■  I         I.      .  I      I       .1 
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iMRikrapt  proves  that  the  party  knew  him  to  be  ill 
insolvent  circumstaaces.  By  the  process  of  the  foreign 
attachaient,  a  debt  due  to  the  original  defendant,  from 
the  garnishee,  is  attached  in  his  hands,  and  ihe 
statute  does  not  protect  the  pnyment  of  any  debt, 
by  compalsion  of  law;  by  anotiier  person,  but  only 
the  payment  of  nioney  in  llie  usual  course  ot  trade. 
He  cited  f>r»on  V.  ifo//.*  HunUr  x.  JfQtU.i  ^udSill 
V.  fVor$wick.X 

Le  Blanc,  J.  "  They  were  both  cases  of  creditors, 
^ho  were  cognizant  of  the  bankruptcy. 

The  distinction  between  money  paid  after  the  actof 
bankruptcy,  and  before  the  assignment  does  not  pre- 
vail in  this  case  ;  and  it  is  wholly  immaterial  whether 
the  naoney  was  received  after  the  commission,  sltbougli 
that  was  a  circumstance  relied  upon  in  some  of  the 
cases;  for  the  statute  applies  to  the  time  of  the  act  ot 
bankruptcy,  and  the  property  vests  in  the  assignees 
from  the  bankruptcy.  It  was  also  objected  at  tlio 
trial,  that  IVardell  having  been  a  bankrupt  twice,  au' 
not  having  paid  15s.  in  the  pound  on  the  last  comintf- 
aion^he  could  not  be  a  bankrupt  a  third  time,  because 
bis  future  effects  are  liable  to  the  creditors  under  the 
second  commissioa;  hut  after  the  certificate  isallowedi 
,  ihe  assignees  have  no  further  claim  upon  the  pro- 
perty whatsoever.  The  goods  rematnthe  eflSeclsof  the 
debtor,  sab^ct  to  the  unsatisfied  claims  of  the  resi^ 
daa  of  tbe  creditors^  oader  the  second  oommi«sioD| 
and  if  this  claim  sho»ld  not  bo  enforced  thepfopertyii 
in  him.** 


A 


La  Blanc,  J.    ''  The  giound  is  that  the  assigned 
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under  the  last  commission  can  have  no  right  becaoie 
those  of  the  second  commission  have." 

Sedgwick,  ^'  When  the  statute  makes  the  banlcrapt 
liable  to  his  creditors,  it  leaves  him  in  the  common  case 
of  adebior,  with  respect  to  his  creditors.  Besides  here 
is  an  interval  of  fifteen  years  between  the  l\^o  com« 
missions,  and  tht  creditors  may  be  barred  by  the  sta* 
tute  of  limitations," 

Jervi*,  corUri,    "  The  question   is,  whether  the 
payment  is  protected  as  a  payment  in  the  usual  course 
of  trade  ander  the   statute  \9  Geo.   //.    c.  fi^,  s.  1. 
That  ttatote  recites  the  inconvenienoe  of  secret  acts 
of  bankruptcy,  and  enacts  '  that  no  person  who  b  feeiU 
^y  9L\\AhuM  fide,  a  creditor  of  any  bankrupt  for  or 
in  respect  of  goods,  really  and  bonajidt  sold  to  sttck 
bankrupt,  or  for  or  in  respect  of  any  bill  or  bilk  of 
exchange  really  and  bona  fide  ArnY^ny  negooiated,  orac» 
cepted  by  any  such  bankrupt,  in  the  usual  and  ord^ 
nary  course  of  trade  and  dealing,  shall  be  liable  t^ 
refund  or  repay,  to  the  assignees  of  soch  bankrupt's 
estate  any  money  which  before  the  suing  forth  of  suck 
eomifiissioB  was  really  and  bona  fide,  and  in  the  nssal 
and  ordinary  course  of  trade  and  dealing,  received   hj 
such  person,  of  any  such  bankrupt  before  such  tinse 
as  the  person  receiving  the  same  shall  know,  ander«- 
ttand  or  have  notice  that  he  is  become  a  bankrupt,  or 
that  be  is  insolvent  in' circumstances/     Before  ibis 
ttatote,  it   was  the  policy  of  the  law  le  deprife  the 
bankrapt  of  the  power  of  disposing  of  his  effects,  after 
the  act  of    bankruptcy.      It  ia  a    remedial  statute^ 
and  the  words  are  '  ionajidt,  and  in  the  uaual  and  or^ 
^iaary  course  of  trade  received  by  such  person  before 
ipchtimeas  he  shall  know,  understand,  or  have  notice 
thai  he  is  become  a  bankri^ptor  in  insolvent  circuna* 
sUnces:*  now  it  is  stated,  th^t  Ward^U  committed  a 
<«aet  afetof  haukriipic^^  and  this  act  of  bankruptc/ 
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1806.  Waft,  therefore^  unknown  at  the  time,  when  the  defrn* 
»  "  rfan/  instituted  the  action  against  fVardell,  and  attach- 
Oth«rt  isd  the  money  in  the  hands  of  Dc  Bcaume,  uader 
fKrtut  wliich  attachment  the  money  was  paid.  It  was  the 
object  of  the  statute  to  protect  payments  made  bona 
fide  ;  and  there  is  no  better  criterion  of  the  good/aitk 
of  the  transaction,  than  the  payment  by  compulsion  of 
a  suit  at  law.  Calvert  and  ot/urs  assignees  of  Jones  v. 
Lingard.^  There  a  creditor  of  the  bankrupt  bronght 
a  sheriflf's  officer,  with  a  writ  into  the  shop,  and  then 
the  debt  was  paid,  and  it  was  held  good.  In  the 
case  pf  Cox  v.  Morgati;Y  there  was  indeed  a  differ- 
ence of  opinion  between  the  jndges,  but  in  Holmes  v. 
tVenningtofifX  the  same  principle  is  adopted,  and  both 
of  these  cases  were  cited  ia  Bradley  v.  Clark,  aod 
no  doubt  was  hinted  as  to  their  propriety.  lo  Cox 
V.  Morgan,  Mr.  Justice  Heath  says,  that  if  the 
objection  is  made  to  the  payment,  because  it  ii 
made  under  an  arrest,  and  that  is  to  be  tnade  the 
ground  of  the  decision  against  -abe  creditor,  it  will 
introduce  great  uncertainty,  for  if  an  arrest  is  to 
vitiate  the  payment,  why  not  a  menace;  aod  if  a  me- 
nace, 'why  not  the  promise  of  some  collateral  benefit 
Kow,  if  the  payment  under  an  arrest  is  good,  the  pay- 
sneot  under  a  judgment  is  good  ;  for,  otherwise,  he 
who  arrests,  would  lose  all  benefit  by  proceeding 
to  execution,  which  is  the  fruit  and  natural  coose* 
quenoe  of  arrest  and  judgment.  By  the  statute  21 
Jac.  I.  c.  I9i  s.  9»  persons  having  security  for 
their  debts  by  judgments,  or  having  made  attach- 
ments in  London  of  the  goods  of  auy  such  bankrupt, 
whereof  there  is  no  execution  or  extent  served  andexe^ 


♦  Cited  5  T.  Rtf.  200,  //.  Biac.  335.  In  Cox.  r. 
'Morgan,  it  is  said,  this  cose  was  heard  on  a  motion  for  anew 
-irinrin  the  Comraun  Pleas. 
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eniediipoQany  of  the  laods,  8cc,  bfefdre  such  tittie       i8D6. 
at'he shall  become  bankrupt  sliail  pot  be  relieved  upon;     "^lovit 
ioeh  jttdgmeot.for  any  more  ihan  a  rateable  {>ari  with    ftt)<i  othert 
tjie  otbercreditors;     The  cases  cited  do  not  apply  ^  for  BstftlTrii*.. 
Bradley  ▼.  Clark  is  a  case  of  paymj^nt  to  a.  carrier,. 
and  the  stalate  is  in    favour  of  debts  for  goods  sold 
and  delivered^  bills,  &c.    Tlien,  hs  to  the  words  in  the. 
ordinary  course  of  trade ;   Copland  v.  Siein,  is  on  the 
same  footing,  the  payment  not  being  protected  by  the 
express  words  of  the  statate.    So    Fernon  v.  Hall^ 
was  not  a  payment  in  the  usual   and   ordinary  course 
of  trade;  but  a  payment  on  a  loan  ;  there  being  time 
given  in  that  case.     In   Hunter   v.  Pott$i  and   Sill 
V.  tVorswUk,  the  party  had  notice  of  the  bankruptcy/' 

Lord  Ellkn BOROUGH,  C.  J.  ''  How  do  you  read 
the  words  ^  in  the  usual  and  ordinary  course  of  trade  ?*' 

Jervis.  '^  There  is  nothing  nnusual  in  a  trader's 
being  saed." 

Lord  Ellenborough,  C.  J.  "But  is  it  not  the 
object  of  the  act  to  protect  inadvertent  acts  of  pay- 
ment by  the  bankrupt  to  his  creditors  ?  There  are  many 
()uaU6cations ;  it  must  be  in  the  ordinary  course  of 
tradcj  and  it  must  also  be  without  notice  of  the  bank- 
ruptcy ;  and  the  statute  has  been  very  strictly  con* 
strued  in  the  case  of  the  carrier." 

Jervis.  "  It  is  very  usual  for  creditors  to  go  to 
a  bankrupt  and  demand  their  money,  and  threaten 
him  with  a  process  of  faw,  and  if  the  threat  of  process 
will  not  avoid  the  payment,  so  neither  ought  the  suing 
of  process.  After  the  judgment  in  Cox  v.  Morgan^  it  is 
not  necessary  to  trouble  the  court  with  much  argument 
on  this  part  of  the  case.  It  has  been  argued  for  the 
plaintiffs,  that  it  is  not  material  whether  the  payment 
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t906,       it  after  the  atsigniticnt^  under  the  commission  or  WA\ 

HoTtt       because  the  act  of  parliament  vests  the  pTO|icrtjr   io 

mA  Otbfff    jj,^  assignees  from  the  bankruptcy ;  but  the  comroia* 

Baownma.  sion  would  at  least  be  notice  of  the  bankruplcy,  under 

the  act ;  beoAuseit  is  inserted  in  the  gaaette.** 

Lord  Ellenborouoh,  C,  J.  "  The  creditor  is 
not  bound  to  take  notice^  that  he  is  a  bankrupt :  he  is 
bound  to  take  notice  of  the  act  of  parliament ;  but  not 
of  the  commission  und  r  it.  It  is  a  question  entirely 
jbr  thejur\';  but  they  may  presume  that  he  knew  it 
by  th^.  publication  in  the  gazette." 

Jbbvis.  ''  In  Neah  v.  Cotlingham/^  there  was 
no  notice  ;  but  in  that  case  the  comtuission  wan  sued  out 
and  the  assignment  made  previously  to  the  attachment, 
and  the  ground  of  the  decision  was,  that  the  commis- 
sion was  sued  out  before  tiie  attachment.  He  noticed 
the  cases  of  Solomons  v.  Ros$,f  and  Joliffc  v.  Dt 
Fovuhieu^X  which  are  all  cited  m  61//  v.  IVormck.^* 
On  the  other  points  he  did  notlbaik  it  neciessary  to  ad* 
duce  any  arguments. 

Sedgwick,  in  reply,  *^  Here  is  no  personal  appli- 
cation to  tlie  bankriipt,  and  as  to  the  case  of  a  mere 
menace  vitiating  the  payment,  it  cannot  occur  where 
there  is  an  attachment:  for  that  is  merely  the  attach- 
ing  of  the  money  ^n  the  hands  of  a  third  person,  and 
that  money  may  be  attached  without  the  knowledge  of 
the  bankrupt  himself.  And,  if  such  a  payment  ifere 
allowed,  a  person  having  money  of  the  bankrupt's  in  bis 
"hands  might  permit  judgment  to  go  by  default,  in  the 
inferior  court,  where  the  proceedings  are  very  expedi*^ 
tious  and  the  bankrupt  be  stripped  of  all  his  pro* 
perty." 

Lord  Ellen  BORO€OR,  C  J.    *'  If  it  wereweces* 
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UrfiHnr  to  decide  the  q  oestion  upon  which  the  court  of       t9^ 

Common  P/eas  differed  in  opinion,  in  the  case  of  Cox       Hont, 

y.  Morgan,   from  the  great  deference  which  I  should     •ndOtlwn 

pay  to  the  learnedjudges  who  presided  there,  I  should  Baowvuia* 

have  been  anxious  not  to  have  decided  upon  that  case 

without  the    most  mature  deliberation,    considering  . 

that  the  jud&rment  of  the  majority  is  fortified  by  antho-* 

ritiesj  and  the  acliial  practice  of  legal  courts,  though 

r  should  have  inclined  in   favour  of  the  opinion  of 

the  single  judge,  Mr.  Justice  CAamire.     But  it  is  not 

ataU necessary  toconsider,  here,  whether  the  caseof  Cox 

V.  Morgan  is  rightly  decided.    The  present  case  is  one 

which  is  to  be  brought  within  the  limitationsof  an  act  of 

parliament,  under  which  alone  the  payment  is  to  be  pro* 

tected.  By  that  act  it  must  be  a  payment  by  the  party, 

tbebaol^rupt  himself.     He^must  beconscious  of  the  act, 

which  is  to  be  his  own  act,  or  if  not,  it  must  be  undei 

some  i^neral  authority   for  the  express    purpose    ot 

making  ordinary  payments.     But  can   a  proceeding 

against  another  person,   and  6f  which  he,  the  bank* 

mpt,  is  not  conscious  at  the  time,  be  a   payment    in 

the  ordinary  course  of  trade.     Indeed  I  think  it  cannot 

he  a  payc  lent  by  the  bankrupt  at  all,  unless  we  can 

recur  to  tlie  compulsion  of  law  and  suppose  that  he 

has  aotbofized  every  thing  which  the  law  compels  to 

be  dooe.'* 

Lawesnce,  J.  <'  This  is  not  a  payment  by  the 
bankrupt,  but  a  payment  by  compulsion  of  process, 
sf  a  sum  which  the  bankrupt  might  ngt  even  know 
was  in  the  bands  of  the  person  in  whose  hands  it  was 
attached ;  for  the  loss  happened,  upon  which  the  mo* 
oey  was  received,  after  the  bankrilpt  was  out  of  th^  ^ 
cpuqtry." 

Is  BitANC^  J.    ''  This  is  a  yery  diflereat  case  from 
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thttoC  a  payment  under  an  arrest^  and  the  words  o( 
the  slttiute  are  applicable  to  the  protection  only  of  pay- 
ments received  Iroui  tbedebtor^  and  we  cannot  ea tend 
the  liuiitationsof  the  act  to  paynienU  received  witbottt 
tlie  bankrupt's  knowledge  and  without  his  even  know- 
ing that  the.giM'uisbee  had  tlie  m6ney  in  his  bands  at 
tlie  time," 

JuOGM£KTfor  the  FLAINTIFF5. 


HoviL  and  others  assignees  of  Wardell,  a  bantrupt, 
against  Pack  and  another. 

Biinkruntcy.      J,  eommiit  an  act  tfbankirupicjt,  mni quitt  Emgisn^,  havimg^ previmtt 

Mucff  ^^Allcnt!      '•  **  •*'  (fhankruptcg,  become  Mebied,  om Moner  efmhmfer^ 

Money  hikd  «iid      chmge^  to  ii,  which  bill  it  dithon&ured  and^e  notice  tkereefgitefu 

received.  j^  j,^  mbtence,  hu  wffe  make»  inMurameew,  t!ic  broker  botig  tUH  « 

,  creditor  for  the  jtremiumt  poSdbjf  him.  B.  haoimg  tiMtf  Ae  droater 

ond  obtained  judgment^  ii  induced  b^  A^t  mife  to  takeabUlim.fori 

papnent  indorsed  by  her  for  A*  andolajf  execnUon^  npondepooit^ 

ing  thepoUciCM ;  whith  being  done^  a  loot  happeno.    Ihio  biU  not 

being  paid^  B.  the  broker ^  acceptt  another  for  the  amomU^  m  kit 

faiour^  upon  the  policiet  being  dcNvered  to  him  for  A.^xUk  the  com* 

sent  of  A, "^t  wife  y  and  having  received  the  money  thereon  ^  pays  that 

bWy  and  deducts  in  account  with  A,*s  assignees^  against  whom  a 

f     commission  is  issued  after  such  payments  liefd^  that  the  assignees 

eould  not  recover  rfB.i  fhr  A.*s  wife,  and  the  broker^  were  their 

agento^  and  they  could  not  take  the  bcnefU  of  the  poUciea,  efic^^ 

by  her,  without  taking  the  burthen . 

T^HlSwas  an  action  or  ojifimtpsiV,  for  money  had  and 
received  by  the  (hfendant,  fur  the  use  of  the  plain- 
tifs,  as  assignees  of  W  ardcll,  a  bankrupt.  The  defend'- 
ants  pleaded  the  general  ibsitte,  and  at  the  trial  before 
Lord  Ellenborolgh,  C.  J.  at  the  sittings  at  Guilds 
hall,  after  last  Trinity  term,  a  verdict  was  found  for 
the  p/fliWi^s  for  2301. y  subject  to  tha  opinion  of  the 
court  on  ttie  following  ca^e : 
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In  hforrmft<'»'/l802,  fVatdell,  being  a  trader,  indors- 
ed a  bill  of  exchange,  which  would  become  due  on 
the  Slh  of  Ftbruary,  1803,  and  which  in  the  month  of 
btcember,  180i2,  was  indorsed  over  to  the  difttidant, 
for  a  valoable  consideration.     On  the  S7th  Jnnuarjf, 
1H03,  Warden  set  sail  in  a  ship  of  which  he   was  the 
sole  owner,  with  a  cargo  for  the  fVcit  Indies,  having 
only  a  few  days  before  committed  a  secret  act  of  bank- 
ruptcy.     The  bill   was  refused  payment  when  due, 
and  notice  thereof  given  to  the  proper  parties.     In  the 
month  of  July,  1803,  the  bankrupt's  wife  caused  iosor* 
ances  to  the  amount  of  3,40()l.  on  the  ship  and  cat-go, 
to  be  effected  for  the  bankrupt  by  Mr.  l)e  beaume,  a 
policy  broker,  residing  in  the-  city  of  London,  and  who 
delivered  Ibem  to  Mrs.  Wardell,  without  being   paid 
the  premiums.    Mrs.  IVardell,  soon  afterwards  applied 
to  the  defendants^  whose  debt  was  still  unpaid,  and  whd 
had  brought  an  action  against  the   drawer  of  the  bill 
above  mentioned,  and  obtained  judgment  by  confession 
in  such  action,  to  take  anotlier  bill   for  part  of  the 
ainountof  the  first,  which  she  indorsed  as  attorney  For 
her  husband «  and  stay  execution,  until  such  second 
bill  should  become  due;  and,  as  an  inducement  to  them 
to  do  so,  offered  to  deposit  the  policies  with  them,  as 
a  security  for  the  payment  of  such  second  bill.    This 
the  defendants  agreed  to,  and  the  policies  were  accord- 
ingly deposited  with  the  defendants.     In  July,  1803, 
the  ship  and  cargo  were  captured   by  the  French.  On 
receiving  intelligence  of  the  capture,  Mrs.  Wardell 
applied  to  the  defendants  to  deliver  up  the  policies, 
for  the  purpose  of  receiving  the  amount  of  the  subscrip- 
tion, which  they  refusing  to  do,   without  security  for 
payment  of  their  debt,  (the  second   bill   having  been 
also  dishonoured)  De  Beaunu,  at  her  request,  accepted 
a  bill  of  exchange  at  one  month  for  230l.,  the  amount 
^tiie  defendants' debt,  and  the  policies  upon  this,  were 
at  the  x^queit  of  Mis^  Wardell  delivered  up  to^  him*. 
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im$.  This  bill  w«s  regularly  paid,  when  doe,  by  Mr.  tie 
XoviL  USA    Beaume,  who  had  received  ibe  amount  of  the  policiei 

Oihrrt  of  insurance  from  the  underwriters.  The  bankrupt 
|'«'!^Kui4  icturoed  to  £ttg/Aiid  in  February,  1804|  and,  on  the 
Qth  Q(Mdrch  following,  a  commission  of  bankrupt  wat 
issued  against  him,  under  which  the.  plaiiUiffi  were 
chosen  assignees,  and  an  assignment  to  them  was  re- 
gularly executed.  De  Beaume  retained  from  the 
plaintifs,  as  assignees,  out  of  the  monies  he  h;id  col- 
lected on  the  policies,  the  amount  of  the  payment  be 
had  made  to  the  defendants.  Wnrd^U  had  been  a 
bankrupt  twice  before,  viz.  once  in  the  year  1788,  and 
bad  obtained  his  certiBcate,  under  each  of  those  com- 
missions;  but  bad  not  paid  a  dividend  of  16s.  in  the 
pound  under  the  last,  and  his  creditors  at  that  time 
still  remain  unsatisfied.  QueUhftf  Whether  the pfain/ifi 
are  entitled  to  recover  ? 

After  the  judgment  in  the  former  case,  without  argu- 
ment. 

LordELLByooRouGH^  C  J.  '^  Here  you  get  thf 
policies  out  of  the  bands  of  the  defendant,  with  whom 
they  were  pledged  for  the  purpose  of  getting  pay- 
ment upon  them,  upon  the  faith  of  a  bill  drawn  bj 
De  Beaume.  After  that  he  receives  the  money  on 
the  policies,  and  pays  his  own  bill.  He  is  the  agcot 
of  tlie  assignees  for  one  purpose,  and  they  must 
consider  him  as  such  throughout.  This  action  is  not 
indeed,  brought  against  the  insurance  broker,  but, 
against  the  person  who  receives  the  moue^'  of  him* 
This  man  is  appointed  originally  by  the  wife;  and,  if 
you  admit  the  actof  Dc  Beaume,  under  the  directiooi 
of  the  wife,  you  must  admit  altogetlicr  ;  if  ;ou  take 
the  benefit  of  the  agency,  you  must  take  itcann  mere 
also.  Ue  is  the  last  receiver  of  il)e  money,  paid  over 
ociginally  wrong.  I'he  fiacts  aie  simply  dtese.  Pack 
having  a  dcoAnd  on  the  hankrupl.  tlxe  viie  piooitfed 


In  tM  Fortjf^Sixih  YeHr  ofGeof^  III.  1«| 

liim  to  give  up  a  bill  of  exchange^  ftod  take  another/       ivm. 
the  depositing  ihese  policies.     This  second   bill   not       H^vti 
being  paid,  he  refases  to  give  up  the  policies   to  the    «><i  Others 
broker,  unless  he  gives  another  bill^  and  the  broker       pl^^ 
oat  of  that  moDeji  pays  the  bill/'  ^  Auotfctr. 

Judgment  for  the  OEPfiNOANT. 

Lady  WiLtoii  against  Sir  Francis  Willzs,  Knt. 
Jan.  ^4. 

Several  auiomtpteadedfor  ail  ienanti  of  a  manor<^  ikeh^farmt 
en  mtdoccufiers  ofienemenii  of  the  manor  j  haoing  gardens^ 
to  takasoUcmseredjsithgraiSy  on  a  common^  for  making  and 
r^jMuHnggratsphU  in  gardens  for  the  improvement  thereof ^ 
emdfar  the  ia^otiement  of  the  gardens;  and  further^  for  the 
wtakingandregairing  of  banks  and  mounds  for  the  hedges  and 
fences  o/teneinents  belonging  to  the  manor;  and  further^ 
for  the  improvement  of  such  tenements^  not  saying  agri^ 
cultural  improvement  ;  held,  each,  to  be  too  large  and 
uneertainy  and  to  be  destructive  of  the  right  o/eommon^ 
and  therefore  bad, 

HTHE  p&itA/i^  declared  in   trespass,  quare  clausum     Wutow 
fregUfOn  Hampstead  Heath,  in  Middlesex,  for  dig*     \UuHb. 
ging  up  certain   turf  of  the  said  plaintijf  there  beings 
covered  with  grass,  fit  for  the  pasture  of  cattle,  8^c. 

The  dcfcndaut  peaded  the  general  issue»  as  to  thf 
force  and  arms,  Sec.  and  as  to  the  residue  actio,  non 
because  the  said  close  in  which,  &c.  is,  and  at  the 
said  time^  8^c.  was,  and  from  time  immemorial  hath 
been,  a  certain  large  waste,  situate  within  and  par* 
eel  of  the  manor  of  Hampstead,  within  which  there  i 

are  and  have  been.  Sec.  divers  customary  tenements 
demised  and  demiseable,  8cc,  and  that  there  now 
is,  and  from  time  immemorial  hath  been,  a  certam 
ancient  and  laudable  custom,  that  all  and  every  thtt 
costomary  tenants  for  the  time  being,  of  all  and 
etery  tbe  aforesaid  customary  tenements,  parcel  of  lb« 
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1805/       wd' manor/ having  a  garden  or  gardens,  part  ofAe 
.^j^j^^      same  respectively,  from  time  whereof,  8cc.  have  dug, 
>  versus       taken,  and^arried  away,  and  have  been  used  lo  dig,  8ic 
m  upon  and  from  the  said  close,  in  which,  &c.  by  them- 
selves and  their  fafmers  and  tenants,  respectively,occtt- 
piers  of  such  customary  tenements,  with  the  appurte- 
nances respectively  for  the  time  being,and  by  and  with 
their  servants,  cattle,  and  carriages  to  be  used  and  spent 
in  and  upon  their  said  customary  tenements  respec- 
tively, for  the  purpose  of  making  and  repairing  grasi 
plots  in  the  gardens,  parcels  of  the  same  respectively, 
lor  the  improvement  thereof,  such  turf  covered  with 
jg;rnss,  fit  for  the  pasture  of  cattle,  as  hath  been  fit  snd 
proper  to  be  so  used  and    spent,  every  }'ear,  at  all 
times  in  the  year,  and  as  often,  and  in  such   quantity 
as  occasion  hath   required',    as  to  their  said  custo- 
mary tenements,  with  the  appurtenances  respectivelj 
belonging.     The  plea  then  set  out  a  demise   by  copy 
of  court    roll  by  a    former  lovd  of  the  said   manor 
of  a  certain  tenement  and  garden,  and  certain  pieces  or 
parcels  of  ground  with   the  appurtenances,    in  and 
parcel  of  the  said  manor,  to  the  defendant,  in  fee,  and 
that  the  defendant  was  thereby  seised  in  fee,at  the  will  of 
lord,  &c.  and  being  so  seised,  the    defendant,  at  the 
said  limes  when,  &c.  being  times  when  occasion  requir- 
ed, entered  into  the  locus  in  quo  and  dug,  and  took 
away  the  said  turf  in  the  declaration  mentioned,  to  be 
and  which   was  used  and  spent  in  and  upon    his  said 
customary  tenements;  for  the  purpose  of  makingdivers, 
to  wit,  two  grass  plots  in  the  said  gardep,  parcel  of  the 
same  as  aforesaid,  for  the  improvement  thereof,  the  same 
'turf,  being  llien  and  there  fit  and  proper  to  be  so  used  and 
spent,  and  being  such  quantity  as  the  occasion  required, 
*ashe  lawfully  might,8cc.:  and  sojustified  underthe  above 
custom.     The  defendant  pleaded  a  further  justification 
under  a  custom,  that  all  the  customary  tenants  for  the 
'time  being,  of  all*  customary  tenements  of  the  manor 
hfiying  a  garden,  have  been  used  to  dig|  and  ci^rry 
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away  by  themselves^  and  their  farmers  and  tenants,        laoe. 
occupiers  of  the  said  tenements,  to  be  used  and  spent     ^^ 
upon  the  said  customary  tenements  for  the  improve- 
ment of  the   gardens,  parcels  of  the  same ;  such  turf 
covered  with  grass  fit  for  the  pasture  of  cattle,  as  hath 
\xtn  fit  and'proper  to  be  soused,  at  all  times  of  the  year, 
and  66  justified  digging  the  turf,  &c.  for  the  improve-' 
mentof  the  said  gardens  ;  also,  a  further  justification, 
stating  a  custom  that  all  and  every  the  customary  te« 
Hants  for  the  time  being  of  all   the  customary  te* 
nemenls  of  the  said  manor,  have  dug  and  carried  away 
from  the/ociM in  quo,  by  themselves  and  their  farmers 
and  tenants  respectively,  occupiers  of  such  tenements, 
&c.  to  be  used  and  spent  in  and  upon  the  said  custo- 
mary tenements,  for  the  purpose  of  making  and  repair- 
ing the  banks  and  mounds  in  and  for  the  hedges  an4 
fences  thereof  respectively,  such    turf  covered   with 
grass  fit  for  the  pasture  of  cattle  as  hath  b^en  fit  and 
properto  be  so  used  and  spent,  every  year  at  all  times  of 
the  year,  aa  often  and  in  such  quantity  as  occasion  hath 
required,    as  to  their  customairy  tenements  with  their 
appurtenances  belonging  ;  and  so  justified^   under  the 
«s^  cuslom^for  the  purpose  of  making  divers,  to  wit,  two 
banks  and  two  mounds,  and  repairing  divers,  to  wit,  two 
banks  and  two  mounds  in  and  upon  the  hedges  and  fences 
of  the  said  last  mentioned  customary  tenement,  the 
said  turf  being  then  and  there  fit  and  properto  be  so 
used  and  spent,  and  being  such  quantity  as  the  occasion 
required,  &c.    And  lastly,  a  custom  that  the  tenanta 
of'  castoroary  tenements  within  the  manor,  have  dug 
and  taken  away  from  the  locus  in  quo  by  themselves 
and  their  farmers,  and  tenants,  occupiers,  8cc'.  to  be 
used  and  spent,  in  and  upon  the  said  customary  tene- 
ments for  the  improvement  thereof,  such  turf  covered 
with  grass  fit  for  the  pasture  of  cattle,  as  hath  been 
fit  and  proper  to  be  so  ubed  and  spent. 

TbepWnrj^  demurred  to  the  said  pleas  in  jastiflcw* 
tioD,  and  the  defendant pvsi^^  iii  demurrer. 
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180&  CoN3T,  fii  support  of  fhe  demurrer ;  ''  The  custom 

^^]^^     here  pleaded  is  allogetlier  repugnant  to  law.    The  title 
j/rsus       of  the  tenant   to  the  use  of  the  common  is  merely  to 
take  the   grass  by   the  mouths   of  his  cattle.    That 
right  could  not  exist  concurrently  with  these  customs. 
The  first  plea  is  not  confined  to  ancient  gardens,  but 
is  qliiimed  for  gardens  generally  ;  so  that  any  pcrsoa 
who  has  Q.0  acres  of  pasture,  which  he  cbuses  to  con- 
vert into   a  garden,   may  claim  a   right  to  cover  that 
garden  with  turf  from  the  common.     The  custom  here 
stated  is  also   too  large  and  uncertain ;  for  it  is  not 
only  claimed  for  the  tenant,  but  fot  the  farmers,  le- 
vants, and  occupiers.     Nor  does  it  state  any  limitation 
jLo  the  improvements  which  are  to  be  made,  and  there- 
fore goes  to  the  destruction  of  the  whole  of  the  gra«. 
The  third  custom^  also,  is  not  confined  to  the  banks  and 
mounds  of  the  land  held  of  the  manors  nor  to  the  an- 
cient banks  and  mounds,  nor  even  to  spdi  only  asapper; 
tain  to  the  customary  tenements.  There  ore  hocasesex* 
pressly  in  point,  but  there  are  cases  which  shew  that  the 
tenant  cannot  claim  by  custom  a  right  to  the  soil^fot 
that  is  wholly  inconsistent  with  bis  tenure,    lu  the 
Dean  and  Chapter  of  £/y  v.  Warr^n,^   there  was  a 
bill  to  prevent  waste  in  digging  the  soil :  and  I/>r4 
Hardwicke  SAys,  the  custom  here  is  to  dig  up  tbe  lordi 
foil  for  turf,  which  ia  a  very  odd  cttstooo,  and,  applied 
to  any  other  place,  would  be  bad.    But  marshy  Uudi 
«re  often  covered  with  water,  and  are  of  no  profit  to 
the  tenant.  And,  therefore,  after  tbe  time  when  tbe  soil 
is  left  on  the  land,  custom   might  give  a  right  to  take 
that  soil,  as  a  common  of  turbary  is  given.   A  commoa 
pf  turbary  is  a  thing  very  well  known  ;  the  tenants  caa 
<»ly  have  a  right  to  take  turfs  which  arc  not  fit  for 
pasture»  but  for  burning  only*    The  customs  here  set 
out  are  entire, and,  on  the  ground  of  uDreBsonableness, 
arc  bad,  for  thejr  go  to  the  destruction  of  the  common 
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for  the  purpose  for  which  it  has  been  iainiemorialiy 

Lawes^  contra.  "  The  immemormlusage  is  admitted, 
10  support  of  these  customs,  by  the  demurrer;  and  the 
onlj  question  is,  whether  anyone  of  them  is  consistent 
with  the  law,  and  sufficiently  reasonable  and  certain. 
It  is  indeed  said,  that  they  are  inconsistent  with  a 
right  of  common  of  pasture :  But  there  are  various 
sorts  of  common  such  as  laid  down  in  Co.  Lit,  122, 
(a),  *  as  common  of  estovers,  of  turbary,  of  pi9chAry,of 
digging  for  coals,  minerals,  and  the  like,'  which  latter 
go  to  the  taking  of  the  soil :  and  in  Duheriey  v.  Page 
and  others,*  there  was  a  custom  stated,  i^i  the  manor  oT 
HarroWf  which  is  nearly  adjacent  to  this,  of  digging  for 
sand,  which  is  also  a  taking  of  the  soil.  And,  although 
thisffl  ay  be  somewhat  priejudicial  to  theor,(}inary  right  of 
common  of  pasture,  yet  it  may  not  be  wholly  destructive 
of  it,  and  it  is  not  bad,  unless  it  is  wholly  inconsis* 
tent  with  the  right  of  common  of  pasture." 

Le Blanc,  J.  "There  may  be  a  right  of  digging 
for  sand  ;  but  how  was  it  stated  there  ?" 

Lawrence,  J.  ''  That  right  could  only  be  exer^ 
cised  partially.'^ 

Lord  Ellenbokou^h,  C.  J.  "In  Batesone  n 
Crien,f  a  right  to  dig  pipe-clay,  which  might  extend 
Co  the  injury  of  the  tenant's  right  of  common^  was  heli 
bed.'' 

Lawes,  was  not  able  to  state  precisely  (he  form  of  lay- 
ing the  custom  in  the  case  otDuherUy  v.  Page ;  but  he 
said  that  in  JFfopfaVwv.  jRoft/ww/i^itwasheld,  that  a  cus- 
tom for  a  copyholder  of  a  manor  to  hate  the  sole  pasture, 
was  good  as  against  the  lord,  for  that  it  did  not  operate 
in  exclusion  of  all  the  lord's  rights.    In  Shakespeare  r. 
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J806.  Peppin*  a  right  of  common  was  stated  to  exist,  as  well 
\vTlioii      *«  *  "gl*^  f'^''<Jigg>og  for  sand,  in  the  same  person.  As 

•*f#ia  to  the  unreasonableness  of  the  custom,  however  it 
might  operate  against  other  tenants,  the  lord  cannot 
well  complain  of  the  tenant,  who  takes  the  turves  for 
the  improvement  of  his  lord's  lands,  .especially  when 
there  is  a  fine  upon  every  death  and  alienation,  which 
will  be  increased  by  such  improvement/' 

Lawkbncb,  J.  ''  That  argument  does  but  illapply, 
because  the  fine  may  be  certain.  The  right  to  dig 
gravel  is  stated  for  repairs  generally ;  which  is  quite  as 
uncertain  as  the  word '  improvements*'  You  can  only 
contend,  that,  from  the  mode  of  stating  the  cus- 
tom, it  must  be  considered  to  be  solely  for  ancient  gar- 
dens." 

La  WES.  "  The  custom  in  the  third  plea  is  good,  for 
that  cau  only  operate  for  the  improvement  of  the 
land/' 

Lawrence,  J.  ''But  you  claim  a  right  tomaU 
these  mounds. and  fences,  as  occasion  may  .reqoii'e. 
Do  you  find  any  pleadings,  which  state  necessary  re- 
pair  in  so  loose  a  manner  i  Suppose  you  have  occa- 
•ion  to  erect  atarget  against  the  bank,  for  shooting  with 
furrows,  would  pot  tbst  fall  within  the  custom  r" 

Lord  Ellen  BOROUGH,  C  J.  ''  AH  the  customs  are 
too  general.  They  are  atated  'for  improvement ;'  but 
what  sort  of  improvement  is  meant  f  It  is  not  agricul- 
tural merely.  One  man  may  choose  to  cover  the  whole 
garden  with  grass,  and  every  part  of  the  ancient  tene- 
ments may  be  covered  with  grass  at  the  expence  and 
to  the  injury  of  the  commoners.  Then  the  two  rights 
must  necessarily  interfere.  There  ought  to  be  some 
limitation.      'As  occasion  shall  require/    It  is  not 
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staled  what  occasion  ;  and,  therefore,  it  resolves  itself  18O6. 
into  the  occasion  of  the  party  who  claims  it.  Neither  wTlIom 
is  it  claimed  for  the  repairing  of  ancient  banks  and 
mounds,  but  it  may  be  for  any  transient  and  tempo- 
rary sabdivisioa  of  the  land,  at  the  will  of  the  tenant. 
All  these  customs  are,  therefore,  too  inde&nite  and  un* 
certain  to  be  sustained." 

Judgment  forihe  plaintiit. 


Rhoms  against  Bulland.— Jtf».  28. 

CovenarU  by  lessor,  to  give  the  lessee  of  a  messuage  free  in-  jj°cepiion. 
gress  and  egress  through  a  certain  passage^  zsiihaf/ard^ 
mth  the  free  use  of  the  pump  in  the  said  yard^  jointly  zcith 
the  lessor^    whilst  the  same  should  remain  there^  paying 
half  the  expence  of  keeping  U  in  repair »     Held^  this  is  not 
an  absohUe  demise  of  the  use  of  the  pump  ;  but  the  lessor 
might  remove  it  at  pleasure^  and  an  action  is  not  main^ 
tainable,  though  it  is  aUedged  that  the  lessor  moved  it 
^UJidly  and  without  cause. 
THEpAiiii^i^ declared  in  covenant  upon  an  indenture      Rmodis 
ofleasc,  dated  the  1st  of  Jaw««n/,   I8O6,  between     bvli'^k.. 
the  defettdata  of  the  one  part,  and  the  plaintiff  and  one 
lUchard  Hawkins  of  the  other  part,   whereby  the  de^ 
fendant  demised  to  the  plaintiff  and  the  said  Richard 
Hawkins,  their  executors,  administrators,  and  assigns, 
all  that  part  of  a  messuage,   No»   IS,  in   Clerkenwell 
Close,  which  then  had  been  lately  parted  off  by  the 
said  dtfendant  from  the  pari  occupied  by  himself,  con- 
lialiugof,  &c.    together  with  all   ways,  paths,  pas- 
sages, waters,  water-courses,  lights,  easements,  profits, 
privileges,  and  appurtenances  to  the  said  messuages 
or  tenements,    and  premises    belonging,    &c.  for  a 
certain  term  thereby   demised^  subject  to  a  certain 
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eondition  for  determining  the  said  lerm  ;  and  the  mi 
drfendant  covenanted  with  the  said  plaintiff  and  the 
said  iHchard  Hawkins,  that  he  the  said  defendant, 
his  executors  and  assigns,  would,  during  the  said  term, 
pay  the  land  tax  and  aH  other  taxes  imposed  oo 
the  said  demised  premises  :  and  also  should  and  would 
permit,  and  suffer  the  said  Richard  Hawkins  and  the 
plaintiff,  their  executora,  administrators,  and  assigns, 
at  all  times  during  the  continuance  of  the  said  term, 
to  have  free  ingress,  egress,  and  regress  with  horses, 
carts,  and  carriages,  goods  and  merchandizes,  through 
the  gate  at  the  bottom  of  the  yard,  belonging  to  the 
said  messuage  or  tenement  and  premises^  to  the  ware- 
house aforesaid  ;  and  also  free  ingress,  egress,  and  re- 
gress,  for  theigselves,  friends,  and  servants,  by  and 
through  the  passage  leading  from  ClerkcnwcU  Chse 
aforesaid,  through  the  said  messuage  or  tenement, 
into  tha  said  yard,  and  the  use  of  the  pump  in  the 
said  yard  jointly  with  the  said  drfendant,  his  exe- 
cutors, administrators,  and  assigns,  whilst  the  same 
should  remain  there,  paying  half  the  expences  of 
keeping  it  in  repair.  That  the  lessees  entered  and 
were  possessed,  and  that  Richard  Hawkins  assigned 
all  his  ioterest  therein  to  the  plaintifff  and  the  platM* 
tiff  assigned  by  way  of  breach  of  the  said  covenant, 
that  the  defendant  did  not  permit  aud  suffer  iheplain* 
iff  to  have  the  use  of  the  said  pump  in  the  yard  jointly 
with  the  drffudant  and  his  assigns,  whilst  the  same 
remained  there ;  and  further,  that  after  the  making 
of  the  said  indenture,  to  wit,  on,  &c.  at,  8cc.  the  said 
defendant  unnecessarily  and  without  any  reasonable 
cause,  and  in  order  to  aggrieve  and  injure  the  pfoiii- 
tiff,  took  up,  took  away,  and  removed  the  said  pump^ 
contrary  to  the  form  and  effect  of  the  said  indenture, 
and  his  covenant  in  that  behalf  made  as  aforesaid, 
although  the  same  would  otherwise  have  remained  and 
continued  there^  for  the  purposes  in  the  said  indcaturs 
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meaiioiiedy  and  although  t!)e  said  plaiutif  vres  Ibea        1M6. 
and  iberc  always,  aiid   is  jCHdy  and  willing  tq   pay      . 
balf  the  expeoce^  of  ke<j>ing  the  same  in  repair,   ac-       iw«* 
cording  to  the  said  indenture,   whereby  and  not  from 
any  want  of  repair  or  decay  of  the  said  pump,  or  any 
aecessily,  but   notwithstundiiig  that  the  smue  Qiight 
aod  otherwise  would   have   remained  there,   the  said 
plaintiff  wUoWy  lo.st  tiie  use  of  the  «iune^  and  all  profitj 
beoetity  and  advantage  thereof,  &c. 

The  defendant  took  issue  upon  the  first  breach,  and 
demurred  generally  to  the  secondhand  ihe  p/aint  iff joiar 
led  in  the  demurrer. 

Abbott,  in  support  of  the  demurrer.  "  This  is  not  a 
covenant,  that  the  pump  should  remain  there,  and 
consequently  there  can  be  no  action  of  covenant.  As 
tu  the  allegations  of  wilfulness  and  malice,  which  are 
contained  in  the  declaration,  they  are  not  m^iterial ; 
for  in  covenant,  the  manner  of  doing  the  act  toay 
enhance  the  damages,  but  cannot  give  the  right  of 
action.  Nor  is  this  like  the  cases  which  may  be  cited 
«s  to  the  destruction  of  the  thing,  which  there  is  a  co- 
venant that  the  person  shall  enjoy.  In  those  cases  the 
covenam  is  absolute,  that  the  party  shall  enjoy  the 
wse  of  the  thing,  and  this  destruction  of  it,  which  pre- 
vents that  enjoyment,  i-s  clearly  a  breach.  Here  are  in- 
serted the  words  *  whilst  the  said  pump  shall  remain,* 
and  {he  plaintiff^  \s  allowed  only  the  joint  use  of  the 
pump;  this  is,  therefore,  in  clear  limitation  of  the 
use  of  it.  Tl»e  words  ^  uiih  half  the  expence  of  the 
Tqfairs*  cannot  alter  the  case  ;  and  the  whole  ques- 
tion turns  upon  the  construction  of  the  words  of  the 
covenant;  the  plain  meaning  of  which  is,  that  the 
plaintiff  shall  have  the  use  of  the  pump  only  so  long 
asitcontinues.*^ 

WietBT^  contri.    ^^  It  is  not  oecessary  that  a  cctt 
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1806.       venant  should  be  expressed  in  any  particular  form  of 
^^^^      words,  but  the  meaning  of  Jthe  parties  is  to  be  col- 

vtnus       lected  from  the  whole  of  their  contract,  and  the  nata- 
ral  construction  of  this  covenant  is,  that,  as  long  as 
the  pump^  in  the  course  of  years,  shall  remaiD,  for  so 
long,  the  plaintiff  is  to  have  the  use  of  it;  and  if 
the  construction  in  favour  of  the  defendant  is  right, 
the  plaintiff  might  have  called  upon  the  defendant  to 
repair  it.     In  Griffiths  v.  Good/tand,*  there  was  a  co- 
venant that  the  plaintiff  should  for   seven  years,  have 
all  the  grains  made  in  the  plaint iff^s  brewhouse ;  breach 
that  the  defendant  put  hops  in   the  grains  before  they 
were  delivered,   whereby   the  plaintiff  was  injured; 
and  it  was  held  good ;  for  it  was  the  intention  that 
the  ;>/a/«^f^should  have  them  for  the  use  of  his  cows, 
Jn  Cole's  casc,t  one  lets  a  house  es^cept  two  rqom:) 
and  a  free  passage  to  them  ;  tl)e  lesser  was  disturbed 
in   the  passage,  and  it  was  held  that  coveoautlay; 
but  not  so  for  the  rooms.     It  may  be  admitted,  that  if 
the  pump  were  destroyed  by  accident,  the  lessor  would 
not  have  been  answerable  in  covenant,  npr,  if  it  w^re 
necessary  to  take  it  away.     In  Hol/isv.  Carr,%  in  a 
marriage  settlement  it  was  stated  that  a  Bue  was  in- 
tended to  be  levied,  and  that  was  held  a  covenaot  to 
levy  a  fine.     And  in  Chancellor  v.  Poole,^  it  is  clear- 
ly held,  that  no  particular  words  are  necessary  to  make 
a  covenant.     This  is  altogether  a  question  of  wteo- 
tion,  and  it  is  obvious  that  the  intenliou  of  the  parties 
was,  \h^t  the  reasonable  use  of  the  pump  sboqld  be 
given  as  long  as  it  should   remain,  in  the  ordinary 
course  of  things;  and  the  taking  it  away,  without  any 
reason,  is  a  breach  of  the  covenant."    He  cited  also 
Branch  v.  Ewin^ton,^^   WhUley  y.    Tj^ftus,^  Stevens 
V.  Carrington,**  and  Lloyd  v.  Tomkies.ff 

■  ■'     ■    -    ■     ■  .        ^    ^ 
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Abbott.  "  Tlie  cases  cited  as  to  the  coDstriiclioi^ 
of  implied  coveoants  do  not^  apply  to  this  case;  be-^ 
canse  there  is  here  an  express  coveo^^t,  anc^  tbe  oni^. 
quetii^o  is^  wbat  is  the  tueaniag  of  tlje^e  express 
words.  The  woiids  in  t|;ie  covenant,  '  ^/uitt  it  $haU 
remain  there/  have  not  been  considered  in  Uie«argu- 
ineat  for  ihe plaintif;  and  they  can  b^ve  no  ineaning^ 
Botesi  tbey  are  used  as  a  limitation  of  tbe  covenant" 

Lorf  Ellenbobougii,  C.J.    '*  The qoestiofi  turns 
on  tbe  meaning  of  a  covenant  contained  in  a  lease  where 
by  certain  premises  are  demised,  followed  by  a  cove- 
nant that  tbe  lessor  will  permit  and  suffer  the  colessee 
and  the  pbinlj^  their  executors,  admiuistmlorS^  dnd 
assigns^  at  aH  times  daring  tbe  continuiince  of  the  saiil 
terai.  Id  have  fi«e  ingress^  egress,  an4  rcgiiesi^  with 
hofses,  eorta,  and  carriages,  goods,  and  inencbandrees> 
titfoagfa  tbe  gate  at  the  bottom  of  the  yacd^,  l»eldn^ng 
to  the  said  messoage  or  tenement  and  premises^  to  this 
wareiioose  aforesaid  ;  and  also  free  ingress,  tegiesB,  aod 
regieu,  for  themselves,  friends,  and  servants,  By.  and 
tbroogh  the  passage  leading  from.  CUrkenwell  Clfse, 
aforesaid,  through  the  said  messuage  or  tenement,  into 
the  said  yard;  and  the  use  of  the  pump  in  the  said  yarc'i 
jointly  with  the  said  defendant,  bis  executors,  adininis^ 
trators,  antt  assigns,  whilst  the  same  should  remain 
there,  paying  half  the  expeoces  of  keeping  it  in  repair. 
If  these  words  'whilst  the  uimc  %hall  remain  there/ 
were  not  inserted,  I  should  have  thought  that  a  cove- 
nam,  that  he  should  Imve  the  use  of  the  pump,  was  a 
eorenant,  that  he  should  hate  the  use  of  it,  during  the 
lease.       But  tbe  covenant   is   qnalified   with  these 
words;  and  the  question  is,  whether   they  do   not 
reserve  to  the  lessor  a  free  uncontrouled  election    to 
remove  it    at  his  pleasure ;  that  pleasure  being  go- 
verned by  motives  or  any  sort   whatever.     This  ca^ 
can  derive   very  little    light  from  the  constniction 
of  other  covenants  in    other  cafees.    It  is  no  more 
wo.  XXIX.  M.  i*  A<a 
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^^0^       tbtn  layittg,  as  to  the  use  of  ihe  pump,  yon:  ahtJl  hvri 

jtuopi*  ^^^^  ^^^  ^^  ^f  i^ ;  ^^  '  ^III  no^  he  bound  to  keep  \\ 
versus  up  for  jou ;  Of,  if  I  shouM  choose  to  erect  the  pump  tny 
where  else.which  I  may  do  for  useful  purposes,  I  ihall 
be  at  liberty  to  take  it  away ;  In  general  the  demise  of 
4heu8e  of  a  thing  is  a  demise  of  the  thing  itself ;  but 
sUII  even  that  does  not  cast  on  the  lessor  an  obliga- 
tion to  repair  it.  Here  is  an  obligation  on  the  lessor 
|o  repair  iL.  And  he  might  remove  it,  although  his 
intention  might  be  capricious  or  even  iiyuriooj/' 

Grose,  J.    Of  the  same  opinion. 

J4AWRZUOU,  J.  '^  I  think  that  the  true  constniclsoa 
nf  the  covenant  is,  that  the  lessor  shall  be  at  liberty  to 
remove  this  pamp  ;  but  I  have  had  great  doubts  whe* 
tfaer  that  was  really  the  intention  of  the  parties.  For, 
if  it  had  been  his  intent  to  remove  it  at  pleasure, 
it  would  have  been  very  easy  for  him  to  have  added, 
that  it  shall  not  prevent  the  lessor  from  removttig  |he 
pump." 

Lb  Blanp,  J.  '*  The  owner  only  meapt  jo  cove- 
nant, thai  while  he  chose  to  keep  the  pump  therCj  foi 
his  own  use^the  lessor  should  have  the  Joint  use  of  it. 
I  see  a  difficulty  in  giving  any  o^her  construction  to 
the  words^  *  whiht  it  rtmaint  there,*  than,  that  it  i| 
a  qualification,  by  which  the  lessor  intended  to  reserve 
to  himself  thai  power  which  he  had  before  over  it." 

Jvneuwsr  for  the  PMiKTir?* 
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I 

^Yt>ol^  and  Another  sgaimt  CoRiETr.ii*^!kl  i%*. "     .}^^ 

file  moiiam  tb  refer  it  to  the  muter  to  eeniptUepriheipal  and  inierettt    . , 
Ire  U  nattoie  ikaie  tUt  the  dby  qfier  interticutorif  judf^ent  is 

A  RULE  haviDg  been  obtained  to  abe^  oaose  #bjr  ii     Hotnm'n 

should  .not  be  referred  to  the  master  to  compute  ■"**  Anothei 
principal  and  interest  dpOn  a  bill  of  exchange,  CoKsiTt^ 

CoMYif  shewed  caus^,  upon  the  ground  that,  tho 
jadgtftient  irias  irregular ;  but 

The  CotET  held,  that  the  tegularlly  of  the  judg* 
ment  could  not  be  questioned  on  this  motion. 

tt  then  apfieared  that  the  judgment  had  been  sign* 
edj  and  the  motion  to  refer,  8cc.  made  on  the  same 
da/.  The  master  said>  the  practice  was,  to  sign  judg* 
ment  one  day,  and  move  at  a  subsequent  day. 

Wherefore  by  thb  cou&t 

THE   EULE   DISCIIAEOED. 


CuwiiT  ^nd  Another  agaifist  Ramsbottom. — 3d 
February. 

Jfler  H  nife  to  abide  hy  a  ptea^  the  defendant  cann^  withdraw  M 
demmmr  and  plead  non  est  &ctuni«  and  aho  two  special  pleae 
to  severai  breaches  in  covenant  i  although  the  latter  pleas  anfg 
tend  hptUihefacts  in  issue. 

SemUe,  ha  m^  plead  the  two  special  pleas^  without  the  non  est  fac* 


'FHE  piaintijfs  declared  in  coYenant  as  between  landi* 

lord  and  tenant,  for  not  repairing;  with  a  fid      ^^!^^][ 
breach  for  Hoi  Quitting  at  the  end  of  the  term.    The  ^  ^r^ 
^rfendants  pleaded  a  sham  demuiter^  whereupon  the  ^i«i»o«^«% 
plaintiffs  serred  a  rule  on  them  to  abide  by  thelt 
jflea^  the  dtfendanti  then  waved  the  demurrefi  aod 
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(^[TItlt     repair,  and  to  Ihe  se^eoDd  breach  that  they  4id  ngt 

•nd  Another  hold  over.     Upon  tliis,  ihe  plain  tifi  signed  judgment 

RAMtBOTTUN.  &>  foT  waoi  oF  a  plea.     TUe  defendants  obtained  a  rul^ 

to  shew  cause,  why  this  judgment  should  not  be  set 

t    *      :     istdc  for  if o^laritj. 

Wig  LEY,  shewed  cause,  and  contended  tbat  after 
pleading  a  sliain  plea,  and  being  ruled  to  abide  )>J 
the  piea,  the  defemdanis  could  only  plead  Ihe  geoeral 
issue,  and  could  not  by  the  rules  of  the  coutt  fae  al* 
lowed  to  plead  the  general  issue^  and  also  two  apecisl 
pleas  • 

Wood,  epntri,  argued  that  in  effect  the  general  issue, 
noH  eU factum^  could  never  meet  the  general  merits  of 
the  case,  and,  although  there  were  two  several  pleas» 
.  5'^^  I'^i^y  were  only  to  the  separate  breaches  in  the 
declaration  ;  and  therefore,  formed  in  fact  but  one  ge* 
noral  issue,  which  put  the  whole  facts  ^d  merits  opoa 
trial  by  the  country* 

Lord  Ellis NBORovon,  C.  J.  ^*  If  yon  had  only 
taken  isaue  upon  two  of ,  the  breaches,  you'mjght  ha>w 
been  within  the  equity  of  the  rulci  if  not  the  letter  of 
it.  But  now,  having  pleaded  the  general  issue  with 
two  special  issues,  you  are  neither  within  the  letter 
nor  the  spirit  of  the  rule.  If  the  mere  formal  general 
issue  will  not  bring  all  tlie  matter  of  fact  io  issue,  as  in 
this  case  it  does  not,  you  may  plead  that  which  is  near* 
estio  It;** 

Lawrence,  J«  Observed  that  it  was  eridentljr  ft 
trick  to  get  over  the  term. 

<^Ros6^  J.  Expr^e^ed  aiKish,  tluttbepn^tice^nU 
be  rendered  aimilaf  to  that  of  jthe  Comnioii  Fleas^ 
where  the  motion  foe  leave  to  plei^  [^^a]f«ia(teis  is  a 
lip^ia^  u^otioii^ 


In  ibc  Rr^-Sixth  Year  ff  @«<Nrgt  UL  -01 

Bat  THB^ouiKT  pgrinitted  the  df/eudani  to  go  Id  tri<'       iWt 
al,  opoD  Uie   letms  of  paying  cosU  aad  giviDg  judg*     cc^wct 
ottit  of  tb  «  t^rm .  •«*  A**N| 

JEUMtsonOM. 

MosELSV,  Bart,  a^aintt  St^kehovsb. — P«fr.  4.   > 

JeeriifeMtt,  wuler  the  $tMt.  10  am?  1 1  W.  III.  c-  23,  qfamtfiction  ^Sftt.  10  a^  It 
fl  tojrg'iBr  Al  the  jfuirith  of  Manchester*  which  ctnuisU  afteverai  ,  /consivklt. 


Itfirrrfflk^f^  hating  tepariUepariik  qficert^  held^  upon  demurrer ^io  Pariib « 
exempt «  periom  from  serving  the  pfke  qf  ton$teble  for  ike  sepmrale  coavietioaof 
CoiHitMp  ^  If tttchftiter,  irftft0«|rft  (A^  memr  of  Mandietter  «f  felMu 
ike  leHfor  mhiOi  ouch  eonetoble  is  chooen^  is  nottO-^eneM  Mk 
li^f^ifA^MaBclicster.     Held,  alsor  thqt the  t^gke  of  coMO^ahlt 
it  a  purifh  office  within  ike  o^idactqf  pMrliament. 

» 

n^ltE  plaintiff  declared  indebtj  in  substance,  as  folr 
Iows>  that  he  was  on,  &c.  seised  of  the  manor  oif 
Manchistcf  in  the  county  of  Lancuitcr^'wi  his  demesne      ^I^JJi* 
as  of  fee;  and  that  he  and  those  whose  estate  lie  »Toiia«o««» 
had  from  time  whereof,  8cc.  had,  8cc.  a^  ct>uTt  Utt  and 
view  of  frank  ple^e  within  the  said  manor   of,  &c. 
And  that  within  the  said  manor  there  is,  and  from  time 
whereof,  &c.  has  been  a  custom,  that  the  inhabitants 
and  residents  charged  to  enquire  and  present,&c.  have 
jea«ly  at  that  court  leet  or  view  of  frank  pledge,  held 
wrilbio  the  said  manor,  within  one  month  next  after  the 
fe^atof  iS/.  MtcA^fZ  the  Archangel,  elected  and  have 
2»eeii  used  and  been  accustomed  to  elect  two  fit  and 
proper  persons  of  the  inhabitants  and  residents  within 
the  said  manor  to  be  respectively  constables  of  Man* 
chcUcr  in  the  county  of  iMncoiier.  aforesaid,  for  the 
year    then  next  following,   &c.  and  that  they  were", 
then  accustomed  to  be  sworn  in  open  court.    Thede«* 
clarattioo  then  proceeded  to  state,  that  at  a  court  Utt 
held  on  the  1st  day  of  Oc^oifr,  1804,   the  defendant 
lind  one  John  RaiUon  then  and  long  before  being  in- 
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liAitafiU  arid  residents  within  the  said  manor,  iini 

being  fit  and  proper  persons  in  that  behalf,  were  cleclJ 

ed  to  be  consUbles  of  Manchester  aforesaid,  for  th« 

year  next  following,  by,  &c.  that  the  defendant  was 

then  and  there  requested  by  the  steward  to  take  his 

oath  in  ojiert  court  before  the  steward.  Well  and  <mly 

to  execute  the  said  office,  but  he  refused ;  in  contempt 

(>f  the  said  Coiirt.     Whereupon  ihe  said   steward^  iri 

the  same  county,  to  wit,  dn,  &c.  imposed  a  fine  of 

«0l.,  far  the  use  of  ihe  plaintiff,  upon  the  defendant, 

/or  such  his  refusal,  &c^  and  so  coacluded  in  debt 

for  the  said  fine^ 

Pit  An.  *tbede/ehdaht  pleaded  fit/  Jeiei;  andftfr^ 
ther  that  long  before  the  election  of  the  said  defeX" 
4ant  to  be  one  of  the  constables  of  MancheHerg  as  in 
the  said  declaratioil  mentioned,  to  wit,  at  the  general 
sessions  of  assizes  of  ayet  and  terminer  and  gaol  de^ 
livei-y  holded  at  the  castte  i^t  Lancaster,  in  and  for 
the  eouiaty  palatine  of  Landaster,  Oh  Saturdajf  the 
15th  day  of  Augutt/m  the  43d  yetfr  of  the  reign  of 
his  present    majesty  King  Oeorge  HL  arid  la  the 
year  of  our  Lord  1801,  before  the  Right  Honourable 
Richard  Pepper,  Lord  Jlvanley,  chief  jusGce  of  our 
lord  the  king,  assigned  to '  deliver  the  gaol  of  th€ 
said  county  of  the  prisoners  therein  being,  ohe  JElIen 
Bradshaw  was  convicted  of  burglariously  breaking  and 
entering  the  dwelling  house  of  Samuel  Hall,  in  the 
parish  of  Mdnchester  in  the  said  county,  and  stewing 
thereout  one  brass  pan  his  property,  and  dilrers  other 
articles ;  and  that  the  said  Riclutrd  JPeppet,  Ix>rd  -4i- 
vnnlcy,  being  the  justice  before  whom  the  toid  con- 
viction was  liad,  on  the  24th  d&y  of  AUgusi  in  the  year 
of  our  Lord   1801,   to  wit,  at  Manchester  in  the  said 
county,  by  his  certificate  under  his  hand,  bcaHng  datd 
the  same  day  and  year  last  aforesaid,  and    which  th# 
said  dfiudant  now  brings  here  into  coqxtj  did,  pufau^ 
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taanlto'tiieawd  ttatutera  that  case  made  and  pron^  tioe. 
ded^  certify  the  laid  conyiction  in  form  aforesaid,  and  UiMm\9,r 
that  the  said  Samud  Hall,  and  al^o  John  HoUamd  and 
WiUwm  Waien,  of  the  parish  aforesaid,  did  appre** 
head  and  take  the  said  EUtn  Bradshaw,  and  did  pro«i 
secute  her,  so  apprehended  and  taken,  until  she  was 
convicted  of  the  burglary  aforesaid  ;  and  [^rsuant  to 
an  act  of  parliament  passed,  in  the  10th  and  11th 
years  of  the  reign  of  his  late  majesty  King  William 
IIL  inUtled  '^  An  Act  for  the  apprehending,  prose** 
eating  and  punishing  felons  that  commit  burglary^ 
lionse-breaking,  or  robbing  in  shops,  warehouses, 
coacb^hoQses,  and  stables,  or  that  steal  horses,"  the 
said  Justice  did  further  certify,  that  by  TUrtoe  thereof, 
and  of  ifaesaid  act  of  parliament,  the  said  Sawutd 
ffaU  for  the  apprehension  and  conviction  aforesaid^ 
should  and  might  be,  and  he  was  thereby  declared  to 
be  discharged  of  and  from  all  and  all  manner  of  parish 
offices  within  the  parish  of  Manchater  aforesaid,  as 
1^  the  said  certificate  appears ;  which  said  certificate 
according  to  the  tenor  of  the  said  statute,  was  duly 
inroiled  of  record,  at  the  general  oourt  q(  quarter  sesr 
,^ions  of  the  peace,  at  Salford,  in  the  said  county,  the 
14th  day  of  October,  ISOl,  in  the  41st  yearof  thereiga 
of  our  lord  the  now  king,  as  is  in  and  by  the  saidsta* 
tute  required.  And  the  said  defendant  further  saitb, 
that  before  such  election  as  aforesaid,  by  a  certaiii 
indenture  made  the  dd  day  of  Oetobtrxn  the  said  year 
of  our  lord  \W\,tiXManeheiter  aforesaid,  in  thecouo- 
ly  aforesaid,  between  the  said  Samuel  by  the  name 
and  description  of  Samuel  Hall  of  the  parish  of  Han* 
ehe9te^  in  the  county  of  Lancaiier^  clerk,  of  the  one 
part,  and  the  said  defendant,  by  the  name  and  descrip^ 
tionof  John  Stoneliouse,  of  the  parish  of  Mamkeeier 
aforesaid,  m^rcbaoit,  of  the  other  part ;  which  said  ia% 
denture,  sealed  with  ilie  .seal  of  the  said  Saniunli  be 
thf  sfdd  dtfendwt  90w  brings  here  iaio  cfurtj  tli^^ 
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4ite  wbeiKoTis  die  da|rmd  jesr  l«tt  tfsietdM^  HKsit* 
hf  tIbesaU  certificsate,  and  that  die  Md  deftmdm^ 
Wd  oontracted  and  agreed  with  the  u2d  SflMiie/  IS* 
80  assigioaeDt  of  the  i aid'  recited  eertifioain  i*  ooiui- 
deirailtoD of  d5i.  of  lawful  moliey  ;  it  watb;  the  aaid 
kideirtare  witnetsedi  that  in  coDsideration  of  3d),   of 
hMvfbt  mamsy  by  the  said  Johi  Stonthouu  to  the  aaid 
SutfMdm  hiaiid  paid/  at  or  imaiediiaely  befell  tlse 
aealing  and  del'iTfery  theiebf,  tlie  rempt  v&tereof  tlie 
•aid  ^amvr/ did  thereby   acknowledge/  dnd'fromtbe 
fame  did' thereby  acquit  and  discharge  tj^C'said  dtfin* 
damt,  ht»  eKecutora,  and  adniihistralocs;  be  the  said 
SMiuti  in  purraamre  of  ibe  power  given  lo  him  by 
tlie  %ct  of  parltMi^at  in  the  sMd  recited  ceniftcate 
imiimeatod,  didibaigaaoy  te4i,  aaaigti,  and  traoM^clr  u»te 
the  aaid  it/mduwt  a«  welt  tiie  said  ivcited  eei^eate, 
•i  eil  the  right,  in tereat,  and  demdnd  of  him  the  said 
8amwtl  thenstOy  and  all  exemptions,  privileges,  hew 
Mfiti  9oA  advabtage  that  night  be  had  ud  made 
Iheieofy  ocdsriircd'  therefrom  by  virtue  cX  die  said 
abt  of  parliaoieDi,  as  fully  as  he  the  said  Aifilifc/ might 
or  would  have  had,  or  derived,  if  thesaiditidentttrehad 
»et  bee«  made ;  as  by  the  said  tndentare  appears.  And 
the  said  drfhfdont  avers  that  the  naid  Sam$iel  had  not 
at  any  time  before  tlie  making  of  the  said  indenture, 
assigned  the  said  certificate,  neither  bad  he  made  any 
nae  thereof  to  exanpt  himself  from  any  parish  or  #ar4 
eAc^;  and  the  sirid  diftndani  sters,  that  Ihe  iaid 
SmmnelUuU  in  the  said  cerliteatementh>ned,  and  the 
taid  Samtel  Halt  who  made  the  said  assighmeift,  ete 
Me  and  the  sane  peraons,  and  not  other  or  dMf^rton 
to*  wit,  at  the  parish  of  MmuhiHer  eferesaid ;  aUd'tbat 
ihe  parish  of  Munckuin  m  tkfe  said  ceniicaM  men^ 
timed  Aam  tinse  whereof  the  mtwiory^  of  mkn^  is'iyot 
4l»tbe  cootmry^  bath  beev  divide  i<iK»  and  cbiitthied, 
«hdeMI  is  divided  into  end  eonlaifis,  dtvers*  di#tthet 
toMroBibips^  one  oS  aich  townshij^,  darili^  ^M  M^  tiwie 
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ifereaaid,  "being  the  township  of  Manchater  mi,\h9k 
the  «iud  manor  of  Manckesier  and  the  said  township 
'tt  Manckuttr,  from  time  whereof  the  memory  of  man  ii 
not  td  the  contrary^  hare  been  and  still  are  co-exten« 
site  and  wholly  within  the  said  parish  of  Menchetieri 
and^  that  the  said  election  of  the  said  defendant  to  bb 
m  conAable  of  Manchester,  as  in  the  said  declarattoa 
mentioned^  was  an  election  of  the  said  defendant  to  ht 
a  constable  of  the  township  of  Manchester,  being 'a  pa* 
mb  office  within  the  said  parish  of  Manchester  wherein 
the  said.fdony  was  committed  as  aforesaid,  to  wit^  al 
the  parish  of  Manchester  aforesaid;  whereby  and  by 
force  of  the  statute  in  that  case  made  and  protided, 
the  saSd  defendant  bX  the  time  of  soch  election,  was 
and  is  exempt  and  discharged  from  the  said  office  df 
constable,  tp  which  he  Was  so  elected  as  afotesald/sb 
1>eing  a  jMyish  office  within  the  said  parish  of  JIfM- 
cht^er  as  afpresaid,  tp  wit,  at  the  parisli  of  Manehesiet 
aforesaid,  in  the  county  aforesaid,  and  this  he  is  ready 
to  verify  j  wherefore  he  prays  judgment  if  the  said 
ftaintiff  ought  to  have  or  m$iintain  his  aforesaid  ac* 
tion  thereof  against  hii^  the  said  defendant. 

The  p/flf/i/t^replied,  protesting  that  th<e  said  pla^i 
is  insufficient,  8cc.  that  the  said  parish  of  Manchester 
in'  flie  said  eertificate  of  the  saM  last  ptea  mentioned, 
from  time  whereof,  &c.  hath  been  divided  into  (ind 
contained,  aud still  i^  divided  into  and  contains,  divers 
HisUnct  townships,  one  cifsuch  t,ovvnships  during  all  the 
^01^.  Afo/esai^,  bqingthe  said  parish  of  Manchester,  and 
that  tbe  said  manor  of  Manchester,  and  the  said  town- 
ship of  Manchester  during  all  the  time  aforesaid,  have 
been  and  still  are  co-ex  tensive.  And  further,  that 
th.e  aaid  sevecal  townships,  in  the  said  pnrisb  of  Man-- 
pie$ter,  dnripg  all  the  time  aforesaid,  have  had  and 
beenos^to  havej  and  of  right  ought  to  have,  8tc.  seve- 
ral and  letpective  constables  for  eaeh  and  every  seve^ 
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teoc.       fal  and  respective  town^bipi  wholly  distinct  ai|d  iade- 
Mmit     (pendaQt  of  each  otfaer^  and  th&(,each  and  every  person 
vemt      ;elected  constable  hath  exercised  the  office  of  coostar 
'  J>le  within  and  for  that  township  only  for  which  sach 
person  was  so  elected,  and  that  no  person,who  during  all 
that  time,  &c.  hath  been  elected,  &c.  hath  served  tlie 
.office,  witliin  or  for  the  parish  of  Jlfaiic/ies(rr  at  large, 
.gr  .any  where  witliin  the  said  parish  of  Manckatcf, 
j}\xt.o{  the  respective  township  or  townships  for  which 
.he  was  elected,    and    that    the  said  election  of  the 
«aid  defendant,  to  be  a  constable  of  MancheUcr  afore^ 
said,  was  an  election  of  him  to  be  a  constable  of  the 
townsliipof  Manchester  aforesaid;  and  that  the  dc- 
\         JendoMt  by  virtue  of  that  election,    was  confined  to 
•serve  the  said    office  of  constable  within  the   said 
^township  of  Mancheiter,  and  ought  not  nor  could,  by 
virtae  of,  that  election,  serve  or  exercise  the  said  office 
4>f  constable  within  or  for  the  said  parish  of  Manchct* 
4er  at  lai;ge,  or  any  where  within  the  said  parish  of 
Manchuttr^  except  within  the  said  township  of  Man- 
ehtsttr,;  without  this,  that  the  said  office   of  consta- 
ble for  which '  the  said  defendant  was  so  elected  as 
aforesaid,  was  a  parish  office  within  the  said  parish  of 
Mancheiter,  See. 

Demurrbh  and  joiicobr  in  j>kmurrbr« 

Wood,  ^or  the  defendant,  in  support  of  the  demur* 
rer. ''  By  the  statute  10  and  11  JV.  III.  c.  £3,  s.  h 
A  certificate  is  granted  certifying  the  parish  or  place 
where. the  burglary  is  committed,  which  certificate 
may  be  once  assigned  over,  and  the  original  proprie 
.tor  or  thie  assignee  of  the  same  shall,  by  virtue  thereof 
be  discharged  from  all  manner  of  parish  and  ward 
offices  within  the  parish  and  ward  where  the  felohy  was 
committed.    The  only  rase  upon  the  subjeQt,  *is  The 
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Jfti^f  ▼.  Darh/ihirt  »♦  TheVe  tfM>  appoiritMent  of  the 
constable  was  for  the 'manor  of  Birmingham^  that 
manor  comprehending  the  town  of  Binktaghat^,  anil »  «ti«M* 
the  hamlet  of  Deritend.  The  qnestion  was,  whether'  Swm»«»»#»* 
tbe  certificate  was  a  disehargtl  for  the  parish  pf  Bif^t 
mingham,  and  it  was  held  that,  as  the  manor  was  inbra* 
extensive  than  the  parish,  tlie  certificate' tlid  not  est^' 
tend  to  it,  behig  only  forilfae  parish  ;  aridtlie  consta- 
ble was  not  in  that  cose  a  parish  officer.  '  But  Dehiidn^ 
J.  says  there,  that  if  it  had  been  co-extensFv#^  it; 
might  have  been  ^  parish  oftice  within  tl)€.  exception.' 
Here  the  functions  of  the  office  are  confined  wtthiti- 
file  parish;  for  they  are  confined  within  the  'tbwn*- 
•hip,  which  is  a  part  of  the  parish;  and  if  this  is; 
not  a  parish  office  within  the  meaning  of  the  'cer«' 
tificate,  it  cannot  be  of  any  nse  in  tbe  'northern' 
couiitied  ef  Bnglatid  ;  for  in  those  counties  ;there 
are  no  parish  officers  for  the  whole  of  a  parish,  bulj 
for  separate  townships  within  very  extensive  parishes ;. 
which  townships  have  separate  church-wardens  and 
other  officers  as  all  parishes  ia  other  parts  of  the  kilig-? 
dotn." 

Lord  Ellknbokough,  C.  J.  '*  The  church-war- 
dens are  elected  for  the  parish,  altliougb  they  may' 
execote  the  duty  by  agreement  between  themselves^' 
for  a  particular^  district  of  a '  parish ;  as  for  a  ceVUiifi] 
cbapelry." 

To  shew  that  constables  are  parish  officers,  he 
cited  the  statute  13  and  14' C.  ///c.  J2,  s;  15,  in 
which 'statute  they  are  evidently  classed  with  other 
parish  offifcers ;  fof  by  s.lG,  'Tlie  constables  andhead<« 
borongbs  of  evet'y  parish  that  sbnlt  not  apprehenci 
rogues  and  vagabonds,  shall  be  fined  as  therein  men* 
tiooed;'  andintbestdtiite  18  Geo.fJf.c.  191', tbe  ^x«- 
prea^on  if  used  (ionstable,  tithing^'inan,  and  head«bo« 
roaghof  ilieMiidparish.     •    «  ^     '  /  *      .  :  .a  .     -- 
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in  tbe  jiUtble  adjectivdy>  tod  coupled  wiUi  Uif  word 
office^  io  deoote  the  ofioeorone  who  basj^riadici-, 
tioooVer  the. whole  of  tbe  parish  :  JJot  the  coosUble 
latllisca^bM  nojuritdiciioti  beyond  the  townshipii 
and  is  ibefefere,  not  a  parish  officer.   Tbe  word  ward 
corresponds  wilh  a  bandred  ill  a  county  ;    JdatM  v., 
JEfjftf.*^    In   tbe  former  part  of  this  aectioa  pfUie 
sWOte  10  and  i  1  W.  IIL  c.  ^%  the  words  are  that 
the  oeiftificale  shall  certify  the  parish  pr  place  wherein 
ttie  offence  was  committed.  This  must  imply  the  whole 
parish*    Then  when  it  cooies  to  mention  the  exempt 
tion  '  from  all  parish  and  ward  offices  within  tbe  pa^^ 
.xisband  ward  wherein. the  felony  was  committed/  the 
word  parish  must  have  the  same  latitude  of  conduc- 
tion lis  in  the  former  part,  and  must,  therefore,  mean. 
all  dffioes  extending  over  the  parish  and  .ward.    So^ 
by  thjB  statute  5  Jnn*  c.  31,  s.  1,  as  a  further  r^waxdi 
aceni£c9te  is  to  be  made,,  certifying  Ihe  cqiivictioo, 
and  in  what  parish  the  burglary  was  comoiitted^  an^ 
that  the  burglar  \va8  taken  by  the  petsan  C^Uuning  th^ 
jeward;  and  on  tendering  such  certificate  the  sW^i^ 
is  to  pay  401.  This  also  applies    to  the  ^whole  parishi 
and  the  case  of  the  defendant  i%  whether  by  accident 
or  olherwise  omitted.    And  he  insisted,  that  the  con* 
stable  beifigj  appointed   for  tbe  manor  arid    by  the 
Teet  was  not  a  parish  offiber  within  the  meaning  6f  the 
act/'  / 

IfDfd  £j^i<Rif,BQ4ouoii,  C.  J»  /'  The  aijnplaqnes- 
tioB  in.  %\^  case  ii^  whether  thi^  defendant  ia  exempt* 
fd  frjGwii.  the  office  to  which  h^  has  bee^.  efe^t^  by 
the  e;ffect  of  the  certificate ;  and  th^  ,de|»eads  opod 
tbe  {construction  wbieb  |s  tp  be  gjy^n  to  these  word^ 
in  tbe  statiite^  importing  Ubat  be  i^l^  bp  diacb^^' 
froin  all  manner  of  parish  pnd  ward  .9%^.  ^it^^io  tne 
parish  and  ward  where  the  felony,  vfnp^  qonupUted.'  U 
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ihen  this  word  parisk  offiu  to  b«  coiretmed  so  fttrictly 
M  to  apply  only  to  a  parish  office  atrictly  so  called,  Uo%m 
lod  aocjice  elected (>y  and  exercised  over  the  parish}  c<^'u* 
and  irbidi  will  probably  ej^lude  many  oflSces  whicH  '•**"•••¥ 
aie  exercised  in  the  parish,  but  the  limits  of  which  as 
in  this  case  are  not<ro-cxte9;^^ve  with  the  parish  i  It  « 
iscIear»bQweirer^tf»i|tio  tbe•^tntetcited  fox ih^ plain* 
if,  as  in  the  )3and  H  C.  II,  c«  1%  and  the  18  Gto, 
III.  c.  19»tbe  legislature  in  several,  instances  speaks 
of  the  headbOTQughj  tithing-man^  and  every  other  pa? 
rish  officer,  although  there  is  not  a  constable^  head* 
boroughj  or  tithing«nian,  properly  so  called,  being 
strictly  a  parish  officer ;  but  only  one  who  exerciscf 
bis  office  in  the  parish  'and  for  the  parish.  In  thai 
sense,  the  legislature  used  the  words  in  this  statute. 
Otherwise,  a  great  part  of  the  kingdom  would  be  de- 
prived of  the  full  benefit  of  this  act.  It  has  been 
attempted  to  explain  the  words  parish  and  ward 
offioers  by  a  strict  construction,  as  applying  only  to 
officers  for  the  wbol^  parish,  Oi  for  a  ward,  that  is,  an 
bundred.  in  tbeparisli.  But  thai  construction  is  not  to 
be  relied  upon ;  for  it  would  comprehend  in  that  case 
«aly  th^  bead  constable/'  .     , 

Grosb,  J.  ^  The  question  is,  what  constrnet!otl 
shall  be  put  upon  the  words  'parish  dnd  ward  offices/ 
Now  this  was  an  act  of  parliament  made  for  the  bene* 
fit  of  the  public,  in  order  to  reward  persons  appre<» 
bending  felons^  and  we  may  fairly  construe  such  a 
slatdte  liberally,  According'  to  common  language.  Idi 
the  statute^  which  have  been  cited,  the  legislature  hai 
considered  a  constable  as  a  parish  officer,  and  itistt 
fiur  thing  for  us  to  consider  that  the  intention  of  the 
legislatore  in  the  statute  10 and  11  W.  IILc.  M,'wai  to 
give  the  exemplioil  to  a  person  who  by  sevviog  the  office 
of  eooiiable,  deserved  so  well  of  the  public,  as  a  parish 
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i«06.  Lawrbncb,  J.   "Ithinkthakthisactof  pariittiliffil 

H^^^     WHS  intended  to  have  a  general  operation^  and  tM*  to 

trmu  be  narrowed  by  a  strict  construction  of  tetAnical 
terms.  And  it  won  Id  be  rery  mischierOns'  with  re- 
ipectto  the  northern  counties,  where  the  oppoint- 
ment  of  bfficeri  wfor  a  township,  and  not  for  a  parish^ 
that  the  overseers  ahd  surveyors  of  the  highways,  and 
other  officers,  should  not  be  exempted  by  this  act, 
the  same  as  in  other  counties.  If  tiie  woitl  parish 
office  is  to  be  taken  in  its  strict'  sense,  this  is  not  a 
))arish  office,  for  the  election  is  at  the  leet  or  the  she- 
KflTs  torn,  the  jurisdiction  of  which  is  not  confined  to 
the  parish.  But  as  the  word  constable  is  used  in  theacts 
of  parliament  which  have  been  cited,  it  is  clear  that 
in  a  more  lax  sense  a  constable  may  be  considered  as 
k  parish  officer;  and  in  Bhck$tone*s  Commentaries, 
vol.  i.  p.  356,  It  is  said,  '  the  petty  constables  ate 
inferior  officers,  in  every  town  and  parish,  subordinate 
to  the  high  constable  of  the  hundred,  first  instituted 
about  the  reign  Edward  IIV  So  that  we  find  by 
a  writer  of  considerable  eminence,  that  they  are  con« 
aidered  as  parish  officers.  With  respect  to  the  caB^ 
of  TIu  King  V.  Darbyi/iire^*  it  seems  that  Mr.  Woo* 
bas  given  the  trae  construction  to  it ;  pamely,  that  the 
certificate,  shall  extend  to  exempt  from  all  offices  in 
a  parish,  but  not  from  offices  extending  over  the  pa- 
rish  and  beyond  ;  and  that,  therefore,  as  this  is  with-  i 
in  the  parish  where  the  felony  was  committed,  this 
ccrtilicate  extendi  to  the  office  in  question.  In  the  ; 
cose  cit^ed,  there  yas  an  attempt  to  extend  the  exemp- 
tion beyond  the  limits  of  the  place  where  the.  felony 
was  committed." 

Lb  Blanc^  J#  "  From  the  similar  words  which 
are  used  in  other  acts  of  parliament,  altboogh  tbe 
offioe.  of  constable  is  not  in  the  strict  legal  sense  of 
the  word  a  parish  office,  yet  we  are  warranted  iu  such 

f    ■ 
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an  act  of  parliament  which  is  to  operate  generally^  and  iao6. 
giving  the  benefit  of  the  exemption  to  tlie  office  of  mo^Tt 
constable.  It  is  clear  from  theactscited^  that  Uie  ler  vertH$ 
gislature  has  sometimes  considered  the  constable  as  a  ^^** 
parish  ofGcer,  and  that  will  sufficiently  justify  us  in 
giving  the  same  construction  to  Uie  word  parish'(^c< 
here.  It  is  admitted  by  Mr.  Littleoalk,  that,  not- 
witbstandipg>  the  appointment  of  constable  Is  not  froni 
the  parish^  but  is  frOm  the  leet  and  for  the  manor^  stilly 
if^  by  accident,  the  manor  and  the  parish  hap[ien  to  be 
co-extensWe,  the  person  having  such  a  certificate  is  ex- 
empt. But  that  goes  to  admit,  what  is  now  contend«- 
ed  for,  by  tlie  defendant ;  for  that  makes  the  construc- 
tion of  the  word  parish  office  not  strictly  literal.  Then 
the  words  of  the  act  are  not  extended  beyond  their  fair 
iinport,if  tht  jurisdiction  of  the  constable  goes  over  the 
township  and  district  which  does  not  extend  beyond 
the  limits  of  the  plaCe  where  the  felony  is  committed  j 
bot  it  might  in  the  case  of  The  King  v.  Darbj/shirc 
have  extended  to  a*  place  where  the  parly  had  no 
merit  in  the  respect  menlionGd  in  the  act  ofparlia- 
meo£.    This  is  the  very  reverse  of  that  case.** 

JuoGM&NT  forthe  dufendant. 


ZoucHonthe  demise  of  Thomas  Fonsx  agaimt  Henry 
FoRSE. — 4th  Feb. 

A»  It  admUted  tenant  of  a  coptfhold  in  reversion,  for  the  life  Ocenptiwy. 
of  B,  after  the  deaths  of  C.  and  D, ;  before  the  tfoer-  Statf  29Car.IL 
ttoHor  remainder  vested  in  possession,  A.  the  grantee  died^  ^'  ^»  l4Geo.lL 
^d  afterwards^  vpon  the  death  of  the  first  taker  and  his  «euu 
ccitui  que  vie,    the  administrator  of  A.  laas  admitted^  4U 
administrator,  for  the  life  of  B,   and  brought   ejectment: 
Hcldy  that  he  could  not  recover  ;  for  copyholds  are    not 
tdthinthe  statutes  of  special  occupancy,   viz.    the  statute 
«l>Car,n.  c.  5,  and  U  Ceo,  11.  c.  VO,  and  the    admits 
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iion  gate  no  title  and  granted  no  interest^  hut  tuck  oi  k 
ctttimtd  af  administrator, 

laofii        nPHIS  was  an  ejectment  to  recover  one  moiety  of  a 

2ov«M  dcm.  copyhold  teaeiQent  in  the  manor  of  Froom  Vam^ 

Tbomai  Fomts  church,  in   the   county  of  Dorset,  and  it  was  tried 

Bmaat'Foatx.  before  Mr.  Justice  Le  Blanc,  at  die  last  assises  for 

the  county  of  Dorset,  when  the  jury  found  a  yerdict 

for  iht  plaintiff,  subject  U>  the  opinion  of  this  eonrt 

X>u  the  following  case : 

.  At  the  court  haron  of  his  grace  the  Duke  of  BoUtm, 
for  his  manor  of  Froome  Vanchurch,,  in  the  county 
of  Dorut,  held  the  24th  day  of  Jui^,  1761^  tbelord 
pf  the  manor^  by  his  steward^  granted  to  FiobcH  Faru 
the  reversion  of  a  moiety  of  a  copyhold  tenementi 
by  copy  of  court-roll  as  follows  *'  at  this  court  the  ^ 
Jord  of  the  manor^  by  his  steward,  graated  to  Robert 
Forse  of  Pftcn^  in  the  county  of  Dorut,  yean^an, 
the  reversion  of  a  moiety  of  a  customary  tenamcnt, 
^nd  forty-six  ^cres    of  land,   meadow  and  ptstnr^ 
with  the  appurtenances  within  this  manor,  now  in  the 
possession  of  William  Forse,  which  he  claimed  to  hold 
for  his  life,  by  copy  of  court-roll,   of  this  nianor, 
dated  the  29th  day  of  JprU,  1725,  remainder  by  ano- 
ther copy  dated  the  6th  of  May^  1740,  to  Henrt/  font 
aon  of  the  said  Wiliiam  Foru,  ior  his  life,  ie  hmc  m^ 
to  hold  the  reversion  of  the  said  premises  with   the 
appurtenances  to  the  said  Robert  Forse  for  die  life  of 
Henry  Forse,  tlie  son,  (aged  ten  years,)  at  die  will  of 
the  lord,  according  to  the  custom  of  the  said  manor, 
from  and  immediately  after  the  surrenders^  forfeitures, 
or  other  determinations   of  the  estates  of  the  said 
WHliam  Forse  and  Henry  Forse  his  son,  of  and  in  the 
said  premises,  paying  die  yearly  rent  ot^fifium  shiU 
lings,  and  a  herriot,  when  it   ^all  happeuj  and   bj 
and  under  such  other  works,  wits,   services,    a.nd^ 
customs,  as  are  usnaDy  done  and  paid  for  the  same  ; 
and  for  such  estate  in  reversion  the  said  Robert  Ibrae 


Ih  the  fbr^^thYa^r  ^  Geojjj^  III,  i^3 

(at  lole.pjarehaser)  paid  the  lord,^for  a  fine,  38I,  but  the       }^' 
admiUaace  and' Realty  of  the ^said  Roberf  Forse  aQ4  2ov«H«fithe 
Hejv^Forsehi^  soo,'  ja  respiUd.  ,/f  itfiW//^  Ta^'irF^ri* 

edte^d  ttlltnevear  1764,  .wllen  he  died;  and  upon'  »«^«^ 
hUdekth^^heVid  Henri^  Forked  ihe  sop  p(W.pr{e,  ""*^  ^'^"*'"* 
entefid  jiii3  cot^tinued  seized  till  1 79s,  when  he  diei^, 
and  apoa  kis.d^thj,  his  widow  entered  and  continued 
To  possession  till  1805,  when  she  died.  The  above  named 
Hqberi  rbncj  to  whom  the  reversion  was  so  granted^ 
died  intestate  in  1775,  leaving  six  so.nsj  fVjUiam  Foru 
tbe  eldest,  Henry  the  cestui  que  vie,  named,  in  the  said 
^rant,  TAbnuis  Forse  the  lessor  of  the  plaintij^,  and 
three  ptbers,  and  upon  his  death,  administration  of  his 
effects  was  duly  granted  to  two  persons,  who  are  since 
dead;  after  which,  viz. /e&rntrry  Ist,  1804,' adminis- 
'tfatioo^4^  bonis  non  was  granted  to  the  lessor  of  the 
fiainliff,  who,  on  the  55th  day  of  Jlugust,  1804,  was 
admitted  tenant  to  tbe  said  moiety  for  the  Tife  of  the  said 
Henrjf  ^Forse,  the  son  of  Robert  Forse,  No  evidence 
,Vi;as  prpduce,d  of  any  custom  in  the  manor,  that  the  cestui 
que  vie,  not  takinjg  by  t he. Aa&rn^fuin,  should  have  anj 
beneficial  interest.  The  question  for  the  opinion  of 
the  court  is,  whether  the  plainti^  is  entitled  to  re- 
cover? 

Tauktoh,  W.  P./or  the  plainiif.  ''  The  question 
in  this  case  is,  whether  an  executor  de  bonis  non  of  - 
one  who  was  admitted  tenant  in  reversion  of  a  copjr- 
hoMp^f  autre  vie,  can  maintain  ejectment*  for  the 
same.  The  lessor  of  xht  plaintiff  founds  his  title  upon 
the  original  grant  of  the  reversion  to  bis  Inteataie 
on  the  24th  of  Jufy^  17^1  •  and  dn  the  admission 
of  himself,  ?5lb  J^ngU»t,  1804.  He  then  divided  tbe 
question  into  four  points  as  follows :  first,  what  eslate 
.the  lessor  of  the  ;;tftV/^' would  have  at  common  law 
before  the  statutes  of  special  occupancy  29  Car.  IT, 
p.  3,  and  14  Geo.  J  I.  C  W ;  and  he  contended  qn  itiii 
MQ.J(X4X.  t<,  s.  C  c 
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180&       head,  Uiat  eyen  before  these  fttaiatet>  the  estate  would 

ZovoiTon  tbt  ^^^  ^^^^  subsisted,  and  would  not  have  been  deter- 

dtfmiteof     mined  by  the  death  of  the  grantee  for  life.    Secondly, 

.  "^"b^Mi^***  that,  by  these  statutes,  the  copyhold  was  in  the  lessor 

Hsvftv  FdMB.  of  the  plaintiff"  as  special  occupant ;  notwithstaodiog 

that  by  the  common  law,  there  could  not  be  an  esiate 

by  general  occupancy  of  a  copyhold,  because  upon 

the  death  of  the.  tenant,  the  estate  was  in  the  lord. 

*  Thirdly,  if  the  lord  is  entitled  to  enter,  he  is  odIj 
entitled  to  enter  as  trustee  for  the  executor  tbe 
tenant  per  autre  vie,  and  even  a  court  of  law,  seeing 
where  tbe  right  is,  and  seeing  the  gjround  of  the  admit- 
sion  of  the  lessor  of  'the  plaint  iff",  will  give  effect  to 
bis  title.  OjT  fpurthly  and  lastly,  that  the  adoiission 
pi^ed  a  right  of  entry  to  the  lessor  of  the  plaintiff  on 
which  he  is  entitled  to  recover.  First,  all  grants 
must  be  taken  most  strongly  against  tbe  grantor;  and 

^  a  grant  to  a  man  of  a  copyhold,  enables  him  to  alie- 

.  nate  for  his  own  life,  notwithstanding  his  assigns  are 
iot  mentioned  in  the  grant ;  and  theri  of  such  an  es- 
tate as  this  which  is  to  continue  for  the  life  of  another, 
the  administrator  of  the  grantee  is  the  assignee  in 
law.  There  is  indeed  as  to  this  point  no  decided  case, 
either  the  one  way  or  the  other ;  but  yet,  at  common 
taw,  thei:e  can  be  no  estate  by  occupancy  of  a  copy* 

.  bold,  because  as  it  is  s^d  in  Smai^th  y.  Penhallort,^ 
fhe  lord  might  enter,  and  it  js  in  that  casct  considered 
as  settled  law,  although -ther^  if  a  diet tim  to  the  con- 
trary in  Coke's  Copyholder;t  and  surrenders  are  con- 
strued as  conveyances  at  comtnon  .  law,  Fither  v. 
tVegg^t  Burgesi  v.  Wheat  A  BHckMfs  ctijse.%  If « 
lease  is  made  to  A.  during  the  lives  of  B.  and  C,  by 
the  death  of  one  of  them,  the  es^ite  i;   iip^  dele^ 

•6  Modern,  66.        i*.56,p.llS.       i  1  Ptere  Will- 1*- 
S  I  Bl.  107.        If  oCo.  9b. 
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tnined,  tboagh  it   would  be  otherwise  if  it  were  a .     i«)6 
condition  instead  of  a  limitation.    So  in  Ros8e$'  case,*  2ouch  on  th« 
a  lease  to  A.  and  his  assigns  for  life,  and  for  the  lives  ^^^•'^i'J^**^^,^ 
of  B.  and  C.  is  a  lease  for  three  lives.    So  a  grant       oc^m  ' 
to  J.  S.  is  a  grant  for  life  ;  and  agrant  to  J.  S.  for  the  H"*^^^'^'- 
life  of  A-  and  B.  is  a  grant  for  and  during  the  life  of 
either  of  them.f    The  principal  point,  however,  is  in 
case  the  grant  by  the  common  law  determined  bj  the 
death  of  the  grantee,   whether  by  the  statute  29  Car. 
IL  c.  11,  8.  9»  it  is  continued  to  his  personal   repre- 
sentative, who  is  admitted  by  the  lord  under    that 
grant." 

Lord  Ellen  BOROUOR,  C.  J.  "In  point  of  fact/ 
he  is  only  admitted  as  administrator  dc  bonh  non, 
and  there  are  no  terms  in  the  admission  which  amount . 
to  a  grant ;  for  that  was  intended  only  to  invest  him 
with  the  title  which  he  claims  as  administrator.  There 
are  no  words  of  grant  made  use  of  by  the  lord.'* 

Taukton.  ''The  words  of  the  statute  arc'rffiy 
aiatc  per  autre  vie,  shall  be  devisable  by  a  will  in 
writing,  signed  by  the  party  so  devising  the  same,  or 
by  some  other  person  in  bis  presence  and  by  his  ex* 
press  directions,  attested  and  subscribed  in  the  presence 
of  the  devisor  or  by  three  or  more  witnesses.  And  if 
no  such  devise  thereof  be  made,  the  same  shall  be 
chargeable  in  the  hands  of  the  heit  if  the  same  shall 
come  to  him  by  reason  of  special  occupancy  as  assets 
by  descent  as  in  case  of  lauds  in  fee-simple;  and  in 
casethere  be  no  special  occupant  thereof,,  it  shall  go 
to  the  executors  or  administrators  of  the  party  that  had 
tbeMtale|h«reof>by  virtue  of  the  grant,  and  shall  be 
asseU  in  their  haads." 

Lord  EiLEWBoRovcft,  C.  J.  "  Have  you  any  cases 

.  \  5  Co,  18,  *,        t  Cro.  £to.  1  »l.  Cr«t  J«c.  2»e. 
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1806.        to  sijew  that  such  au  atlmissidn  as' this  Wiircntiritf  vin 


ZovcH  on  ilic  grant 


TmoilTFoliss      Tauntok.     ''  This  estate  is  supported  ii^  ftc  per- 
versus       sonal. representative  by  the  effect  and  operation  of  the 


HkhUvFORBt 


statute ;  aud  there  is  a  great  analocfy  io  this  respect 
between  Qopyholds  and  liereditainerits  incorporeal, 
which  arc  held  wi'thio  the  statute;  although  at  common 
law  there  could  be  no  occupancy  ot  a  rent,  as  an  in- 
corporeal hereditament,  but  there  might  be  a  special 
occupancy,*  Uiplty  y.ffaierworth,\  Holden  v.  Small" 
brookn^  Scjfinou/s  case,||  D.  of  Devonshire  i.  Atkins,^ 
Lowe  V.  Burron.^  And  it  is  now  so  held,  because,  by 
the  statute  of  frauds  any  estate  which  is  capable  of 
being  devised  by  the  tenant  per  autre  vie^  who  might 
thus  have  created  a  special  occupant,  will  now  pass  to 
the  executor.  And  the  same  reason  holds  that  the 
estate  per  autre  vie,  in  copyholds,  should  be  preserved 
as  in  ineorporeal  hereditaments ;  for  ibe  e^late^. howe- 
ver limited  to  any  heirs,  can  only  extend  to  the  dura- 
Uofiofihfe  lifeof  \h^  \t%i  e^tui  que  rtrni^aied  in  the 
y  grant.  .  Th^re  is,  indeed,  no  case  at  law  ;  h^^  there 
^  are  many  in  equity,  that  copyholds  per  auire  vie  aboald 
go  to  the  personal  jnepreaentatives." 

Lawhence,  J.  '*  Those  ard  only  caaes  of'Sfwcial 
occupancy  where  there  was  not  a  general  ocea^a^y.*' 
Taunton.  '^  Th^re  are  also  caies  of  resulting 
trusts  ifi  equity,  where  he  who  pays  Ihe  fine  lite  the 
estate  to  him  and  his  representatives :  tb^  cestiti^tiii 
being  only  tbe  supporter  of  the  esUte  for  his  beiie6t. 
As  where  a  copyhold  was  granted  to  A.  for  tbe  lives 
of  A.,B.,andC.;  A.  died  intestate,  his  adorioistrator 
took  tbe  estate,  as  having  the  title  of  this^  firit  taker 

»  2  Ro.  Ah.  150.  Salk,  isp.  f  7  Twry,  Jun.  440,448. 
%  Vaugh.  187,  201.  Co.  Litt.  41.  ||  10  CS.*  gS.  ^  2  P.  F. 
381.  Dy.  35?8,  pU  K).  9  Bic.  Ab.  2t7'  f  3  P.W.  ««*,  find  I 
rfrii.237,p/.  «, 
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who  paid  the  iirie,  tlie  other  lives  being  only  id  natare        igd^ 
of  trustees;  How  y.  How,*  Clark  y.  Ddnvtrs.f  And  Zouch on  tii^ 
where  a  copyhold  was  granted  to  the  husband  lind'    dca>iie.«lr  ,^. 
Wife^aiidJ.  S.  for  their  lives  sMc<k!«iw,  but'  it  aJJ^l^aN '^"'""^^*'*** . 
ed  l)v  tiie  rolls  tha^^  the  fine  wa3   paid  by  .ih^  hUi^-  tfaumi  I'omii:' 
baod  and  wife  ;  J.  S.  was  decreed  atrtfstee  f6t  th^oi; 
^rngef  V.  Drew,X   fVithers  v.  H'itHefs,^.   Buk  L6rd 
HaridAcke  there  says^  that  the  statute  of  frauds'  dbfes' 
not  extend  to  copyholds." 

Lord  E1.1.EKBOBOU611,  C.  J.  ''Ifso^  there  ii  no 
^Q^ral  occupancy  of  copyholds ;  and  the  admissioa 
of  (heletsorof  tbe/>^m^{lf' was  only  upon  an  invalid 
claim;  theft,  unless  there  are  some  words  of  grant 
io  the  admission  which  are  substantively  a  grant  to  him, 
the  admission  will  not  help  the  cdise." 

Taovton  then  contendedj "  that  although  in  gene*    ' 
ral  the  admisMoo  was  according  to  the  surrender,  and 
although,  GO  the  surrender,  nothing  operated  by  way 
of  grant ;  yet  the  admission  by  the  lord  made  the  lea 
lorof  the  phint'^ tenant  at  will.    For  this  he  cited 
t  Ltmuard^  £10,  where  it  iasaid, '  it  was  holdeit  by  the 
caart,that  if  copyholder  in  fee  dieth  seised,  and  the  « 
lord  admits  a  stranger  to  the  land,  who,  enUrcth^  be  ia 
bat  a  tenantat  will  and  not  a  disseisor  to  the  copy- 
bolder  who  hath  the  land  by  descent,  because  he  com- 
eth  in  by  the  assent  of  the  lord,'  &c." 

Lord  Ellenb'orough,  C.  J.  "  If  you  are  rrght  in 
(his  point,  the  admission  gives  i  title  in  every  case.**' 

Lord  ELtRNBOitouQH,  C.  J.  (Without  hearing 
iheciker  $id€).  '^  The  counsel  for  the pAitn/i/ having 
very  properly  stated  those  cases  which  operate  againat 
bim,  as  «rellas  those  on  which  he  would  rely,  itiaun* 

t  1  Fern.MS^  f  i  CA.  Ca.  510. 
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1906.        oecessarj  to  hear  the  other  Mm.    This  is  a  claim  made 

t^vcnw  the  V  *^®  administrator de bonii  non,  as  special  occupant 

-demise  of     under  the  statutes  «9  Car.  11.  c.   3,  and  14  Gto.  11 

T|iOKAfTOft8B  ^^        /.  Ill  1.1.  1 

'  xertut  c.  20^  ot  a  copyhold  estate^  to  which  as  intestate  he  was 
Bs»mv  FoBii,  admitted  in  reversion  per  autre  vie ;  but  that  title 
cannot  subsist,  unless  copyholds  are  the  subject  of  oc- 
cupancy^ and  it  has  been  decided  that  thej  are  not, 
nor  are  they  within  the  statute  29  Car,  IL  c.  3,  and 
14  Geo.  II.  c.  20.  Then  it  is  too  much  to  say  that, 
if  the  lord  admits  a  person  eo  nomine  as  administra- 
tor^  in  which  character  he  could  not  claim,  it  sballi 
as  against  the  lordj  convey  an  interest  as  if  there  had 
been  an  express  grant.  Neither  of  these  points  being 
.sustainable,  the  plaintiff  has  no  title  at  law.*' 

Lawrence,  J.  "  It  never  has  yet  been  determined 
that  independently  of  the  statutes  the  lord  had  not  a  i 
right  to  enter,  upon  the  death  of  the  grantee;  or  that, 
without  express  words  the  effect  of  the  statutes  couU 
be  to  take  away  that  right  of  entry  which  be  has.  The 
object  of  the  statutes  was  to  prevent  persons  from  tak- 
ing estates  as  occupants,  to  which  they  had  no  claim, 
but  it  was  never  intended  that  the  right  of  the  lord 
*of  the  manor,  who  had  a  right  at  common  law  to 
enter  on  the  death  of  the  grantee,  living  the  two  liv«, 
should  be  taken  away.  Sir  W.  Blackstone,  says  in  his 
Ommenlariei,*  'these  statutes  must  not  be  so  ooustni- 
ed  as  to  create  any  new  estate,  or  keep  that  aliveiwbich 
by  the  common  law  was  determined,  but  merely  to 
dispose  of  an  interest  in  being  to  which  by  law  there 
was  no  owner,  and  which,  therefore,  was  left  open 
to  the  first  occupant.'  Now  copyholds  were  held  Dc?cr 
to  be  the  subject  of  occupancy,  because  the  freehold 
^  is  never  out  of  the  lord  ;  and  if  so,  there  is  oothiogon 
which  the  statute  can  operate.    As  to  the  other  point, 

•  VolJLp.^. 
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if  tbe  admission  is  looked  to^  there  is  nothing  like  a    .  isotf. 
grant.  The  person  admitted  claims  as  administrator  dc  xoudTonth* 
bonis  non  of  the  original  grantee  for  the  life  of  Henry     demise  of 
For$e,  and  thereupon  he  is  admitted ;  but  by  this  the  ^""^  p^^^^^*** 
lord  does  not  mean    to  grant  any  thing  bat  that  iTi^NBYFoBtK 
which  the  copy  granted  to  the  original  grantor^  and 
which  the  administrator  could  claim  under  it.'' 

Lb  Blanc^  J.  ^'  In  this  case,  if  the  plaintifhuA 
a  title,  the  general  words  would  operate  to  the  prejudice 
of  ^e  lord  against  the  rule  that  general  words  of  a 
statute  shall  not  operate  to  prejudice  the  lord^  and  bei« 
they  will  materially  do  so." 

JuDOMENT  for  the  BEFENBANT. 


Swan  and  Others  against  Steele,  Clerk,  and 

Robert  Wood. — Feb.  7th.  v 

J.  4^  B.  wre  partners  and  grocers,  and  also  pdttners  ojM  l^^^^ 
C.  as  cotton  dealers^  trading  under  the  firm  of  A.  and  B.  Fraud  audcot- 
C.  not  being  knatxm  to  he  a  partner.    Being  indebted  to  D.  *"*"*' 
for  grocery  goods  in  tktfirm  of  A.  and  B.  and  having  ac- 
cepted  a  hill  which  VMS  dUhonoured,  theff  indorsed  to  D.  a 
bill  belonging  to  the  partnership  in    the  cotton  trade  as-  a 
security^    D.   not  being  cognisant    of  the  fraud:    Held^ 
that  C.  wai  liable  as  indorseruf  this  bill  to  D.  there  being 
no  fraud  or  collusion  in  him. 


T*HIS  was  an  action  on  promises,  in  which  tbe  plain..       Swin 

iifs  declared  in  the  first ^ount  of  their  declara-  "tt^w" 
tion,  on  a  bill  of  exchange,  dated  a6th  August,  1805,  ^^^^^^»^^* 
drawn  by  one  David  Maitland  on  Walter  Campbell 
and  Co.  for  3421.  payable  to  the  order  of  the  defen^ 
dants  and  one  George  Payne,  deceased,  three  months 
after  date,  and  indorsed  by  the  defendants  and  Payne, 
under  the  firm  of  ff'ood  and  Payne  to  the  plaintifs, 
aud  which  bill  IValtcr  Campbell  and  Co.  had  4cceptcdi 


.1806.      ,and  in  p\her  counts  the  plaintiff  $  declared  for  goodv  soU 
£^^^       |ii|d^eliyered^  money  ,paid^  laid  out^  and  expendd, 
^•tkd  Oibert    J^^d  and  received,  and  an  acqoant  stated ;  to  which  de- 
^TiiLiTliid    claiBiLoPj  the  Sjajd  defendant  Steele,  pleadefl  the  gene- 
•   i?f^?^^''     ralis>veof.«pji  qwmpsit ;  apd  the  defendani.  Wood, 
Bi^ffei^^djudgn^^pt  by  defau}t.    The  cause  came  onto 
be  tried  befbjrie,  the  Right  Hotipurable  Lord  Ellbn  bo- 
BouGHi  in  London,  at  the  sitting  after  last  Trinity 
term,  when  the  jury  found  a  verdict  fox  the  platniiSTh 
damages  S68l.  5s.  4d.  and  costs  46s.  s|ibject  to  the 
opinion  of  the  court  on  the  following  case  i  Thai  |Fmk( 
and  Payne  mentioned  in  the  pleadings^  carried  on  tbe 
business  of  wholesale  grocers  in  l4Vcrpool,  under  tbe 
Arxn^iff^Wood^and^Payne,  frpm  Jamuiry^   1802^  ontil 
janmaryy  1804 ;  that  the  defendant  Steele s  became  a 
partner  with  the  said  Wood  md  Payne,-  in  the  month 
qS  ^qjf,   1.8Q2i,apd  90  continued  till  ./a Aiioiy^    1804, 
in  the  business. of  buying  and  selling  cotton^  which 
business  was  carried  on  also  under  the  firm  of  Woid 
and  Payne,  and  at  their  counting-Jiottse :  but  that  tbe 
said  defendant  Steele  was  never  in  any  manner   inte- 
rested in  the  grocery  business,  that  the  said  defendant 
Steele,  took  no  active  part  in  the  cotton  concern^  nor 
was  jt  known  to  the  world  or  to  the  said  plaintiff^  that 
•be  was  a  partner.    That  the  plaintiffs  sold   the   said 
fToocf  and  Payne  as  grocers,  a  quantity  of  sugar;  for 
which  they  gave  their  acceptance,  in  the  firm  of  Wood 
and  Payne,  at  four  months,  due  11  th   October,    1803, 
and.not  being  able  to  provide  for  it  wbCsQ  due,    ^o*d 
and  Papne,  on   the  Sth  day  of  October,  }BOS^   deli- 
vered to  the  plaintiffs  the. bill  meutioaed  jn  the  decla- 
tbnj  due  the  29tb  day  of  Jiovembetj  with  others,   to 
provide  for  that  acceptance,  and  that  the  said    biU 
was  indorsed. by  either  Wood  or  Payne  in  tbe  firm  of 
'  •  Wood  and  Payne,  without  the  actual  knowledge  of 
'Steele,  as  all  other  bills  on  the  cotton  concern   were ; 
that  'the  said  bill  was  paidto  Uie  said  Wood  and  P^jfuc, 
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m  ccflOD  dealers,  than  by  the  drawer  thereof  for       %m&. 
eotfon  add  to  him  in  which  the  defendant  Steele,  was       ^^^^ 
as«foreaaid  interested,  and   that  the  naxbe  ''David  and  ottwrt 
MaiUandr  thereto  subscifbed  ak  the  drawer,    is  the 
ffo^   band-writrng  of  Dai)id  Maitland  cif   fFigdn, 
to  whelm  the  eotton  Wasjiold;  thai  the  said  bill  has 
been  disboiioitred,  of  which  the  said  Ifood  and  Payne 
bad  due  notice. 

T^ai  the  said  fjTaod  and  Payne  became  bankrupts; 
on  the  l6th  day  of  Jofmary,  1804,  and  that  the  efifecia 
of  the  said  cotton  concernj  are  insufficient  to  dis^ 
<iharge  its  debts ;  and  that  the  said  Samuel  Steele  when 
he  has  discharged  those  debts,  will  be  a  creditor  of 
tbe  concern. 

The  question  for  the  opinion  of  the  court  is»  whe« 
tfaer  the  plainiiffs  are  entitled  to  recover  f  If  the 
court  shall  be  of  opinion  they  are  so  entitled,  then 
tiie  verdict  to  stand ;  otherwise  a  verdict  to  be  enters 
ed  fcMT  the  defendant  Stule. 

Wool},  for  the ptaintiff$. "  Payne  being  partner  had 
authority  to  dispose  of  the  partnership  effects,  for 
such  purposes  as  he  thought  proper.  One  partner 
may  sell  the  effects,  he  may  also  release  debts  ;  but^ 
if  be  misapplies  the  money  or  effects,  he  is  answerable  in 
account  with  the  other  partners.  This  is  a  good  dis- 
position to  third  persons,  unless  those  third  persons  can  be 
aftected  with  the  iVaud  contrived  by  the  partner.  The 
other  partners  are  bound  by  it  unless  there  is  fraud.'* 

Lord  £i.tBN  BOROUGH,  C.  J.  *'  Unless  there  is 
collusion.*' 

LfTTLEDALB,  coniri.  "  The  plaintiffs  are  not 
entitled  to  recover.  One  partner  cannot  pledge  the 
goods  of  another,  and  this  is  properly  a  mere  pledgt^ 

NO.  xxtx.  n^.  s.  D4 
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18M.       of  a  bill  of  exchange.      The  plaini(ff$  did  itot.saU 

/swj^u-      ^o  Steele  but  only  to   fVood  aud  P^^e ,  .and  tqok  a 

acd  Otbers    particular  security  by  the  acceptance  of  .Ifjwrf.  and 

Stzbxs  at  tA,    Payne  for  the  goods.  The  case  $tates^  that  they,,  not 

being  able  to  prpv jde  for  their  accept^ce^  d^Hwed 

over  this  a?  a  securi  ty^  and  the  ftlavUiffs  did  not  tjjierf  fpre 

'  take  it  in  the  ordinary  course  of  trade^  but  as  a  {^dge.. 

He  cited  Shireff  y.Wilks^^  where  it  was  hc^ldtjiattwo 

of  three  partners  who  had  contracted  a  debt  prior  to 

the' admission  of  the'third  partner  could  not  bind  bim^ 

i^ithout  his  assent,  by  accepting  ^tlls  drawn  by  a  crc: 

ditor  upon  the  firm  in  their  joint  names^   but  slcli 

security  was  fraudulent  and  -vokl  as  against  the  ihird 

partner;  and  contended  that  the  p fat/;.' //?i  must  have 

known  of  the  partnersihip  and  that  Wood  viXid  Payne 

were  misapplying  the  bill,  or  ejse,  instead  qf  tjil^ing^he 

bill  as  a  collateral  securi tv,  they  would  have  received 

the  indorsemei)t  In  payment  and  discharge  j?ro  f««(o." 

•i  Lord  Et-tfiN^oRouGH,  C.  J.  "  I  think  thai  the 
knowledge  which  is  argued  for  in  the  plaintiji^^  will 
pot  yitivite  a  transfer  actually  made  to  themj  without 
cognisance  of  the  facts  previous.  This.t^iil  which  is 
indorsed  by  ^the^iwo  was  the  property  of  the  three  pait- 
Bers.  By  the  indorsement  they  hud  aright  to  make 
that  transfer,  and  the  plaintijfs  would  incur  a  losf 
now  if  it  was  set  aside,  because  they  would  uoL  have 
that  other  security,  which  they  would  have  obtained 
before.  But  the  dibcovery  of  the  misconduct  ot  one  or 
^wo  of  these  partners  cannot  vitiate  a  transaction  whicl^ 
•vested  a  regular  inierest.  The  right  to  the  bill  passing 
4>y  indorsement  cannot  now  be  divested  by  '  the  sub- 
sequent knowledge^  that  it  is  against  the  will  of  the 
tlnrd  partner.*' , 

*  1  Edit.  48. 
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(yiosB^  J.  and  Lawrkkcb^  J^  were  of  the  same        28o«, 
opinion,  swAn 

and  OUicrs 

Le  Blanc,  J.    "  The  bill  must  have  been  indors*  ^   vernu 
cd. virtually  by  all  three  partners^  or  else. the  piaintifi 
could  have  no  right.    The  interest  therefore  passes  in 
it" 

Judgment  for  the  plaintiff. 


Caos«a  and  £li2a  Lawrence  Crosse,  his  Wife^ 
.  AdiDtnistratrix  of  John  Reeoer,    dgaifut  Smith 
and  Aoolher^  Executors  of  J.  Grierson. 

J.  ani  B,  iccre  executors  of  C.>  of  %ham  B^was  a  iimple  cou'  -  ^^^^ 
iract  creditor  ;  A.  having  received  400/.  of  the  a$settof(}%  PwasuviL 
remitted  them  to  B.  to  fay  a  bond  dtbt  due  to  D,  and,  at  tht 
4ame  time  gate  "notice  thereof  to  D,  B,  vas  then  in  good 
credit f  hut  failed  and  became  bankrupt  tvteivt  months  after- 
TcardM,  and  hadthe^ino  assetufC.  D.  proved  under  J3/« 
commission  and  received  a  dividend.  Ueid^  that  A.  having 
received  assets  was  answer  aide  at  law  for  ihe  miMop  propria* 
tion  btf  B.  Semble,  that  in  all  the  cases  at  laxoand  in  equitg 
ths  receipt  of  the  money  is  svfflcieut  to  charge  the  executor* 


Cross  I 
ap..^  Otli4:/f 
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n^HIS  was  an  action  of  debt  on  a  bond,  in   the  pc- 
nalty  of  1(K)I.  given  by  James   Grierson  to  Jobi 
Ueeder,  dftted  \OiU  of  May,  1793,  conditioned  for  the 
pavuienlof  the  principal  sumof  dOOL  and  interest,  ut       ^mitu 
5  per  cent,  on  the  10th  of  May,  1796. 

The  declaration  stated  tlie  bond.  The  defendant 
Munt,  pleaded  plene  admini^trinit ,  except  us  to 
4G81.  153.  and  as  to  that  sum,  his  bankruptcy  and  the 
obtaining  and  allowance  of  his  cerlificale,  specially 
alledging  that  the  said  4fiSl.  lis.  and  no  more  uf  the 
effects  of  Grierson  having   been   received   by  him  KB 
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spch  esecQtor  were,  befoce  be  became  baokniply 
applied,  eloigned,  and  wasted  by  him  ;  that  the  p/atii* 
tiff  Eliza  Lawrence   after  Mr.  Reeder'i  deaths  and 
before  her  marriage   with  the  plaintiff  John  Webber 
Croise,  proved  the  said  4681.  15s.  as  a  creditor  under 
Jf  Hill's  commission,  as  a  debt  from  Munt,  as  such  ex- 
ecQlor  as  aforesaid,  to  her  an  the  administratpx  of  the 
said  John  Reeder,  at  the  suing  out  of  the  commisaon, 
and  secured  b;  the  bond  in  the  declaration  mentioned^ 
and  that  a  dividend  was  duly  declared  and  made  under 
such  commission,  of  which  the  plaintiff  Eliza  Law^ 
fence  had  notice*    To  this  plea  of  defendant  Munt, 
the  plaintiff*  replied,  denying  that  he  had  fully  admi* 
nistered,  except  4681.  \S%.  and  also  denying  that  the 
plaintiff',  Eliza  Lawrence,  proved  the  said  4681*  15|. 
as  a  creditor  under    MuntU  commission  as  a  debt, 
fcc.  or  secured,  &c.  in  manner  and  form  as  alleged 
by  the  plea ;  and  on  these  points  issue  was  joined. 

The  defendant  Smif%Ieaded,  first,  ptene  admitnstra- 
rit,  except  as  to  41.  17s.  and  secondly,  plene  admini* 
ttravit,  except  the  said  4l.  17s.  before  he  had  notice 
of  the  bond,  and  that  he  had  not  then,  nor  bad  at 
the  time  when  he  first  had  notice  of  the  said  writing 
obligatory y  or  at  any  time  since,  goods,  8cc.  except  the 
said  4l.  17s.    The  plaintiffs'  reply  taking  jadgment  of 
the  assets  confessed  and  averring  that  the   defendant 
Smith,  had  at  the  time  when  he  had  first  notice  of 
the  said  writing  obligatory,  besides  the.  said  4l.  17s. 
goods,  &c.  to  the  amount  of  the  debt,  and  on  these 
points  issue  was  joined. 

This  cause  came  on  to  be  tried  before  Lord  Et.- 
bBNBOR^uGH,  at  tbc  sittings  after  Trinitjf  term,  1805, 
when  a  verdict  was  found  for  the  defendant  Muni ; 
and  for  the  plaintiff  against  the  defendant  Smith,  dama- 
ges Is.  costs  40s.;  and  that  the  defendant  Smith,  had 


In  ihs  Rri^Siiih  Tca^ofQtmgt  lit  . .  lOf 

iiiet%  fdirm  ihe  4l  17s.  te  the  9mwm%  of  40(A*  only,        t%^     < 
wblecttotbeopiDtonof  tbecoart  oo the  foUoiviogcaa^  :      ^j|j^ 
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Jami4  Grienon,  decetsed,  ttuly  execoted  the  bond 
to  Jpim  Mltcder,  deceased,  at  tbe  time  it  bears  date.  andAMlMfv* 
GrUnon,  paid  lOOl.  on  the  bond  in  bis  Itfe-time,  and  ^ 
died  on  tbe  17tb  otFebruary.  In  tbe  same  year  the 
defendant  Smiih  having  4001.  of  Gritnon*^  efieots  then 
in  his  bands,  as  bis  executor,  remitted  that  snm  to  the 
defendant  Muni,  his  co-execotor,  for  the  purpose  of 
paying  this  bond,  of  which'  he  had  bad  notice  firon 
Muni,  as  appeared  by  the  following  letter  writleti  by 
the  defendant  Smith,  to  Mr.  Reeder : 

''  Mr.  Smiths  compliiQeot^  to  Mr.  Reedtr^  and  begs  to  in« 
form  him,  he  remitted  Mr.  Muni  4001.  to  pay  his  bond  oa 
the  J  7th  of  February ^  1795,  by  a  draft  on  Messrs.  Wkitcheadi^ 
bankers,  in  London^  and  that  Mr.  Munt  acknowledged  the  re- 
ceipt thereof,  the  igth  of  February^  1795; 

'' SqutkamptimfiStk  July,  1795." 

No  other  evidence  was  given  of  tbe  dcfemdflnt  Smith\ 
knowing  of  the  bond,  or  the  teriQa  of  the  condition^ 
At  the  time  of  tbe  remittance,  Munt  was  in  good> 
credit,  and  Smith  knew  that  he  was  a  simple  contraci 
creditor  of  GrUrson  to  a  larger  amount  than  400K 
Munt  applied  the  4(X)1.  towards  the  payment  of  tbe 
iiaiple  contract  debt  due  from  Gritnon  to  him ;  ihougli 
he  knew  of  this  bond,  and  had  received  tbe  4001.  from 
Smith  to  pay  it.  Jftiitf  became  bankrupt  on  the  4th 
Julf,  1796f  as  stated  in  the  pleadings.  John  Recder 
died  ia  October,  1797>  intesUite,  leaving  \he  plaintiff, 
Eliza  Lawrence  Crosse,  then  lieeder,  bis  only  daugh- 
ter, who  took  out  administration  to  him.  On  the  21st  of 
November,  1793,  the  p/ahitiff',  Eliza  Lawrence  Crosse^ 
fthen  Reeder)  proved  the  money  then  due  for  principal 
aod  interest  on  the  bond,  being  46h1.  l^s.  as  adebt 
under  Hunt's  commission,  whereon  a  dividend  h4S  been 


f08  '    Cas<^  in  B.  R.  in  Hilafy  fetni;   ^ 

IBM.        declared,  of  vhtch  abe  bad  nqtic^,  as  stated  i&  (he 
^,Q„^       pleadings.     Munt  has  obtaiaed  bis  certificate. 

I^d  Others  ,-,,  r  ry     -  -ilJ  L 

vH^sui  '  '  MufU  had  DO  assets  ot  Oncnou  hi  iits  bauds,  at  the 
wA^AuoUicr.  ^^^^  '"^  became  a  bankropt,  on  wluch  ih^jjcCZNtifEJlizA 
Lawrence  Crosse,  could  found  tb^.prv)Pi  »*>  a  debt  agaiait 
him  as  having  commitlod  a  dcva^tHvit  to  the  amount  so 
proved^  without  including  the  money  be  had  so  receiv- 
ed from  Smith.  She  knew  the  400i.  had  been  remitted 
by  Smith  to  him,  for  tlio  purpose  of  paying  tlie  bond, 
at  the  time  she  proved  the  debt  under  the  commission. 
Subsequent  to  ail  these  proceedings,  and  before  the 
commencement  of  the  action,  the  plaintiffs  intermar- 
ried. 

Tlie  queslion  for  the  opinion  of  the  court  is,  wtiethcr 

iht  plaintiffs  are  entitled  to  recover  against  the  deftU" 

dant  Smith?  If  the  court  shall  be  of  opinion  that  they 

are,  tben  the  verdict  to  standi  if  not,  then  a  verdict 

..    to  be  entered  for  the  defendant  Smith. 

DAMPiER,ybr  the  plaintiff.  ''  The  defendant  in  this 
case  must  rely  upon  ihe  plea  of  plene  administrarit ;  for 
the  issue  on  the  notice  was  found  against  him.  If  a 
trustee  receives  money,  he  only  who  receives  is  liable 
(obe  charged  with  it,  and  not  his  co-trustee  ;  but  in  the 
case  of  executors,  if  money  is  received  by  one  of  two 
Executors,  both  are  liable  as  against  creditors,  bnt  not 
as  against  legatees :  Chur chill  V.  Hopson,^  Here 
the  defendant  is  an  executor  and  not  a  trustee,  and 
the  plaintiff  \i  a  creditor  and  not  a  legatee;  and  in 
Lemun  v.  toofx'e,f  it  is  held  that  it  is  immaterial, 
whether  the  bond  is  forfeited  at  the  time  of  the  testa- 
tor's decease;  for,  notwithstanding  it  i;c  not,  it  shall  be 
preferred  to  simple  contract  debts.  And,  where,  by 
the  act  of  one  of  ihe  executors,  the  estate  comes  to  the 
hand  of  another,   the  former  executor  will  be  liable, 

in  the  same  manner  as  ifl)c  I) ad  suffered  another  per- 

—  '      .1   .  ■  I     »  . ^       .1-  ^,  ■ ,.. 
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son  to  receive  the  mobey.    Lord  « TAurlow  tnys,  in  Ihai       i8m& 

case-  ofSadUr  v.  Hobba*  that  the  miikl  of  th&c»^ar4     - ' '  '    ■ 

hatb  changed  in  various  instances' in  cases  of  trustees  ;    m^  ouiecu 

but  ia  cases  merely  ia  xegacd  to  ei^ecntdrs  it  has  coin       |J^'^ 

tinijediotanable.    He  cites  GUI  t.iAt  Atiahkey   G«-  «f>4Aovtii4b 

nerui^  that  where  one  executor  takes  themoney^  bat 

of  iiis(ti>«ra  authority,    his  companion^  .shall  Inot  te 

cliai){ed:;  but  if  he  puU  the  money  i»  the  hands  of  his 

Gottpapion^  he  shews  that  be  had  the  power  to  secure 

h,  aod  tiiat  his  conipanion  for  some  reason  was  per* 

mitted  to  obUiA  the  posseasibn  of   the  money.    Hei* 

Sndth  hlad  the  miotey  in.fabhand»j!  and  it  M^as  for  hit 

own  convenience  tha^he>put  it  infc<r  the  hands  of  the 

cQ-eatecutor.    And  thex|ue$ti6n  of  yrhether  the  joining 

iaa  receipt  by  one  executor  will  make  bim  liable  was 

very.apxionslj  considerird  by  Lord  Alvunlty  in  the  case 

o(  Scurfiftdy.  Howes.f  and  he  held  that  in  general  t| 

did.    These  crtses  v.ete  ^lUicases  ot  failure  of  a  p^rty; 

but  this  is  a  case  ofdet^stanfit,  for  lie  put  it  into  the  hands 

of  MufU  whom  he  kuem  to  be  a  simple  contract  crcr 

<litor,  and  to  have  an  interest  in  wasting  ihe  propexty 

by  payment  of  his  own  dcl^t.     In   the  case  of  Ba/chen 

v.  ScnU,^  one  of  the  gvoundsupon  which  theexecntor 

was  held  not  liable  was,  because  be  had  neve/  acted  \ 

but  here  both  administered,  and  the  other  cases  were 

not  cited  in  that  case.  So  in  Bacon  v.  Bacon,%  it  is 

said  that   courts  of  equity  have  lately  ICant  in  favour 

of  executors;  but   in    the    Case   there   ^as   a  strong 

clause   that  neither  of  the  executors   should   be  an* 

swerable  for  the  other,  and  ^uch  a  clause  was  relied 

cpon   in  the  case  of  IVestUy  v.    Clarkejji  where  Lord 

^orthington  held  the  executors  not  liable  who  had 

•igned  a  receipt,  but  had  not  received  any  part  of  the    ' 

money ;  and  the  whole  of  the  doctrine  now  stands  as  it 

*  C  Bro,  C,  C.  \l6.     +  Ilardrcs,  311.     J  3  Brp.  C .  C.  90 
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itpc;  ,k  laM  itmn  in  At  c$m  in  Hmrdrn/^  Sfleon^ly^  iop- 
^^^^^^      ^otisglbe  pIdMv mimim$iravit  »Bot madeoiityii  is  tobe 

Md  Otbef»  contUJeitd  wiietfaer  the  prooeediiigfl  voder  MimI^scobh 
^^       BrissioB  will  bar  thb  idba  against  Smik.    By  the 

sad  AsHiw^:  sisiata  10  ^Me,  a  15,  a.  5,  tka  dMiarga  o^a  bankrupt 
ly  bis  certificate  ia  aot  to  be  adisebsune  of  bis  paMoersi 
joint^Iigors^  or  coalraetors,  bat  they  reaiaiu  still 
liable.  Tbislben  was  a  joiol  dieovBad  agahist  JMhar 
and  AaMi>flMioogb  tbey  may  seser  m  pleadtog.  The 
laooey  having  bee»  raceivied  by  Smith,  aad  hahriogbj 
bis  penaissioii  got  into  JiKm^s  bands  they  ai^  Hiblef 
jointly  for  the  whole,  upon  the  aollMf  ity  of  GiU  t .  tki 
Attortuy^GtntM/ff  sndthecairis  witbio  tfae  alalafe. 
If  tbeiefove,  it  is  objected  that  we  discharged  Smitk  by 
tesorting  to  MioU ;  and  if  it  is  a  joint  debti  it  isanswerai 
by  the  statute ;  but  if  it  is  a  several  remedy,  tbeo 
there  ia  nothing  to  shew  that  Smiih  is  not  now  answer- 
able. He  is  answerable,  becaose  be  bed  assets  in  his 
hands,  and  so  is  Muni  also ;  and  tben^yost  as  upon  a  bill 
of  exchange  where  several  parties  are  severally  liable^ 
you  may  sue  each/' 

Mabryat,  eoniriL  ^  The  proof  under  MunCi 
commission  was  allowed  upon  the  authority  of  the  case 
tx paf:UtJewtllyn%  and  Smith  had  no  other  funds  where- 
^'^Iby  he  could  be  charged,  except  ibis  money  which  was 
paid  over  to  the  other  executor.  If  this  is  suffered  to 
charge  him,  it  will  be  very  inconvenient  in  all  cases  of 
executorship,  for  it  will  prevent  all  executors  from 
making  any  merely  partial  interference  in  the  admioi- 
siratioB  of  the  effects*  If  two  executors  live  at  distant 
places,  and  money  is  to  be  paid  by  one,  for  which  he 
has  not  funds  without  the  aid  of  the  other,  it  willjbe  very 
inconvenient  to  charge  the  one  who  ends  it  to  be  applied 


•  Ut  Supra.     +  Ut  Supra.,    X  Cooke'*  B.  L.  135,  Ed.  IF. 


In  the  Rtt^^Sitih  Tear  of  George  III.  209 

in  due  payment^  if  itis  tnisappUed  by  the  other  exe-       1806. 

ctitors^  were  formerly  heW  to  more  strictness  than  in       cmoss* 

modem  time's.  For,  if  they  received  principal  and  inter-    *nd  othcrt 

est  OB  a  bdud  which  was  forfeited,  it  was  a  devastavit;       sunn 

and  if  on^  rigned  a  receipt^  he  was  bound  by  it,  al-  »"*  Anoth«» 

though  he  never  had  the  money ;  but  the  result  of  the! 

decisions  is  now^  thai  if  one  acts  bondjide  he  isreliev- 

able.  In  Churchill  v.  Hobton*  the  decree  is  stated  by 

Mr. Cor  in  his  notes; and  the  order  if,that^  if  the;>/atii« 

({^joined  in  any  receipt  with  the  defendant  Goodwyn 

theco^execotor,  for  sums  which  were  paid  ioGoodwyn,  or 

leeeived  any  money  as  part  of  the  testator's  estate,  and 

paid  it  over  to  Ooodwynj  before  the  date  and  issuing  of 

the  commisiionof  bankruptcy  against  him^  iheplainiiff' 

is  to  be  discharged  thereof.    Thei;e  Lord  C\  Harcaurt 

held,  that,  as  against  legatees^,  the  executor  was  not  to 

be  liable,  though  he  might  as  against  c^ditors  who 

were  entitled  toall  the  benefit  of  the  law.  How  far  is  thi^ 

nile  to  be  extended  i     If  it  is  necessary  to  pay  money 

into  the  hands  of  a  banker  and  he  fails^  orif  he  is  roln 

bed,  is  the  executor  to  be  liable  ^  An  executor  should  not 

be  answerable  for  more  diligence  and  care  than  an  ordi- 

narjf  bailee.*' 

Lord  EllenboAouoh,  C.J.  *'  He  has  an  absolute 
property,  and  is  not  hke  a  bailee. 

This  is  quite  a  novel  question  in  a  court  of  law,  apd 
there  is  no  case  to  shew,  that  an  executor  is  answerable, 
unless  there  is  misconduct ;  but  here  is  no  miscondnct, 
and  the  party  is  barred  by  having  resorted  to  the  other 
executor." 

Damfieb,  in  reply.  *'  As  to  the  third  point,  that 
we  adopt  the  act  of  Smith  in  the  payment  to  Munt^ 
by  proceeding  under  the  commission,  and  that  we  have 
discharged  Smith,  because  Smith  could  not  prove  un^ 

*  Peere.iriU.a^^-Sy(nJ 
>o  XXX.  N.  s.  Ee 
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1806.       der  Munt*s  commisiMdn,  wluch  otherwise  he  would  have 
Qj^Q^^       a  right  to  do  ;  the  answer  is,  thai,  if  Smilh  was  theu 
tqd  Others     liable,  he  could  have  sued  Mu»U  then ;  if  not,  he  maj 
SuTt'd        ^"^  '^^^«    A'  ^o  ^^^^  pointy  with  respect  to  executors^ 
#*d  Anuiiicr.  i^rj  'fhurlowsays,  in  5ad/fr  v.  /M&«,  that '  the  law 
is  Dot  altered,  there  is  a  very  material  case  in  Croht 
Car.  312,  FoUer  v.  Townley,  but  better  reported  in 
Bridgeman,  96,  in  which  it  was  decided  u{>on  princi- 
ples of  law  as  well  as  of  equity,  that  a  trustee  joining  in 
the  receipt  shall  be  liable,  because  he  appears  to  have 
received  the  money.'    Here  he  knew  that  Munt  would 
have  an  inlerest  in  the  misapplication  of  the  nuHieyr 
He  had  notice  of  the  simple  contract  debt/' 

Lord  ELLENnoRouGH,  C.  J.  *'  We  must  presume 
that  the  payment  over  was  honckjidt*^ 

Lawrence,  J.  ''  lie'  put  no  mo.e  trnst  in  Munt^ 
than  Jthe  testator  put  in  hiui.  iJid  he  know  that  Muni 
bad  a  claim?  He  might  have  known  that  he  had  ao 
claim  as  against  the  bond." 

Daupieh.  "  If  an  executor  trusts  a  banker,  he 
does  it  at  his  own  peril.  As  lo  not  be^ng  answerable 
on  a  robbery,  that  may  be  a  different  question ;  but 
K\m  is  not  the  case  of  a  loss  by  accident,  and  the  case 
ofu  bailee  is  not  at  all  applicable." 

Cur,  adv.  vuh. 

'  And  now  the  judgment  of  the  court/  was  delivered 
to  the  following  efiect,  by 

Lord  Ellen  BOROUGH,  C.  J.,  after  stating  the 
case.  **  The  question  is,  whelhcr  the  p/a/«fi^* is  enti- 
tled to  recover  as  against  Smith,  The  only  materia! 
question  is,  whether  A//i//i,the  dejendaftt,  having  once 
as  the  executor  of  Grierson,  decreased,  had  4001. 
of  the  effects  6f.(irierson\n  his  hands  liable  to  the 
payment  ol   the  bond   of  the  plaintijff,   and    capable 
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•f  being  so  applied^  is  discharged  in  point  of  \aw,  isoc 
by  baving  paid  it  over  to  his  co-executor ;  but  who  Citowi 
was  afterwards  guilty  of  a  devastnrit,  bv  uiisapplying  •"<*  oihew 
the  sum  so  received  to  the  payment  of  his  own  debtv  s^i^h 
It  is  farther  suggested  also,  that  the  plaintiff  Eliza 
Crosse  has  discharged  5wiiVA  by  receiving. a  dividend 
nnder  the  commission  of  Munt,  the  other  executor ; 
bat  that  is  only  an  extinction  of  the  plainiiff*s  debt 
pro  tanto,  that  is,  to  the  amount  of  the  dividend  lo  be 
received,  atid  does  not  operate  as  a  bar  to  this  action, 
as  it  is  pleaded,  and  it  is  not  necessary  to  take  up  further 
time  in  the  consideration  of  so  clear  a  proposition.  As 
to  the  other  point,  it  has  been  held,  that  where  by  any 
act  or  agreement  of  the  one  party,  money  gels  into 
the  hands  of  his  companion,  whether  a  co^trustee  or 
co-exec«lor,  they  siiatl  both  be  answerable.  In  Sad- 
ler y,  HobbsJ^  Lord  Thurlow  founding  himself  on  the 
czieofCkMrcMll  y.  L^dy  llobson,  was  of  opinion  that 
if  one  executor  put»  money  into  the  hands  of  his  com* 
paaion,  he  is  liable  for  the  sum  received.  In  tVestlet/  v. 
Clarkff  Lord  Northingtortj  C.  held,  indeed,  that  where 
executors  had  called  in  a  mortgage  debt, and  both  ha<} 
signed  the  receipt,  the  executm*  who  harl  not  actually 
received  any  part  of  the  money  was  not  liable  to  re- 
pay it.  He  laid  great  stress  on  the  receiving  of  the 
muney.  He  says, '  the  material  part  of  this  trans- 
action is  the  receiving  of  the  money,  which  was  by 
one  of  them,  the  other  signing  the  receijit  is  only 
form-  1  am  therefore  of  opinion,  .that  the  deftftdmih 
Clarke  vluA  JJrMs,  (who  were  the  other  executors  that 
signed  the  receipt,)  are  not  liable  to  make  good  the  sum 
of  Bcjol.  no  part  of  which  canie  to  their  hands,  the 
^amc  having  been  received  by  J.  C.  T/wmpson^  llr» 
bankrupt/  It  appears,  therefore,  from  this,  that  the 
grouud  on  which  tUat  case  was  decided,  was  the  fact  of 

♦  2  Bro,f.  C.  +   1  Peere  miliums,  83,  (n) 
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18O0X       tbeijr  baviog  recteiv^  no  part  of  Ihe  moaey,  aud  thattf 
'     1J^^      tbej  bad.  Lord  Northington  would  have  beld,  thatlhey 
and  Othen    Were  liable  with  the  other.    In  Hovey    v.  Blahtwint 
Smi^       the  opinion  of  the  Master  of  the  Rolls  particolarly  ap* 
iMid  Another,  plies  to  tUe  doubtj  whether  Joining  in  a  receipt  and 
doing  soiQe  necessary  act  to  enable  the  partner  and 
co-exeeiitor  to  receive  money,   made  bim  liable ;  yet 
if  he  bad  received  the  money  himself^  il  would  never 
have  been  itade  a  doubt ;  and  it  appears  there,  that  the 
money  was  applied  by  him.    Previous  to  the  case  of 
^aeon  v.  BacQn,*  it  was  never  thrown  out  that  it  is 
sufficient  that  the  business  was  transacted  in  the  ordi- 
nary manner,  mid  that  unless  there  were  some  circnm- 
atances  to  awaken  suspicion,  it  would  be  right  to  con6rm 
ikf    If  this  were  so,  it  would  follow  that  an  executor 
would  be  considered  as  a  mere  ordinary  bailee ;  and  there 
is  no  case  at  law,  that  an  executor,  once  become  re^poQ- 
tible  for  the  assets  by  the  actual  receipt  of  mqney,  can 
found  his  discharge  in  respect  thereof,  either  on  ib^ 
pppaient  security  of  his  actual  agent,  or  the  reasonable 
f^pnfidence  which  he  may  repose  in  his  oo-^xecutori 
jwhich  is,  in  the  event,  disappointed.    There  is  no  case, 
that,  like  a  bailecj  h^  is  not  responsible  for  loss,excepi 
in  case  of  negligence.     Here  the  hardship  of  the  case 
would  ipduce  us  to  go  as  far  as  possible  for  the  relief 
pf  the  party,  but  .we  are  obliged  to  pronounce  that 
Smith  having  received  the  money,  and  paid  it  over  to 
Munt  to  be  applied  in  payment  of  the  piainiiff^s  debt, 
but  such  npplicalionbeing  disappointed  by  Munt,  be  is 
liable,  as  much  as  if  the  misapplication  had  arisen  from 
any  other  accident,  and  was  less  entitled  to  favour." 

/  Judgment  for  the  plaintiff. 

♦  5  Vczey,  J\if\. 
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/t  pfrsm  acting  a<  colltetor  of  the  income  tat  under  the  statute  st^tuta^  4S 
43  Geo,  III.  c.  €ft,  tfnd  ty  f^tf  ackrwcledged appaintment  of  Gto,'  3  c.  99. 
#At  commisnoners^  dUkougk  Mi  eifae$gmenti$  not  duhf  signed  Bkt»U>^- ' 
nder  i^G^.ULc.  09,  t.  13«  ty  nevertheies*  to  be  corwiiered,  Xacooie  T«t« 
9itk  respect  taallpeuditksfor  misconduct^  acdllector^undef 
Ha^  statiftCt  a9d  IMk  to  no  other  penalty  .or  pmishwuHi 
except  such  ashjhereby  imposed  ;  bjf  reason  of  s,  51^  which 
exempts  eoileetorsfrqm  all  penalties  other  th^n  by  that  act ^  oif 
hf  the  acts  therein  recited  imposed.  And,  therefore^  where  such 
collector  committed  an  offence  within  the  act^  nhich  vmpld 
hofoe  httnextor4ion  at  common  lav  ;     Seinble,  that  ht  coulif 
only  be  prosecuted  for  the  pecuniary  penalty  under  that  act. 

'PHIS  was  an    information  againBttht  defemiant^    The  Km 
for  escorting  money  under  the  pretence  of  b^ing       vertv^ 
coltector«  of  the  iacome  tax  \  which  was  tried  at^lhe  J^*^xhts^ 
last  assizes  for  Yiirk,  before  Cham.bbc>  J»  when  ike 
iefendanU  were  convicted  on  die  3d  and  4th  ooMitij 
which  staled  as  follows ;  ^^  That  the  said  dtftnAsjUM 'm 
QDlawfally  contriving  and  intending  to  cheat  and  dew 
frsod  one  Arthur  Prices  heretofore  to  wit>  oq  the  Ut 
day  of  June  in  the  44th  yto,v  of  the  reign  afbres^nd, 
with  force  and  urnaa>  at  the  township  of  Fickef^ing, 
in  tbe  conaty  of  York,  did  hy  oobur  n^d  pretence 
oftheir^  the  said  defendants^  being  collectors  of  'cer- 
tain duties^  payable  to  our  said  lord   the   king  under 
and  by  virtue  of  the  said    act  of  parliament^*  un- 
lawfully, fraudulently,  and  for  th^  sake  of  gain  and 
lucre,   to  them  the  said  defendants,  demand  and  exact 
of  and  from  the  said   Jrthur  Price,  a  certain    large 
sum  of  money,  to  wit,  the  sum  of  5l.  as,  as   and  fur 
duties  payable  by  the  said  Arthur  Price,  to  them    the 
said  defendants    for   the   use   of  our    lord   the  king 
under  and  by  virtue  of  tbe  said  act  of  parliament,  for 
a  certain  year  then  elapsed,  to  wit,  the  year  ended  oi^ 

■  ■      .if — — . 
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fm$,       the  5th  inj  of  Jpril,  in  the  year  of  our  Lord    1804, 
Thc^ii*^  did  then  aod  there  ia  pursuance  of  such  demand  and 
exaction,  unlawfuUyt  fraudulently,  and  for  the  sake 


sAdAao^er,  <>f  ^^1^  S^^^  ^od  lucre  as  aforesaid,  receive  aod  have 
of  and  from  the  said  Jrthur  Price,  a  certain  promis- 
sory note  for  the  payment  of  money,  to  wit,  of  the 
sum  of  5\.  5s.  and  being  of  the  value  of  5l.  5s.  in  db- 
charge  of  the  said  sum  of  money  so  demanded  atid 
exacted  as  last  aforesaid ;  whereas  in  truth  and  fact  the 
said  sum  of  money  so  demanded  and  exacted  as  last 
aforesaid,  was  not,  nor  was  any  sum  of,  money  what- 
ever  then  and  there  payable  by  the  said  Arthur  FrUe^ 
as  and  for  duties  to  them  the  said  defendants,  for  the 
use  of  our  said  lord  the  ktug»  under  and  by  virtne 
of  the  said'act  of  parliament  for  the  year  in  that  be* 
half  before  mentioned ;  and  the  said  de/endanti  did 
afterwards,  to  wit,  on  the  1st  day  oiJtmc,  in  the  44th 
year  aforesaid^  at  the  township  of  Pickering,  in  the  said 
county  of  J^ork,  convert  and  dispose  of  the  said  promis- 
sory note,  and  the  value  thereof  to  their  own  use,  (cc. 
The  fourth  count  was  very  similar,  charging  then 
to  have  received  5l.  5s.;  and  there  were  other  counts, 
charging  them  to  have  been  collectors,  and  to  hare 
received  the  same  by  colour  and  pretence  of  the  said 
ofiice. 

At  the  trial  it  appeared  that  the  defendants  had  beea 
appointed  collectors  for  the  year  1804,  and  bad 
acted  as  collectors,  and  not  having  duly  paid  overcer- 
taift  monies  received  by  them  were  summor«  d  before 
the  commissioners,  but  the  assessment  under  which 
they  were  to  act  was  qot  duly  signed  by  the  comoiis- 
sioners  according  to  the  statute  43  Geo.  HI.  c.  yy, 
s.  12.  Upon  this  ground.  Hey  WOOD,  Serjt.  of  coun- 
cil for  the  defendants  objected  that  they  were  not  doiy 
Mppoinled  collectors,  and,  under  the  direction  of  the 
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leartted  Jodge^  they  were  acquitted  Qpcm  all  the  counts  ^^^^ 

which  charged  them  as  collectors,  and  found  guilty  xiie  Kiit« 

upoa  those  by  which  they  were  charged  as  pretending  -X^^^ 

to  be  collectors.  aiul  AmWm^ 

HfeTwooD,  Serjt.  in  the  last  term,  obtained  a 
rule  to  shew  cause  why  there  should  not  be  a  new 
trials  or  why  the  judgment  should  not  be  arrested,  upon 
the  ground,  that  there  was  sufficient  evidence  of  the 
de/tndants  acting  as  collectors,  and  that  the  want  of 
sigo'iDg  the  assessment,  which  was  the  neglect  of  the 
commissioners  of  the  property  tax  could  not  render  them 
subject  to  criminal  punishment,  for  acting  under  the 
authority  excepting  as  collectors;  and  that,  taking 
them  to  be  collectors,  then  by  the  statute  43  Geo.  JJL  . 
c.99j  s.  51,  they  were  liable  to  a^  penalty  of  JOOL* 
Aod  that  by  the  same  statute,  s.  19,  they  are  exempt- 
ed from  all  other  penalties  than  those  imposed  by  the 
property  or  income  tax  acts,  none  of  the  clauses  of 
which  impose  any  further  penalty .f 

*  $Utate43  Geo.  IIL  c.  99,  s.  51,  ^'  And  be  it  further 
enacted  that  no  collector  or  collectors  of  any  of  the  duties 
KerciD-meDtioDed,  shall  collect  or  gather  the  same  by  any 
i^ie  or  book*  other  than  such  rate  and  book  as  shall  be  sign- 
ed aod  allowed  by  such  commissioners  as  aforesaid,  or  any 
two  or  more  of  them,  and  that  in  case  any  such  culkctoc 
or  collectors  shall  collect  the  same  by  any  other  rate  or  book, 
or  shall  receive  such  duties  from  any  person  or  persons  not 
charged  therewith,  or  shall  collect  from  any  person  or  per- 
sons more  money  than  is  actually  charged  in  such  rate  or 
hook,  and  not  pay  the  whole  money  by  him  collected;  or 
fraudulently  alter  any  such  rate  or  book,  after  the  same  bath 
heen  signed  and  allowed  by  such  commissioners  as  afore^iaid, 
t^ery  such  collector  or  collectors  shall  for  every  such  oilence 
iurfeit  the  sum  of  lOOl,"  ^ 

f  Section  ip,  *'  Provided  always  and  be  it  further  enacted, 
thai  no  commissioner,  a^sessor^  or   collector,  who  shall  le 


tfllAMtktC 


Tbe  Soucito^GjKKBBAL,  Wood,  and  Absott^ 
^,  BOV  ahewed  cawse.  "  The  word  penalty  here  mcwi 
merely  pecuniary  penalty,  and  cannot  mean  all  penal- 
ties ;  for  if  tbe  defendant  commitfl  an  offence  which 
is  indictable  at  cooimon  law,  it  would  be  very  impro- 
per to  relieve  him  from  all  penalty,  excepting  the  for'> 
feitore  of  lOOl.  when  he  might  have  collected  by  fraud 
ft  sum  of  dOOl." 

Lord  ElIiGIIbohouor,  C.  J.  '^  The  word  pmaZ/jf 
is  capable  of  a  construction  large  enongh  to  extend 
to  all  penalties.  For,  acts  are  sometimes  passed  mak- 
,  iiig  void  all  penalties  in  certain  felonies ;  and,  in  those 
caiet,  it  is  held,  that  they  remove  the  former  penalty^ 
though  it  extends  to  death.  He  is  amenarble  to  the 
criminal  jurisdiction  of  the  country  :  if  be  offend.^ 
against  any  part  of  the  statute,  whether  the  penalty 
is  general  or  pecnoiary.** 

The  Solicitor-Genebal.  **  Penalty,  incommon 
parlance^  neanamere  empbalically  pecnntary  penal- 
ty; and  this  statute  means  only  thai  no  popular  ac^ 
lion  or  other  proceeding  shall  be  instituted  against  him 
fof  more  than  the  penalty  of  lOOh ;  but  if  he  was  Via- 
hie  to  any  other  punishment  he  may  be  liable  stilt  at 
common  law.  l^his  must  be  tbe  intention  of  tbe  le- 
gislature.'' 

Lord  Etr.EN BOROUGH,  C.  J.  "  We  are  very  often 
arguing  fnnn  the  intention  of  the  legislature,  whea 
we  ought  only  to  consider  tbe  words  which  the 
person  who  drew  the  act  used,  without  eonsidering 

employed  in  the  execution  of  any  such  act  or  acts  herein-men- 
tioned, or  of  this  act,  shall  be  liable  for  or  by  reason  of 
sixh  execution  to  any  penalty  or  penalties  other  than  Mich 
a*  by  ibis  act  or  the  said  act  or  acts  are  or  may  be  iafliclcU/* 


In  tht  Ihrtjf^Sixth  Year  of  George  III.  i\9 

the  extent  of  the  words  irbich  he  ii«e«.    These  acts  18O6. 

must  of  necessity  be  drawn  by  some  one  particular  xii^Kl^o 

person,  and  are  not  the  words  of  the  legislature.     We  ^'"''''' 

will  put  the  best  construction  which  we  can  upon  the  .ndTnotber. 
act;  but  yet  we  must  put  the  sense  which  the  words 
naturally  bear,  and  no  other.'* 

TheSoLfciTOR-GENERAL.  "  Tlicact  mu8t  be  con- 
strued as  the  deliberate  act  of  the  legislature  itself.  It 
could  not  mean  to  commit  an  absuixlity,  which  would 
be  most  palpable,  if  this  does  not  mean  pecuniary  pe- 
nalty." 

Laweencb,  J.  ''  Then,  you  must  contend  that 
they  may  proceed  either  way;  either  for  the  penalty 
under  the  act,  or  for  some  other  punishment  at  com- 
mon law.  The  difficulty  will  then  be,  in  my  inind, 
what  cases  tlie  law  was  meant  to  apply  to  ?" 

The  SoLiciTOR-GjENERAL.  "Perhaps,I  am  notquLle 
driven  to  that ;  supposing  you  can  only  proceed  for  tiiis 
pecuniary  penalty,  you  may  proceed  against  a  man  by 
indictment  as  at  common  luw-;  and  then  you  may  convict 
biu]  on  the  indictment,  and  punish  him  by  inflictmg 
this  penalty*  It  is  true,  the  statute  43  Gto.  III.  ss. 
62  and  63,  directs  how  penalties  shall  be  recovered,* 

»  43  Geo.  III.  c.  S9,  ss.  62,  63 ;  **  One  moiety  of  all  pe- 
cuniary penalties  and  forfeitures  imposed  by  this  a^:t,  or  iiny 
act  or  acts  for  granting  duties  to  be  assessed  under  the  regu- 
lations of  this  act,  may,  if  sued  for  within  the  space  of  twelve 
calendar  months  from  the  time  of  such  penalties  being  in- 
curred in  manner  herein  next  mentioned,  be  to  his  majesty^ 
his  heirs  and  successors,  and  the  other  moiety  thereof,  with  . 
full  costs  of  suit,  to  the  person  or  persons  who  shall  inform  or 
sue  for  the  same  within  the  time  aforesaid,  except  where  any 
penalty  is  or  shall  be  directed  to  be  paid  to  the  use  of  the 
the  poor  of  any  parish;  and  all  such  penalties  may  be  sued 
for  in  his  majesty's  Court  of  Excheqver  at  IVtstmimUr,  for  of^- 
fences  committed  in  England  or  Bi:rukkmUj>on-'I\i:ccd,  or  in 


fl«  CnminB.  R.  in  Hilary  Tkrm, 

i<M^        but  the  words  are  ^*  mth  penaltiei  nmy  he  sve4for  in  hk 

The  KiKo     fnajtit^^  courH  of  rttofdy  b^c.  by  action  of  debt  or  in" 

versui  -  - 

•nd  ^uuiUe;.  '^^  courts  of  great  sessiont  in  WbUs^  for  offciicrs  commiited 
ID  Wales,  by  acTioB  of  debt  or  inf^rmatiw^  wberbtn  no  essoiKfi, 
wager  of  law,   nor  more  tbsn  one  imparlancey  »hall  be  allow- 
>  ed;    but  nevertheless,   it  shiill    be   lawful   for  bis  majesty's 
Attorney-General,  in  case  it  shall  appear  to  his  satisfaction, 
^bat  any  penalty  or  forfeiture  was  incurred  without  iuteiuiun 
of  fraud,  to  stay  all  further  proceedings  in  such  suits  or  pro- 
secutions, by  entering  a  noli  prosequi^  or  otherwise  with  respect 
as  well  as  to  the  share  of  such  penalty  or  forfeiture  claimed 
by  such  informer  or  informers,   as  to   the  share  thereof  be- 
longing to  his  majesty ;  provided  always  and  be   ii  further 
0aacted|  that  any  such  penalty  or  forfeiture  shall  be  .reco-> 
irerable   in  |be  name  of  his  majesty's  Attorney-Qeneral  oa 
the  part  of  his  majesty  by  information  in  the  court  of  £r- 
chequer  %{  Westminster ^  and  in  default  of  piosecutioo  within 
the   tittle  herein-before  limited,  no  such  penalty  or  forfei- 
ture shall  be  afterwards  recoverable  in  any  other  manner;  in 
all  which    cases  (except   where  the  same  is  directed  to  be 
praid  to    the   use  of  the  poor    of  any  paiish  or  place)  the 
whole  of  such    penalty  or  forfeiture  shall  belong  to  bis  ma* 
^    jeety,  kis  heirs  and  successors,  and  that  aU  penalties  and  for- 
feitureS|  and  shares  of  penalties  and  forfeitures,  incurred  as 
aforesaid^  belonging  to  his  majesty,  his  heirs  and  successor*, 
shall  be  paid  ipto  the  hands  of  the  proper  Receiver-General 
or  his  deputy,  to  the  use  of  his  majesty;  and  that  in  ail 
cases  where  the  whole  of  such  pecuniary  penalty   or  forfeir" 
ture  shall  be  recoyefed  for  the  use  of  his  majestyi  his  heirs  or 
successors,  it  shall  be  )awful   for  the  commissioners  for  the 
affairs  of  taxes  to  ca^se  sfich  reward  as  they  shall  think  fit, 
pot  exceeding  one  moiety  pf  such  penalty  or  forfeiture  so 
recovered,  after  deducting  all  f  Iiarges  and  expences  incurred 
in  recovering  the  same,  lobe   paid   ^hefeout,  to  or  amongst 
atiy  person   or   persons  whq  ^hall  appfaf  {o  them  entitled 
thereto,  as  informer  or  inforrnf  i>,  iu  respect  of  $(ich  penalties, 
for  forfei Hires  so  recovered,  apy  jbing  hereii^  f oDtiitied  to 
fl?c  contrary  notwithstanding," 


/it  $ic  Foriy-^xth  Tear  of  Geafg€  lit  Sid 

formation  r  y€t  noiwiihstandiog  this  the  offence  beinig^  **•• 

afl  offence  at  common  Ww,  the  proceeding  may  be  The  Kr:f« 

by  iodictment.*    And  although  it  be  a  new  offence  tJ^'JJJ^ 

and  the  statute  give  a  recovery  by  action  of  debt>  bill^  and  AnotiM^ 
plaint,  or  information  or  otherwiiiej  it  authorizes  a  pro-* 
cecding  by  way  of  indictment." 

Lawrckce,  J.  *'  In  that  case  you  must  conclude 
tontra  formam  siatuti.*' 

TheSoLiciTOU-GBNERAL.  "  I  Submit  iiot;  be- 
cause it  is  an  offence  independently  of  the  Statute.'* 

Lahrknce,  J.  "  But  you  proceed  for  tbe  penalty 
tinder  the  statute,  and  your  proceeding  is  to  let  in  the 
penalty;  it  must>  therefore,  be  ccnirajdrmam  ttatutW* 

Tbe  SoMctTon-GBi^KRAL.  *'  By  the  statute  11 
Geo.  /.  c.  30,  s.  2,  if  any  person  obstruct  officers  of 
excise  in  the  ex^culaon  of  a  justice's  warrant  to  search 
for  spirits,  he  shall  forfeit  lOOl.  ;  and  reasonitig  upon 
priociple^  if  I  proceed  against  him  by  dcfclaration,  I 
must  declare  of  a  plea  that  he  render  lOOl.  and  must 
conclude  eoutraformOtm  Uatufi ;  but,  if  by  indictment, 
the  proceeding  is  not  for  the  penalty,  but  upon  tbe 
oflfencey  for  the  punishment  of  it;  and  the  court  will 
award  tlie  fine  of  lOOl." 

Lord  Ellenboroxjom,  C.J.  " 'Penalty' means 
every  thing  whereby  an  act  may  be  punished,  parti- 
cularly wlicre  the  statute  uses  in  other  clauses  the 
y/orda pci'uniari/  penalty,  by  way  of  distinction,  and'all 
penalties*  mustmeun  something  move  tbap  pecuniary 
penalty." 

TbeSouciToR-GENBRAU  "  In  every  part  of  this 
act  the  fiotipataliy  is  used  in  the  sense  of  pecuniary 

♦   Havkuit,  PX.  6.^^  c.  25,  <.4t 


'«^  Cases  in  B.  R.  in  Ilihry  Tem, 

1806.        penally  oijy,  and  i^rhcre  there  is  any  other  punishment 
;ThTKivt>     ^'^e  vford penalty  is  not  used. 


trr««» 


,Mui  Another, 


Doasay  As  to  the  second  point,  these  persons  were  not  ac- 

tualiy  collectors  of  the  rate.  There  was  no  assess- 
meiit  signed  by  the  commissioners.  The  book  never 
had  been  signed  as  the  statute  requires,  and  they 
could  not  be  convicted  021  the  counts  charging  them 
as  collectors.  They  were  charged  as  coUectoni* 
other  counts  and  acquitted." 

Lord  Ellrnborough^C.  J.  ''As  to  that  point,  thej 
are  not  convicted  as  collectors,  but  because  they  took 
the  money  under  the  pretence  of  being  colkclbrs," 

Heywood,  Scrj.  after  stating  th^  clauses  of  the 
statute,  and  that  in  Hussei/  and  PVife  v.  Moore* 
j^mon^;  penalties  are  mentioned  ptfna  pecuniariOy  V^^^ 
corporalis,  pu?ia  fxi/ii,  was  stopped  by  the  court. 

Lord  Ellbkboaough,  C.  J.  *'  Upon  considering 
this  case,  it  appears  to  us  that  the  conviction  cannot 
be  sustained.  It  is  clear  that '  under  pretence'  must  im- 
port that  th^  party  was  conscious  that  the  pretence 
was  untrue  ;  now  here  it  does  not  appear  'but  that  he 
thought  himself  a -collector.  If  he  has  the  burthens 
he  must  have  the  privileges  of  the  office.  If  so,  b« 
could  not  be  guilty  upon  these  counts.  lie  was  a  col- 
lector for  tl^e  purposes  of  the  act ;  they  considered 
him  so,  and  he  considered  himself  so;  the  proper  find- 
ing would  have  been  on  the  first  counts,  stating  him  to 
be  a  collector/* 

,/  Gross  J.  and  Lawrence,  J.  of  the  salne  opinion. 

Lk  Blanc.  "  It  is  impossible  to  sustain  th'is  verdict. 
It  is  taken  on  two  counts  on  which  the  evidence  is 
not  before  the  court ;  but  the  19th  section  of  the  statute 

ITl    ■111     HI    I  •  [  ~ 

.    »  pre,  Jac.  il3* 
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holds  out  a  protectiou  to  an    officer.  .  The  coaimii-       tM$. 
sioDerawho  appoint  the  tax-collector  caunot  deprive    The  Km^  * ; 
bijD  of  the  benefit 'of  the  appointment,  by  omitting      ^^*^ 
any  thing  which  m^y  be  necessary  to  make  their  ap-  ludAnotlKr* 
pointment  valid,  when  tbey  themselves  take  the  bene-  ^ 
fit  of  bis  acting." 

Rule  absolute. 


RusHFORTH  and  Another,  Assignees  of  RoshfortS 
azaiiui  Hadfield  and  Others. — 8th  Feb. 

Serable.  The  courts  lean  very  strongly  against  the  establish*  Carrier.  Lien*. 
mt^t  of  a  lieii  for  a  general  balance  by  carriers^  as  a  wage  ]^»8«  ^^ . 
of  trade;  and  where  many  witnesses  were  called  from  dis^ 
tost  parts  rfthe  country  to  prove  it,  and  there  was  no  evi- 
dence OH  the  other  side,  end  the  jury  foun4  against  the  ^aieral 
lien;  the  vet  diet  was  held  to  he  not  against  evidence;  for  it  did 
not  clearly  fix  the  party  -with  the  htoiLledge  q/'iuch  usage. 

THIS  was  an  action  of  trover  brought  by  the  assig-   Ruifi?o«TH 
nees  of  the  bankrapt  to  recover  the  value  of  a  par-   *"  „^rll^"*" 
eel  of  goods  sent  by  the  bankrupt  from  his  warehouse     "*"">•» 
9i  London,  to  his  warehouse  9X  lialijax  m   lorkshirey 
by  ilie  waggon  of  the  dt]fendauts,  and  which  they  had 
detained  for  their  general  balance,  for  money  due  for 
the  carrying  of  goods.     The  cause  had  been  tried  be- 
fore, and  there  was  a  verdict  for  the  drfcndants  which 
was  set  aside,  and  a  new  trial  granted,  upon  the  ground 
of  a  misdirection  by  tlie  learned  judge.*     At  the  se* 
cond  trial  at  the  last  assizes  for    York,  the  plaintiffs 
?ave  evidence  of  the  property,   and  the  defendnntM  en- 
tered into  evideuce  of  a  general  usage  by  carriers  to 
detain  good^  for  a  general  balance;  and  several  carriers 
from  different  pans  of  the  country  were  called  to  prove 


*  vide  2  Smith's  Reports ,  6Z\. 


4M^  Cam  in  B.  JR.  in  Hilary  Tern, 

1800.        lucb  practice.     The  defendants  had  detained  goods 

BviiivomTii    of  •P«>^«on  in  1799  for  a  general  balaoce,  on  wiiich 

Md  Another  ail  aclioo  wa$  brought,  but  it  was  decided  npon  aoo- 

HAi»FrBL»     ^^^  point ;  and  alio  in  1800,  they  had  detained  goodi 

wkd  Uthen.    upon  a  general  Insolvency  of  one  of  their  employers, 

who   paid  the  money.    The   learned  judge  left  the 

'  whole  case  to  the  jury,  to  decide  whether  the  wsage 

proved  WaB  so  general  as  to  warrant  the  conclusion,  that 

the  bankrupt  knew  it  and  contracted  with  the  drfen- 

dants  upon  the  terms  of  stopping  for  a  general  balance. 

If  they  were  of  that  opinion,  they  were  to  find  for  the 

drfi'ndatfts ;  if  not,  the  general  rule  of  law  was  to  pre-   | 

yail,  that  a  carrier  had  not  a  lien  for  a  general  balaoce. 

At  the  trial  it  was  much  argued  by  the  counsel  for 
the  plaintiffs,  that  the  evidence  of  carrricri  fivm  dis- 
tant places  and  of  the  usage  of  their  trade  could  not 
apply,  to  affect  ihe  plaintiff's  or  the  bankrupt  with  in- 
cluding a  similar  usage  in  the  contract  with  the  de- 
fendants, for  it  could  not  be  within  his,  the  bankrupt's, 
knowledge. 

A  rule  having  been  obtained,  to  shew  cause  why 
there  should  not  be  a  new  trial,  on  the  ground  that 
the  verdict  for  the  plaintiffs  was  against  evidence, 

Pah^  and  Wood,  for  the  defendants,  contended  that 
the  evidence  of  the  usage  of  the  trade  was  very  com- 
ptete,  and  extended  back  for  ?iO  years,  and  was  all  on 
one  side,  for  iUe  plain tiff^s  called  no  witnesses  and  pro- 
duced no  evidence  to  shew  a  contrary  usage. 

CocKELL,  Serj.  control,  relied  upon  the  finding 
of  the  jury.* 

•  It  is  not  usual  to  report  cAses  which  turn  merely  «p«" 
tlio  baJance  of  the  evidence;  but  in  this  case  theobservalioo' 
of  ihe  court  illustrate  some  very  general  principles. 


\ 
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Lord  Ellbn BOROUGH,  C.  J.    "  I  cannot  say,  thtt       iao«, 
there  has  been  a  general  acqaiescence  in  the  usage  j^^^^^^J 
set  up,  for  SO  years.    There  has  been  a  stoppage  in  a  aud  AnotM 
particnlar  instance  in  \n5,  and  one  also  in  1786 ;  but    HAortiM 
all  the  rest  are   after   the    year    1799*  and   after   »»idOthsrtt 
the  case  of  \dspinal  v.  Pickford/^    The  question  is 
here  merely  what  is  the  contract  of  the  parties ;  and 
as  the  parties  are  silent,  that  contract  will  be  accord* 
ing  to  the  particular  dealings   with  the  individuals 
themselves,  or  the  general  dealings  of  other  persons  in , 
the  same  business.    In  most  of  the  instances  of  stop- 
page,  there  is  something  of  an  inequality  between 
the  parties,  and  a  composition  rather  than  a  regular 
usage;  for  it  the  consignor  of  the  goods  is  a  bankrupt^ 
and  the  consignee  is  solvent,  the  consignee  will  be  very 
glad  to  pay  a  balance  for  carriage  of  goods^  if  the  par- 
ticular parcel   is  of  large  value.      This  therefore  is 
not  like  the  evidence  which  generally  occurs  of  usages 
of  trade,  where  all  the  parties  are  in   circumstances 
wboUy  indifferent  and  act  independently*     Here  there 
are  not  any  instances  of  stoppage  for  a  general  lien  be- 
fore the  year  1773f    It  is  true^  that,  if  it  applied  to  the 
parties  generally  an4  fairly,  and  indifferently^   that 
might  be  timeenotigflf  As  between  the  particular  par- 
ties, the  carriers  in  this  case,  they  are  confined  to  much 
later  times,  and  most  of  them  are  under  particnlar 
circumstances  ;  and  many  of  the  instances  being  with 
carriers  at  distant  places,  it  was  a  fair  question  to  put 
to  the  jury,  whether  the  parties  here  knew  of  them,  or, 
knowing  of  them,,  did   pr  did  not  incorporate  their 
usage  into  the  contract.     I  think   the  subject  of  liens 
is  one  which   ought  to  be  regarded  with    great  jea- 
lousy.    Every  tradesman  is  contending  for  a  general 
lieu,  and  farriers  may  as  well    set  up  a  general  lien  as 
carriers;  and  then,  if  n  horse  is  sent  to  be  shod  the 
■ , 

♦  Dot.  aud  PalL  4*,  (jt),  in  which  case  a  ^ury  fo^^^  for  \kp 
)i^agf. 


^a  Others. 


%(f/%  Cases  in  B.  R.  in  Hilary  Term, 

isotf.       ^orse  will  be  detained  because  the  groom  has  oot 

'-- — *-      sufficiebt  in  bis  pocket  to  pay  bis  master's  general  ba< 

^d  Anotbe"    Jancc-  lo  tt's  casc,  and   all  similar  ones,  there  cau 

,  'versus       be  no  inconvenience  to  the  parties ;  for,  if  they  want 

^lo'thers!    ^^  ^^^  *  general  lien,  they  may  have  it  by  making  a 

particolar  agreement  with  their  customers;  bat, in  this 

casethe  jury  have  done  right  in  saying  that  this  general 

evidence  does  qot  establish  the  lien  by  the   usage  of 

trade." 

Grose,  J,  "The  direction  of  the  learned  judge  iu 
this  case  was  right ;  there  must  be  a  fair  and  reason- 
able presumption,  from  the  evidence,  that  the  plaintiffs 
knew  they  were  dealing  subject  to  this  usage  of  trade; 
otherwise,  all  juries  in  every  part  of  the  kingdom  must 
find  the  same  way.  For  such  evidence,  of  the  usage 
of  carriers  at  distant  parts,  might  easily  be  produced, 
and  the  law  of  liens  with  respect  to  common  carriers, 
would  be  wholly  changed  by  indirect  means/* 

LawrencEj  J.  "  There  was  evidence  left  to  the 
jury  for  then)  to  have  found  the  other  way  ;  and  as  it 
is  a  df aling  with  common  carriers^  we  need  not  be 
Yery  solicitous  about  the  establishing  the  lien;  for 
the  labour  done  in  respect  of  each  parcel  gives  tbem 
i^/ier^forthe  particular  carriage,  and  they  may  say 
to  their  employers  that  they  will  not  carry  any  other 
parcels  or  deliver  out  any  particular  parcel,  unless 
they  will  permit  them  to  have  a  lien  for  a  general 
balance  upon  the  next  parcel.  I  am  not  for  permit- 
ting tradesmen  of  all  descriptions  to  alter  the  law  of 
t,he  land  by  proving  all  sorts  of  customs,  which  are 
to  alter  the  common  law.  We  ought  to  look  for  the 
law  in  our  law  books,  and  not  to  say  iu  such  a  case 
it  was  found  a  custom  of  the  trade,  and  in  such  a  Cvise 
it  was  not  found  a  custom  of  the  trade.  It  does  not 
seem  to  me,  that  the  convenience  of  the  carriers'  trade 
requires  it,  and  I  shall  not  be  at  all  sorry^  if  it  ia 


In  tie  Fbr^Sirih  Year  (^  Qeorge  Ilf.  g^ 

genmlly  ondentood,  that  they  «ins  not  entitle^;  tb       i«06^ 

"•       .  HusiiroiiTiK 

Lb  Blanc,  J.    '^  This  is  a  case  in  wticK  ikn  jury  •"tJt«i**^ 
ought  to  require  very  strong  evidence  in  sai^port  of  the    Hadfiel© 
lien ;  and  there  is  not  much  weight  in  tlie  argument    *"^    ***** 
that  the  evidence  was  alt  on  one  side,  for  ^e  general 
right  was  on  the  other.    Whatever  the  weight  of  tliat 
evidence  was,  it  might  have  been  forti&ed  by  much 
stronger  evidence  in  the  opinion  of  the  jury,  to  have 
fixed  the  plaiMtifs  with  the  knowledgie  of  such  a  usage 
oflrade.** 

HfLE  DlSGUAmOED^. 

LtJNDiB  agAtnjMloBfeRTnHw. — lOth  JiJ. 

Where  the  ind^rterof  a  bill  of  exchange f  upon  bein^  coiled  vpom  Bill  ofEi* 
ferpej^ment  iym  subsequent  ind^see^  on  failure  ofthednMee^  change*      S^U 
Mid  thai  ke  tmd  no  notice,  but  H  ioai  aju$t  debt^  and  he  wamid  il^l^  oTwm^ 
p^Uf  drntoffistedaMtt  on'totlAoia  dt' tieo  fkonthM ;  ketd(haithi$  paymenu 
protniae  woe  a  oitfieieni  gdmi$iion  of  the  due  preotntment^  and  « 
waher  &f  tkewani  ef  notieot  and  rttt  a  c^mditimtat  promitei  kpon 
wkiek  U  was  mecenmff  to  dedare  tgfeeiatlj^ 

^HIS  was  an  action  upon  a  'bill    of 'ezchatige,      Lvndib 

which  had  come  to  ihe  drfendant  by  indorsement,  m,/,^7toif. 
Aid. Was  afterwards  indofsed  by  him  to  the  pMntif. 
Ai  the  trial  Mlhe  iast  assizes  at  Newcdstle,  before  Ch  a  m<- 
BftE,;  J.  Xhk  plaintiff  proved  the  indorsehiehl,  and 
also,  xhat  game  .time  after  the  bill  became  due  the  ffc- 
fcndamixkifosi  heiog  ai&ked  for  the  money,  said,  ihhe  wit- 
ness wottld'ckllisAday  O4rtwo  and  bring  the  Account*  be 
would  pay  hin»;  and  when  iliewitness. called  again,  he 
offered  to  gfvea  bill  on  IxMicTott  for  two  months;  but  be  saicl 
/also  tbathe  had  not  regular  noUce,  but  it  wasajustdebt^ 
and  be  would  pay  it.  The  declaration  contained  the  vsaal 

...  ....>.. 4 1  .  *» 

*  The  account  m^ant,  wbs  an  account  oftheexpencesal- 
t£ntiing  the  raturn  of  th«  bill,  and  of  a  )«tter  written  to  the 
dej'emdaat  and  an  affidavit  ^f  debt  iqade. 

mo.  XXX.  N.  s.  G  g 


S26  .  i    C^M$inB.R,inaikr3fTjam, 

ima.  ;ivermeot  thiit.  the  bil]  was  preseniod  fqr  pajment 
when  due,  that  it  was  refused,  and  that  the  defendant  had 
notice  thereof.  ,  Wi lli  a ms,  counsel  fqr  ijie  defendant, 
objected  that  there  was  no  evidence  of  the  present- 
nient/and  that  us  the  defendant  vtn%  not  bound  to 
pay  if  he  had  not  had  notice,  of  which  his  assertion 
was  now  made  evidence,  he^had  a  right  also  to  make 
conditions  as  to  the  nature  of  the  .payment  which  be 
would  assent,  to,  and  having  promised  to  pay  only 
by  giving  a  bill  at  two  months  upon  London,  the  dc- 
ctaration  should  have  been  framed  in  special  auump' 
sit  upon  that  promise.  The  learned  judge  thought 
that  the  promise  to  pay  was  a  sufficient  admission  of 
the  due  presentment,  and  that  the  promises  need  not 
be  stated  in  the  declaration,  and  overruled  the  objection, 
and  there  was  a  verdict  for  the  plaintiff'.  And  a  rule 
))aving;  been  obtained  in  the  last  term  to  shew  cause 
why  that  verdict  sboi^ld  not  be  set  aside,  and  a  oon* 
^liit  entered, 

Llttleoale,  shelved  cause.  ^'  There  were  two  ob- 
jections taken  at  the  trial ;  frst,  that  there  was  no 
rfigu))0',  ^otr^ ;  ^nd  iecand^y,  that  th«re  was  no  evi- 
dence, of  tiie  presentment.  As  to  the  fact  that  there 
wa^  no  notice,  the  defendant  himself  saw  the  bill  in  the 
plWi^ilT^  bands  three  months  after  it  was  due.  In 
{fil^shard  v.  //wr^^^  and  in  Goodall  v.  DotU^if  the 
.p^rtiej*  wpre  igwj[r$ni;  of  the  time  of  the  presenl- 
.pient ;  \ku\  i^  was  i^lmitted,  that  if  the  person  was  ac- 
quainted wi^h  \\w,  :true  circumstaoces  he  would  be 
.bopncj  by  th^  prauii^se.  Here  he  kn^w  that  the  bill 
;bpd  nq(  been  paid  ;  and  if  thete  wa^  any  donbt  of 
^ihe  timely  notice,  the  defendant  waives  it  by  saying, 
f^  Ihaye  nut  haddu^e  notice,  but  sm. the  debt  is  a  just 
^ne  I  will  pay  it.'  The  time  for  notice  must  de- 
pend upon  circumstances.     In   sotnd   cases  it  may  be 

*  5  Burr.  2670.        f  ^  T^  *<?  71?. 
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^reoimnedialely^  iq  others,  wi^MQ  a  we^kjitfoUierd  ;    ^^^' 
amoatbjpr  inorej  according  tp  the  niimber  of  bands  .  Lumdis 
which  the  bill  is  to  go  through.  .  There  was  indeed  .  ^  ''^*^""' 
not  an  J  direct  evraeoce  given , of  the  presentment  on 
the  day ;  but  that  may  either  be  proved  by  the  piain-^ 
tif,  substantively,  by  positive  evidence,  or  the  defm- 
dant  may  as  in' this  case>make  such  iEHlmiskions  as  liiay 
render  the direet  proof  unnecessilry.'    'And  it  would 
be  very  haiti  if  ti  plaintiff  y9dre  not  to  be  relfeved  from 
such-proof  by  die  admission  of  ibe'fiifeniant,  because 
it  may  ofiten  happen  that  the  presentment  \i'as  made 
by  himseUT'  ' 

Williams,  a^trd.  ^  The  qnestion  -is^  whether  the 
promise  which  is  now  reli€4  upon  was  mfadeuoder  the 
ignorance  of  atfy  umterial  &et  ^  Hoxf  the  knowledge  of 
the  ;y/aiiiif^  having  the  hill  in  hia.handsat  the.  time 
of  making  the  promise,  does  hot  afford  aoyiorference 
whether  it  was'  doly  presented  or  not.  Here  is  not 
saffieieot  evidence  of  the.  positive  avermenl^  in  the 
dedamtion  ihatthebill  was  duly  presented  when  due, 
aad  if  the  phint^  recovers  upon  ,this  evidence  he 
supports  his  case  not.  by.  positive  evidence  of  his  own^ 
but  by  the  defendants  inability  to  meet  by  ppsitive 
evidence  the  positive  .averments  in  the  declaration. 
A  promise  to  pay  is  good  evideqce  to  shew  that  a 
man  has  agreed  to  pay  for  goods  sold  and  delivered,; 
because  it  is  clear  that  he  must  know  whether  he  re* 
ceived  the  goods  or  not,  and  upon  the  form  of  the 
cotrnf,  there  does  not  appear  to  be  any  omission  in  the 
proof;  but  here  is  a  formal  and  direct  allegation,  that 
the  bill  was  presented  for  payment  when  it  became 
due,  which  is  wholly  omitted  and  overlooked  in  the 
proof.  The  p/atn/^  cannot  now  resort  to  the  other 
counts  in  the  declaration,  for  no  evidence  was  given 
on  those  counts,  but  only  upon  the  bill.  In  order  to 
make  the  promise  to  pay  available^  it  must  be  esta* 


^22S  CetKi  m  J3.  It  in  BOatj  Tern, 

1806.       bHsbed  that  *  the  promiie'  restored  the  pUtmt^  to  his 

£^^^1      right  of  MIC  ig;  and  also  supplied  prooFs ;  bnt  the  pro- 

vtrstit       xnise  to  pwf  can  only  amount  to  the  giving  the  plain^ 

poMaxsoK.  ^^^  ^.g^  ^^  ^^^  ^p^^  ^j^^^  ^promiw,  and  therefoie 

it  ongblto  be  speci^Ij  stated."  i 

Lord  Eu.BNBORovoBy  C.J.    '^  A^tjo.tl^sunplyuig 
df  proof,  tibfjre  needs  no  proof  by  the  ope  party  of 
that  "which  is.  admitted  by  the  other.    In  this  ci«e 
there  oHiiiot  be  any  donbt.     Here  is  a  person^  the 
indorser  of  a  billj  who  upon  being  asked  for  the  money 
says,  he  has  not  had  proper  notice  but  it  is  a jnat  debt     | 
and  he  will  pay.    It  is  for  the  convenience  of  mankind 
and  the  necessary  facilitation  of  the  bmiBCSs  in  ooarts 
of  justice,  that  where  a  man  promises  to  pay^  evoy  thing 
shall  be  presumed  to  be  rite  aeiunu  It  must  therefine  be     i 
presumed^  that  it  omv  presented  and  tbathe  had  notice,    i 
Here   the  objeetion  which  he  make?  points  only  to 
the  notice,  andhis  former  objection  was  only  obvtairi  by 
that  admission  of  the  debt  and  promise  ta  pay^  bnt  be 
does  not  deny  that  there  was  a  proper  pMseDtosent;  be 
leven  goes  farthel*,  be  waves  the  objection  as  to  the  no* 
4ice  and  promises  to  pay*     This- 4s  not*  so  nraofa  a 
Waiver  of  the  watifof  presentment  as  an  adosisfimi  thst 
•there  existed  in  that    respect  no  olgection.    As  to 
the  promise  of  a  bill  of  ezebange,  that  comet  to  .no- 
thing, the  want  of  notice  being  waived^  it  comes  to  the 
first  objection/' 

RULB  0IftOHAB6B9. 
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KoB^  on  the  Demise  of  Edwahi)  Child,  andMABY       ^^^* 
his  Wife,  against  Wright. 


A  dtoue  ff  mUmf  e$tmi€,  hmh^  dfc. caUei  ik$  Cod  Yard,  Dtriio. 
»  <k  fmritk  rfA.keldiopaiitkef€e,  otUrwUetkednue^*^*'^^^^ 
if  ike  uimU  woM  kt  onfy  tie  ieme  aemdniee  0/  the  Umie^ 

^HIS  was  an  g^cttmnt  brought  to  recover  the  pos-    ^^  ^^ 

session  of  certain  hou^s,  and  premises,  called  the  -     «<rji» 
Coal  Yard,  in  the  parish  of  5^.  GiVrc's,  in  the  county    Wmiautt 
cf  Middlau,  the  demise  being  laid  on  the  2d  o{June, 
180$..   The  cause  was  tried  before  Lord  Ellenborougk^ 
at  the  sittings  for  Middlesa:,  after   last  MichaclmoM 
term;  and  a  verdict  was  entered  for  the  plaintiff p 
subject  to  the  opinion  of  the  court  on  the  following 
ease:  Jomcs  Ccnnper,  now  deceased^  being^in  his  life-, 
time,  and  at  the  date  of  his  wiU>  seised  in  fee  0/  the 
premises  in  question;   and.  also  seised  and  po^s^sse^ 
of  other  freehold,  copyhold,  and  leaaehold  estates  in 
JitHt^  Middkux,  and   Huntingdomhirc^  by  his  will 
dated  2dth  January,  1763,  and  duly  executed  to  pass 
/eal  eslj^tes,  devised  in  the  following  maoner.    ^'  And 
.as  touching  such  worldly  and  personal  estates  where- 
with it  hath  pleased  God.  to  bless  me,  in  this  life,  I 
give,  devise,  and  dispose  of  the  same  in  the  following 
manner:  Imprimu}  I  give  and  devise  unto  my  loving 
wife  Sarah  Camper,  all  my  lands,  houses.  See.  freeholi}, 
copyhcjd,  and  leasehold,  whatsoever  and  wheresoever^ 
and  to  receive  the  rents  and  profits  thereof  during  her 
natural  life,  and  also  all  my  deeds,  mortgages,  bonds, 
ai)d  writings,  and,^  alsp^,  all  my  stock,  ^oods,  chattels, 
effects,  and  personal  estate,  whatsoever  and  whereso* 
ever,  she.  paying  tliefeout  the   legacies    hereinafter 
giTsn  and  disposed  ofj  and  I  do  hereby  nominate 
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1806.       and  Appoint  my  loving  wife  Sarah  Camper,  to  be  lofe 
executrix  of  Ibis  my  will ;  aod  after' ber  natarallife, 
my  mind  and  will  is^  and  1  do  hereby  order,  direct 
give^  devise,  and  bequeath,  all  my  lands,  houses,  &c. 
freehold,  copyhold,  ^nd  leasehold,  in  manner  follov- 
i^gf  '  give  abd  devise  «ntomy  grandson  Jamu  Wright, 
ail  my  lands,  frecboldy  copyhold,  and  leasehold,  ia  the 
county  of  £stejr,  (except  herein  excepted  andiesemd, 
the  house  1  now  live  in  with  all  the  lands,  yards,  oot* 
houses,  stables,  and  all  other  conveniences  and  ap* 
purtenances  thereunto  belonging,  to  be  hereinafter  dis- 
posed of,)  also  I  give  and  devise  unto  my  grandson 
James  fVright,  all  my  estate,  freehold,  and  copjhold, 
lying  and  being  in  the  town  of  Ellingtoh,  in  Hitnthg' 
domhire,    And  also  I  give,  devise,  and  beqnetith  unto 
my  grandson  John  If  right,  all  my  estate,  lands,  &c, 
l^nown  and  called  by  the  name  of  the  Coat  Fffrtfnrtbe 
parish  of  6Y.  Giles's^  London*    Also,  I  give  uBtomv 
grandson  John  Wright,  the  sum  of  500K  to  be  paid  in 
«ix  months  afker  my  decease;  also  Igivc  and  dcrise 
unto  my  grandson  James  Camper,  the  house  I  noir 
live  in,  with  all  the  lands,  yards,  outhouses,  and  all  the 
appurtenances  belonging  to  the  same,  and  also  all  my 
houses  and  lands,  commonly  called  and  known  by  the 
name  of  Castle  Yard,  in  Holborn,  London,  and  now  is 
the  tenure  or  occupation,  of  George  Oldmitan,  Esq. 
hiso  I  give  and  devise  unt6  tny  grandson  James  Campfff 
500\.  to  be  paid  when  he  shall  attain  his  age  of  twenty- 
One  years."    The  said  testator  departed  this  life  oa 
the  SOlh  dtiy  of  January,  1763,  without  having  altered 
or  revoketl  his  said  will,  leaving  Sarah  Camper  his 
widow,  end  his  three  grandsons,  the  said  James  Wright, 
John  ii'rlght,  and  James  Camper,  named  in  his  saH 
will  surviving,  and  the  said  Jama  Camper,  was  also 
liis  heir  at  Icivv.     Upon  the  death  of  the   testator  the 
Slid  tSnriih  Ctinper  his  widow  entered  intn,"  and  con- 
tinued in  possession  of  the  premises  in  qaeitiooi  Uh 


Ih tl^e  f<frty*s^eat  TtaP  ^OtoigptlL  est 

getber  with  the  |)thfr  propeviy  d^viBed  to  htt  by  tb«-      i8i.«i 
said  Wstator  daring  her   life.    Upon  her  dealli,  this    xwT^m.- 
said/diji  iV right  etktettd  ioto  possession  of  the  said       CiULu  . 
bouses  and  premises,  called  the  Coal  Yard,  in  the    ^v^^cun  - 
parish  of  St.  Qi/e$%  Middlesex,  and  continned  in  speh 
posicisioa  until  ibetmonth  of  May^lQOS,  wfaeo  be  died, 
leafing  the  dtfemdant,  James  Cantper  Wright,  bit  beir 
at  law,  wbo  on  the  death  of  the  said  John  JVrigki,  look: 
possession  of  the- premises,  and  held  them  ali  the  tiroes 
6f  the  deipise  and  ejectoient.     Janus  Campsr,  the 
testator's  grandson  and  beir  at  ]aw,  departed  this  Ufa* 
in  the  year  17(i8|  intestate  as  to  the  premisea  ia  ques*. 
tioo,  leaving  Mary  the  wife  of  Edward  Child,  (oiieoC 
the  lessors  of  the  pA></i^^j)  his  only  child  and  beir  at» 
lawjand  also  the  beir  at  lawr  of  the  said  testator.    The.- 
question  for  the  opinion  of  the  court  is,  whether,  the 
lejisors  of  tbe  plaintiff  are  iotitled  to  recover.     If  'the 
coart  shall  deti^fmine  that  they  are  so  intitled*  the 
verdict  ia  to   stand,  if  ptherwise  a  nonsuit  is  to .  be 
eotered.  .       > 

Marryat,  for  the  plaintif,  ''  The  testator  had  no 
land  in  the  parish  of  St.  Giles's,  London,  the  parish 
ol'St.  GiYw's,  in  which  his  house  lay,  being  situated  in 
Middlesex;  and  llic  question  is  whether  by  the  devis^ 
to  John  fVi'ight  of**  all  his  estate,  Jands,  8cc.  "knowi} 
and  called  by  the  name  of  the  Coal  Yard,  in  the  parish 
of  St.  Gileses,  London,'*  the  devisee  took  an  estate  iu 
fee,  or  for  life  only  ?  In  the  first  case  the  lessors  of  the 
plaintiff  are  entitled  to  the  reversion,  there  being  np 
residuary  devise,  althougli  there  are  general  words  in 
the  introduction  to  the  will,  ih  some  measure  indict* 
tive  of  an  intention  to  devise  all  the  testator's  estates. 
First,  he  commences  by  declaring  that  intention  *'  as 
touching  such  worldly  and  per^nal  estate  wherewith 
it  hath  pleased  God  to  bless  me  in  this  life,  I  give, 
devise,  and  dispose  of  thesame  in  mantier  follpwing,*^ 


fiSi  Caifi  in  fi.  R.  in  Hihrjf  Term^ 

1806.       dren  as  he  shall  think  convenient,  8cc«  conccmiitg 
H^,  j^„,     the  meaning  of  which  there  couhi  scarcely  be  a  doubt 
CmiLD       In  BaiU$  v.  Grejfy  if  the  testator  purchased  an  estate 
Waioat.     of  inheritance  of  jSf.that  clearly  falls  within  the  de- 
scription.    But  where  the  words  were   all  my  estate 
ut  Kirhy  Hall,  near  Henningham  Castle,  which  is  of 
1351.  a  year,  the  description  was  held  to  be  applied  to 
the  devise  of  the  reversion,  and  not  to  Che  estate  in 
the  reversion.    In  Fletcher  v.  Smiton,^  the  words  were 
^all  the  rest  of  my  estates ;'  and  in  Tanner  v.  Wise,  there 
was  a  devise  of  all  the  rest  of  the  testator's  estate.^ 

Curia  adv.  vuit. 

And  now  the  opinion  of  the  court  was  delivered  to 
the  following  effect,  by 

Lord  Bllbn BOROUGH,  C.  J.  after  siaii/^  the  case, 
'*  The  questioot  is,  whether,  under  these  words  in  a 
will,  M  give  unto  my  grandson  John  Wright,  all  my 
estate,  lands,  tic*  known  and  called  by  the  name  of  the 
Coal  Yard  in  the  parish  of  St.  Giles's,  London,  the 
devisee  took  an  estate  in  fee  or  an  estate  for  life*  The 
lessor  of  the  p&7i»/t^  who  claims  as  heir  at  law  of  the 
testator,  contends  that  he  takes  an  estate  for  life  only. 
It  is  admitted  by  the  counsel  for  the  plaintiff^,  that  the 
words  'all  my  estate'  in  a  will,  comprehend  not  only  the 
lands  but  the  estate  therein,  unless  restrained  by  other 
words;  but  be  contends  that  the  word  ' estate' is  re- 
strained by  the  words  with  which  it  is  here  immedi- 
ately  connected.  And  that  the  words  'lands, Sccknown 
and  called  by  the  name  of  the  Coal  Yard  in  the  parish 
o(  Si.  Giles's,  London/  immediately  following  are  to 
be  construed  as  descriptive  of  the  local  situation  of  the 
estate  demised,  and  to  restrain  the  general  effect 
of  the  word  estate.    That  then  tb^  word  estate  has  no 
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other   effect,    than   the    words  '  lands   called    and      ^tm6, 
known  by  the  name  of  Castfe  Yard  in  Holborn,'  in     Ri^Tdedu 
aDother  pan  of  the  will,  according  to  the  decision  in       Child 
the  case  of  Doe  d.  Child  v.  Wright.^    The   general.    \VRio«t. 
effect  of  the  words '  all  my  estate/  however  they  were 
coapled  with  others  limiting  them  in  point  of  place,  as 
'  at  or  III  a  certain  place'  has  been  universally  admitted 
in  the  cases  cited  for  the  defendant,  and  has  been  often 
decided,  as  in  the  case  of  the  Countess  of  BridgTvater 
V.  the  Duke  of  Bolton.-f  and  also  in  Holdfast  d.  Cozcper 
V.  'Hariin  and  Another, :|:  which  last  case  with  the  ex- 
ception of  the  residuary  clause,  coincides  with  this  case 
nearly  in  term.    It  is  unnecessary  to  add  any  observa- 
tion therefore,  upon  them  and  considering  the  meaning 
of  the  words-'  all  my  estate'  in  the  language  of  Mr,  Jus- 
tice BuiUr  in  Holdfast  v.  Martin,  so  general  '  that  so 
far  from  its  being  necessary  to  add  words  of  inherit- 
ance to  it,  in  order  to  make  it  pass  a  fee,  words  of  re- 
straint must  be  added  in  order  to  make  itxarry  a  less 
estate,  the  question  turns  solely  on  whether  the  words 
'lands,  £(.c.  called  the  Coal  Yard,*  Kc.  render  it  only 
descriptive  of  the  locality.  It  is  tantamount  to  '  all  my 
esutc  in  lands,  &c.  called,'  &c.  and  between  the  words  in 
ihii  case,  and  in  the  case  of  Barry  v.  Edgewortk^  *  all 
ber  land  and  estate  in  Upper  Catesby  ;\  which  were 
lield  to  pass  the  fee,  there  is  no  material  difference. 
If  not,  the  .words  estate  and  lands,  must  be  made  to 
mean  the  same  thing,  as  the  word  '  lands'  only  in  order 
to  defeat  the  effect  of  the  word' estate,'  whereas  accord* 
iog  to  the  construction  for  the  defendant,  all  the  words 
will  have  their  proper  meaning.     If  not  restrained  by 
the  words  lands,  8cc.  then  the  question  is  whether  it  is 
restrained  by  words '  called  and  known,'  &c.?   But  thi|t 
is  the  same  as  if  it  were  '  all  my  estate  in  the  lands 

*  3  BoR.  and  Pu/.  335,  and  8  Ttrm  Rep.  64.      +  6  Mod.  \06, 
and  1  Salk.  236.     %  J  '^^'^  KepAU.    ^  2  P.  Wms.  524, 
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called  the  Coal  Yard,'  and   passes  the  fee«  aa(l  tins 
is  going  no  furthei:  than  where  the  devise   was  '  all 
my  estate  in    Kirbj/   Hal//  on  which    Lord  Hard-- 
wicke  observed    that  it  passed    not    only  the  land> 
but  the  interest  in  it  besides^  for  though  here  is  a 
locality,  Kirby  Hall,  yet  the  testator  meant  the   in-^ 
terestin  it  too;  for  supposey  and  I  believe  it  has  hap- 
pened, that  a  man  were  tp  devise  all  his  real  estate  in 
Englafidjhere  is  a  locality,  and  yet  none  will  say  th^t 
the  interest  does  not  pass  as  well  as  the  estate.    And 
if  the  Ipcalily  appDed  to  Kirby  Hall,  yet  in  Goodwyn 
v.  Goodytyn,*  Lord  Uardwickc  said,  that  ^  devise  of  all 
the  testator's  estate  in  A*  would  carry  ^  fee.     And  in 
this  sense,  giving  effect  to  all  the  words  this  may  be 
understood  ;  and  we  ^hall  be  effectuating  the  intent  of 
the 'testator,  who  probably  meant  in  this  case  as  tfssta-^ 
tors  usually  do,  to  give  an  estate  in  fee,  where  the  devise 
is  general  and  without  words  of  limitation/' 

JuDonENT  for  the  qefbndant. 


Devite. 

Condition* 


Doe  den>. 

EvicnETT 

versus 

CoOKf. 


Dob  on  the  demise^of  Everett,  and  others  agaimt 
Cooke  apd  others. — lltli  Feb, 

A,  devised  a  term  to  C.for  tffe^  and^  ^r  his  decease,  to  his  chad  or 
children,  and  their  executors, t^c.  Ifni  upon  condition  that,  in  case  he 
should  die  an  infant  unmarried  and  without  i$sue,then  the  devise 
should  go  over  to  Z>.  bfc.  C.  survived  31 ,  married  and  died  witkoui 
issue  t  held,  thai  the  condUiom  must  he  read  as  eutiret  and  the 
^ise  over  to  D*  was  void,  ,  ^ 

npHISwas  an  ejectment  for  lands  in  the  parish  of 
Biitfeigh/m  the  qpunty  of  Somerset,  on  the  several 
demises  of  fV.  Everett,  Mary  Mears,  and  Jane  Cooke, 
-all  laid  on  lOthof -^pri7,  1305.  The  defendants,  John 
iCooke  and  Stephen  Cooms,  and  Rebecca  his  wife,  plead- 
ed not  guilty.  The  cause  was  tried  before  the  honourr 
^b]e  Mr,' Baron  Giaham,  at  the  summer  assizes  at 
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Bridgwater^  1803j  when  a  verdict  was  found  for  the        ^^^ 
plaintiff*,  damages  one  shilling,  costs  forty  shillings^     Dok  deti. 
subject  totheopiniop  of  the  court  upon  the  foUowii^     Et«be»t 
case : — Thomas  Browmifg  being  possessed  of  a  leasehold      Cooas. 
interest  in  the  premises  in  question,  for  a  long  term  of 
years,  siil^  uoejrpired^on  the  17th  ot  January,  IjGO, 
made  his  wilU  and   thereby  amongst    other  things 
devised  the  premises  in  question,  as  follows,  ''  also  [ 
give,  devise,  and  bequeath  the  use  and  occupation  of 
a  dwelling-house  and  out-houses^  lying   in  Butleigh^ 
aforesaid,  with  a  close  of  pasture  ground  to  the  said 
dwelling-house  adjoining  and  belonging,  called  Kel* 
ways,   with  the  rents,  issues,  and  profits  thereof,  to 
'  Thomas  Cooke,  wn  of  William  Cooke,  cf  Butleigh,  afore^ 
aaid,  fausbandmai;,  by  Eiiz.  his  late  wife,  deceased,  to 
hold  to  him  the  said   Thomas  Cooke  and  his  assigns, 
(from  and   immediately  after  the  death  of  the  said 
Sukannah  Keljuayy  widow,  or  the  day  of  her  marriage 
again  to  any  other  husband,  which  shall  first  happen) 
for  and  during  the  term  of  his  natural  life;  and,  after 
his  decease,  I  give  and  devise  the  same  to  the  child  or 
children  of  the  said  T.  Cooke  to  be  begotten  by  him  on 
thebody  of  any  woman  or  women  that  he  shall  hereafter 
intermarry  with, his,  her,and  their  executors,  and  admi- 
nistrators, and  assigns  for  ever.     But  my  will  is  upon 
this  further  condition,  that  in  case  the  said  Thomas 
Cooke  shall  die  an   infant,    unmarried,  and  without 
issue,  then  I  do  hereby  give,  devise,  and  bequeath  the 
said  dwelling-house,  outhouses  and  cl^se  of  pasture 
thereunto  adjoining,  with  the  appurtenances  unto  the 
said  William  Cooke,  and  his  three  children  by  the  said 
Eliz.  Cooke,  his  late  wife,  deceased,  share  and   share 
alike,  (as  tenants  in  common,  and  not.as  joint-tenants, 
his  her  and  their  heirs,  executors,  administrators,  and 
assigns,  for  ever."  Thomas  Browning  died  shortly  after, 
not  having  revoked  or  altered  his  will.      Susanna/^ 
Kelway  mentioned  in   tlie  will,  died  soon  after   the 
testator.    Thomas  Cooke  entered  on  the  premises  in 
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^^^'        qneslion,*  and  afterwards  married  Jflnc  BuyqfieUtm 
of  the  lessors  of  the  plaintiff,  held  the  piremisesin  ques- 
tion to  his  death,  and  died  in  February,  1802,  never 
having  bad  any  issue  and  being  about  46  years  old. 
William   Cooke  named  in    the   will,  the   father   of 
Thomas,  9liiA  of  the  defendants,  John  Cooke  aiad  Rebecca 
CoomSf  the  defendants,  are  two  of  the  three  children 
of  the  said  JV.  Cooke  by  Eliz.  his  late,  then  wife  men- 
tioned  in  the  will,  and   are  in  possession   of  the  pre- 
mises in  question  ;  the  other  was  Mary  Callow,  who 
has  been  dead  some  time.    The  lessors  of  the  plaintifi 
claim  under  Thomas  Browning's  will,  and  are  entitled 
to  the  premises  in   question   if  the  limitation  to  ff. 
Cooke  and  his  three  children  by  Eliz.  Cooke,  is  void 
under  the  facts  stated.     The  question   for  the  opinion 
of  the  court  is,  whether  the  plaintiffs  are  entitled  to 
recover;   if  su  the  verdict  is  to  stand ;  if  not  a  nonsuit 
is  to  be  entered. 

Pell,  for  the  plaintiff^,    "  Tlie  question  is,  whether 
the  limitation   over  to  JV.  Cooke  and  his   three  chil- 
dren by  Eliz.  Cooke   is  void,   Thomas  Cooke  having 
lived  beyond  the  age  of  £l,aod  having  married  an/d  then 
died  without  issue?  In  the  construction  of  the  will, 
the  court  will  give  effect  to  as  many  words  in  it  as  cau 
fairly  stand  together,  and  the  limitation  cannot  now 
take  effect,  because  only  one  of  the  contingencies  on 
which  il  was  to  vest  has  taken  place,  namely,  the  dying 
without  issue :  whereas  the  condition  expressed  in  the 
will  is  entire,  and  consists  of  three  parts  united,  namely 
the  dying  an  infant,  dying  unmarried,  and  dying  with- 
out issue,    and   the  estate  does  not  go  pver  to  fV. 
Cooke,  unless  Thomas  Cooke  happens  to  die  under  age 
as  well  as  unmarried,  and  without  issue.     In  this  con« 
^  struction  all  the  words  used  by  the  testator  are  coin- 
.  prehended  in  the  condition,  and  have  a  clear  mean- 
ing;- but,     in    the    construction   fiwourable  to  the 
defendants,  some  qf  the  words  must  be  pmilted  ^ad 
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others  changed ;    as  and  must  be  read  or.  Thus  ia        I8O6. 
Barker  v.Suretees*  where  there  was  a  devise  to  one     ©(^tm. 
ID  fee^but  in  case  he  dies  before  he  attains  the   age  of    Evbrbtt* 
21  years  or  marriage,  and  without  issue,  then   to  go      Cm"1^ 
over,  it  was  held  that  the  attaining  21  was  a  perform- 
ance of  the  condition,  and  that  upon  the  authoritjof 
Price  V.  Hunt,f  where  or  vfSLS  consimed  conjunctively. 
It  might  be  read,  as  if  it  were  '  and  if  he  dies  before 
iJl unmarried,  and  without  issue;"    which   he  did  not 
do,  for  one   of  the    circumstances   failed.     And   in 
Framlingkam  v.  Brand,Xu  devise  'to  R.  and  his  heirs, 
and  in  case  he  shall  happen  to  die  in  his  minority  and 
unmarriedyor  without  issue,  then  over,' it  was  held  that 
the  estate  was  to  go  over  upon  one  contingency,   the 
dying  under  age  of  which  the  other  two  contingencies 
were  only  a  qualification.      If  it   were   not  so,   there 
would  be  nothing  to  qualify  the  contingency,  '  if  he 
dies  without  issue/  and  it  would  mean  a  dying  with- 
out issue  generally :  but,  by  making  it  a  qualification 
of  the  first  contingency,  it  reduces  it  to  a  certainty, 
that  by  the  word  '  issue'  is  meant  issue  of  the  body,   a 
dying  without  issue  within  the  rules  of  law  and  which 
creates  an  estate-tail.      Bigge  \.   £ensley,§  Forth  v. 
ChapmanJ^  Target  v.  Gawu:'^ 

Lord  Ellenborough,  C.  J.  "  There  you  read 
the  words  if  he  shall  die  an  infant  unmarried  and  with- 
out issue,  as  if  it  were,  if  he  shall  die  an  unmarried 
infant  and  without  issue." 

And  Porter  v.  Bradley,*^  being  cited  by  Pell, 

Lawrence,  J.  said  '*  Lord  Kenyon  must  have  been 
misunderstood,  if  he  is  supposed  to.  have  said  that 
Porth  V.  Chapman  was  not  law." 

♦2  5/r.  1U6.  \PoUex.  64.5.  %  3  Atk.ZOO,  1  WiU.  140, 
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1906.  Dampiek,  coii#rd.    "  The  word  fsiiir,  Ihoirghilbe 

j^^  j^^     a  word  of  indefinite  extent^  cannot  prejudice  the  con- 
KttnzTT     dition,  because  the  issue  would  have  taken  under  the 
^^2,      first  devise,  and  it  must  clearlj  be  confined  to  issue  at 
the  time  of  his  decease*     In  all  the  cases  where  or  is 
read  and  there  has  been  a  devise  to  the  first  laker  in 
fee,  and  the  words  were  intended  to  give  a  Ihnitation 
to  that  devise,  and   to  destroy  the  estate  devised  by 
the  former  words.     In  this  case  fV*   Cooke  liad  four 
•    children,  all  of  whom  were  infants,  namely,    Thomas 
Cooke  and  three  others.     He  devises  to  Thomas  Cooke 
for  life,  with  remainder  over  to  his  children,  and  then 
devises  to  the  three  other  children,  and  to  M^.  Cookt, 
and  it  is  clear  that  he  did  not  mean  that  this  estate 
should  sink  into  the  residue  while  there  wereanj  chil- 
dren remaining   of  W.Cooke,     For  he  haS  not  given    , 
an  absolute  estate  to  T.  Cooke,  but  only  an  estate  for 
life,  and  then  if  this  sinks  into  the    residue,  if  he 
dies  without  children  of  his  body,  it  most  sink,  nl* 
though  there  are  children  of  W.  Cooke  living,  who 
it  was  clearly  intended  by  the  testator^  should  take 
in  case  of  Thomat  Cooked  death  without  issue.    The 
construction  which  the  plaintiff-  contends  for  strikes 
out  the   words  unmarried  and  itithotd  taut  from  the 
condition,  at  leasL  it  strikes  out  the.  words  without 
issue ;  for  he  could  have  no  issue  unless  he  was  aiai- 
ried.    But  it  will  be  altogether  sensible  and  pertinent 
if  it  be  read  thus,  *  in  case   Thomas  Cooke  dies  an  iix« 
fanty  or  dies  unmarried,  or,  being  married,  dies  without 
issue,  then  to  go  over  to  W.  Cooke.   A  similar  cQnst  ruc- 
tion was  had  in  Goshau^ke  v.  Chiggell,^  where  one  de- 
vised a  term  to  H.  his  daughter  habendum  to  himself 
and  wife  for  their  lives,  and  after  their  decease  lo  the 
said  H.  and  if  she  hath   heir  of  her  body,  then  to  her 
assigns ;  provided  thut  if  she  died  unmarried  having 
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tioissoe  ofherfcodylawfuHy  begotten  theaAfe  grant        ttm. 
to  ber  sbonl J  be  void :  and  D.  ^bonld  have  the  term  :    j^^Td*^- 
and  it  was  held,  that  the  proviso  should  have  this     Evehktt 
coDstniction,   that  if  she    die  unmarried  or  married      ^^o'^  . 
liaviDg'  no  issoe  of  her  body  (for  she  may  not  have 
lawful  issue  obless  she   t)e  married)  then   it  shall  be 
void.'    And  in  Woodward  v.  Glasbrooke,*  where  A. 
devised  land  to  his  several  children  in  tail,  and  if  any 
of  them  thoald  die  before  S I ,  or  unmarried ,  such  child  s 
part  to  go  to  the  survivor^  it  was  held  that  it  should 
go  over  where  one  arrived  at  21  and  died  unmarried.*' 

Pbll,  in  reply,  contended,  that  wherever  it  might 
be  necessary  \ti  order  to  make  the  text  of  the  will 
consistent  with  the  intent,  it  was  immaterial  whether 
some  words  were  changed  or  not,  as  in  Frandingham  v. 
Brand,  And  he  said  that  it  might  possibly  be  the  in- 
tent of  the  testator  by  this  condition  and  by  introducing 
the  word  unmarried,  to  allow  T.  Cooke  to  make  some 
provision  for  his  wife  and  children. 

Lawbenob,  J.  '^  He  could  not  mean  to  do  that^ 
because  if  he  married  aad  had  children,  whatso- 
ever settlement  he  made  for  the  wife  would  have  beea 
void,  for  the  children  would  have  taken  after  b^s 
death/' 

P£i.L.then cited  Ai/fv.  CoUman\'fwA  Doe  d.Davy, 
▼•  BjamaUBt  toishew  that  the  words  die  witkoui  htue  hi 
this  cator  .^woiild  be  keld  to  be  adying  witbont  issire 
geoeraHy. 

Cvr.  adv.  vulL 

And  on  this  day  thejudgraent  of.  the  court  was  de- 
livered to  the  effect  following,  by 

Lord  Ell&nbpbpx)qh>  C.  J.     After  stating  the 


♦  2  Pernor,  388.         +  2  Vern.  670,  and  I    P.  JVilL  142. 
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1806.        case.  ''On  reading  this  wiU,  altboi)gh  there  ma}  be 
Pom  dem.     P^f*^"?*  •<>•»«  reason  to  cii'mk  that  the  testator  measl 
EvKiiKTT     that  in  case  T.  Cookt  died   without  leaving  any  chit* 
Ci^z.      ^^^^'  ^^^  ^^^^^  should  go  over  to  fV.  Cooke  and  Ws 
three  children,  yet  we  do  not  think  we  ought  lo  give 
that  effect  to  it,  considering  the  words  whicb  have  been 
used.     For  if  such  had  been  realty  his  intent,  nolbiug 
would  have  been  easier  than  to  have  expressed  it  clear- 
ly ;  as  for  instance  he  might  have  said,  '  my  will  isthat 
in  case  the  said  l-V.  Cooke  shall  die  an  infant,  or  sbsU 
die  unmarried,  or  without  is»ue  living  at  the  tioie  of    , 
his  decease,  then  I  give  the  same  to  fV.  Cooke  and  his 
three  children.'     Now  in   order  to  support  this  coft- 
struction  we  must  reject  the  words  infant  and  uwMt- 
ried  altogether,  or  if  we  suffer  those  words  to  remain, 
we  must  insert  the  word  or  between  the  other  articles 
of  the  condition,  «ind  read  it '  if  be  shall  die  an  infant 
orunmarried  or  without  issue.'    But  this  would  leave  it 
upon  any  one  single  event,   as  his   dying  unroarried ; 
for  unless  he  were  married  he  could  have  no  lawful  issue. 
That  mode  of  reading  the  will  would  defeat  the  limi- 
tationj  if  he  died  unmarried  at  any  time,  and  that  diffi- 
cnlty  occurs  whether  it  be  construed  in  case  he  die  an 
infant  unmarried,  or  be  unmarried  and  of  age  at  the  time 
of  his  death.    And  if  we  convert  the  word  and  into  or, 
and  it  is  to  apply  to  each  part  of  the  sentence,  making 
all  tlie  branches  of  the  cooditton  in  the  disjunctive,  tben 
.  according  to  the  rule,  in  di^uueiivis  sujfidt  alterampo^' 
tern  esse  veram,  it  would  have  gone  over,  in  case  be  died 
an  infant,  to  the  prejudice  of  his  children  if  he  had  any. 
But  the  most  reasonable  construction  seems  to  he  as  m 
*  framlingkam  v.  Brand,*  that  it  is  one  contingency  on 
the  event  of  his  dying  an  infant,  attended  with  twoqna- 
lificatioBS,  his  dying  unmarried  or  married  without  any 
childxi^JU    He,  the  teaUtor,  might  have  intended  that 

*  ^Mk.30S. 
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if  he  died  an  infiint  married  and  without  children^  liia  ieo6. 
wife  might  be  entitled  to  a  distributive  share,  or  Uiat 
he  might  make  a  devise  in  her  faTour,  still  preferring 
his  children  to  her,  if  he  left  any.  That  is,  if  he  died 
under  age  without  wife  or  children,  that  it  should  go 
td  /r.  Cooke,  but  that  if  he  survived  21,  he  might  dis- 
poseof  itatall  events.  In  putting  this  construction  upoa 
the  will,  it  would  stand  as  if  the  devise  wereto  IV,  (^oofcc 
for  life,  and  in  case  he  die  an  infant  unmarried,  then 
over  to  W.  Cooke  SLud  his  children,  but  \l  be,  'f^fiomns 
Cooke,  have  any  children,  then  I  give  the  same  to  his 
children."  His  lordship  made  a  few  further  observa* 
tions  in  confirmation  of  this  construction,  and  concluded 
that  there  muu%  be 

JUDGMKNT  for  the  PLAINTIFF. 


Dale  (qui  tarn)  agai^tp  Bfij^ft. — Feb.  12* 

A  plea  in  an  action  qui  tam,  not  entitled  qui  tarn,  nor  describe' 
ifig  the  iMntxff  as  sueing  i\ui  tam,  i$  not  such  a  nullity  ^  p     .• 
tkat  the  plaintiff  can  sign  judgment  as  for  want  of  a  plea,  title  of  ' 
if  there  be  not  some  other  cause  for  mUleading  the  plaintiff 
as  to  the  real  action  in  tphich  the  plea  is  pleaded. 

'pHIS  was  a  rule  to  shew  cause  why  the  judgment       j. 

should  not  be  set  aside  for  irregularity.  The  (qui  tam) 
jadgment  was  signed  as  for  want  of  a  plea*  The  de- 
claration wa.s  entitled  Thomas  Dale  (fjui  tam)  v.  Walter 
Beer;  but  the  plea  was  entitled  only  a»  jn  a  cause, 
Walter  Beer  at  the  suit  of  Thomas  Dqle,  The phin^ 
tiff  treated  this  as  a  nullity,  and  signed  judgment  as 
for  want  of  a  plea.  It  was  neither  stated  qui  tam  in 
the  margin  nor  in  the  oommenoement  of  th(B^  plea^ 
which  wa»  in  the  ordinary  form.  "  And  the  said  Walter 
comes  and  defends,  Sec.  and  says  that  he  doth  not 
owe  the  said  suta  of  1.  as  the  said  Thomas  hath 
above  thereof  complained  againsthim.'' 
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ReadUr,  in  support  of  the  rule,  coDtendedl,  that  i( 
was  Dot  necessary  that  the  special  character  of  the 
plaintiff  should  be  stl^ed  in  tke  title  to  the  plea. 
It  would  not  be  neceswirjr  to  state  Chat  a  man  sued  ai 
executor.  The  christian  names  of  both  parties  ap- 
peared upon  the  plea^  and  there  was  nooihec  c&osebe* 
'tween  the  same  parties. 

Lawes^  coii^r^^  contended,  that  it  was  not  a, plea 
in  the  cause  :  that  if  it  were  a  plea  in  abatement,  no 
perjury  could  be  assigned  upon  the  affidavit  in  support 
of  it. 

Lord  Ellen  BOROUGH,  C.  J.  **  There  is  no  rule  of 
the  court  that  a  plea  should  be  so  entitled.  Then  the 
question  is,  whether  there  is  sufficientcertainty  fortbe 
'plaintiff  to  know  that  it  is  a  plea  in  his  cause.  Nov 
this  is  an  action  of  debt  and  must  be  for  a  particular 
sum.  I  do  not  know  that  it  is  necessary  that  he  should 
state  that  the  plaintiff  sues  q^u  tarn,  be  is  the  person 
who  himself  sues,  and  all  that  addition  of  circumstance 
is  only  what  he  states  to  entitle  himself  to  sue.*' 

Rule  absolute. 


Fishery. 
Jliver. 


WtL» 

HoRNsr. 
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Semble.  A  prescription  or  grant  of  a  fishery  cannot  autho* 
rise  the  erecting  of  a  wear  entirely  across  a  public  rixer^ 
yoherthy  the  paksuge  of  all  fish  shall  he  prevented  ;  for  tk(U 
is  prisn^  hew  a  public  nuisance. 

HTHIS  was  an  action  upon  the  cose  against  the 
defendant  for  disturbance  of  the  plaintiff  in  his 
fiabery  in  the  river  Kibble  and  the  river  Hodder,  to 
which  the  defendant  pleaded  the  general  issue.  At 
Ae  jtrial  at  the  last  Lancaster  assii&es^  before  Suttov^ 
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KiVepkiniiff'  ^rfved  hi$  riyht  of  eahery,  hjr  general 
usa^e,  io  the  rivor,  ami  Ihat  ihe  irfendaui  had  erected       ^jjji^ 
a  wwr  b«law    tb^   fJilpwA  fitbf ry  of  the  piaintif,     J^^*j, 
whereby  all  the  fish   were  prevented    from  comiDg  up      r 
the  rjver  from  the  sea. .  The  defendant  set  up  a  grant 
Id  ihe  reign  of  King  James  /.of  a  wuter  corix-mill, 
and  the  liberty  of  taking  in  all  seasons  the  ^almon  id 
the  river^  and  alt  other  fish  ;  with   a  right  to  a  wear 
aicross  the  river,  which  was  not  limited  ip  terms  as  tp 
height  or  breadth^  and   it  appeared  that  angieqlly  be 
and  bis  predecessors   had  been  possessed  gf  a  com- 
moD  brush-wood  wear^  which  extended  all  across  the 
river;  but  wbi(;h  was  so  constructed,  that,  alUiough 
it  prevented  the  large  fish  from  passing  up  the  rivefj 
yet  agreat  many  fish  insinuated  themselves  through  the 
interstices  of  the  brush. wood  and  passed  up.     In  ihe 
jear  1 766, this  brush- wood  wear  was  in  part  removed, 
and  a  stooe  wear  was  erected  extending  across  two 
thirds  tiie  widvh  of  the  river,  the  rest  being   composed 
ofbrasb-wood  as  before  ;  and  in  1784,  this  fitone.*weav 
waseeotiaued  eatirely  across  the  river,  aud  a  conplete 
trap  was  constructed  to  catch  alt  the  fish,  so  that  ftone 
could  passgp  the  river,  except  by  the  opening  of  the  trap 
at  the  pleasure  of  the  defendant.    It  appeared  that  the 
stoae^wear  was  not  higher   than  the  aocient^wear. 
The  plaintijff^^  actipa  was  brought  ia  1804,  after  about 
19  years'  possession  by  the  dejindani.    The  learned 
judge  uppn  this  possession,  left  it  to  the  jury  to  say 
>vhetherthe  plaintiff  was  prejudiced  in  his  fishery  bj 
what  the  defendant  had   done ;  and  secoadly,  if  l)iey 
thought  so,  whether  the  defendant  had   not  a  right 
to  do  it  under' the  old  grants.   For  as  there  was  a  stone- 
wear  over  half  the 'river  in  I766,  it  was  too  late  to 
dispute  that.    The  jury  fouad  that  what  was  last  built 
was  not  higher  ihaii   that  built  in  1766,  and  that  it 
must  now  be  taken  not  to  be  higher  than  it  ought  to 
be ;  upoo  wbich  ground  tliey  found  a  terdict  for  the 
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1106.       defendant,    althoo^b    tbey   thought  that   what  the 
^^^j^      defendant  had  done  was  an  injury  to  the  plaintiff  yet 
twrsM       they  thought  he  had  a  right  to  do  it  from  the  usage  and 
yossessioD. 

CocKELL,  Scrj.  for  lhe/?/a2w^»y,  obtained  a  rule  to 
shew  cause  why  there  should  not  be  a  new  trial,  and 
contended,  that  the  pfaintifs  right  was  not  barred  by 
the  defendant's  possession ;  because  until  the  year  1784| 
the  plaintiff  had  no  right  of  action  against  the  defni^ 
ifai}^i  the  fish  passing  up  the  river  during  the  contina* 
ance  of  tlie  wear,  consisting  partly  of  stone  and  partly 
of  brush-wood^with  as  much  facility  as  they  did  beforei 
through  the  ancient  wear  of  brushwood.  The  injury 
therefore  commenced  in  1784,  and  20  years  not  haviog 
elapsed  before  the  bringing  of  the  action,  he  was  not 
barred  by  the  length  of  the  defendant's  possession,  and 
the  period  of  his  submission  to  it,      * 

Topping,  was  heard  contrd,  and  the  whole  of  their 
controversy,  consisted  in  arguing  upon  the  evidence 
and  the  model  of  the  wear  and  the  trap,  whether  or 
notthej7/at/i^i^'s  fishery  was  injured  more  by  the  pre- 
sent wear  than  by  the  former  one  of  stone  and  brush- 
wood, ^nd  for  the  plaintiff',  the  stat.  t  H.  FI.  c.  17* 
was  cited,  which  enacts  that  no  person  may  fasten 
nets  across  rivers  to  disturb  fish,  and  disturb  the 
passage  of  vessels  oq  pain  of  forfeiting  dl. 

Lord  Ellen  borough,  C.  J.  *'  On  this  subject  the 
legislature  has  always  evinced  a  proper  jealousy  for  the 
rights  aqd  interests  of  the  subjects  in  general.  In  the 
stat.  1  Geo.  L  c.  18,*  all  persons  are  forbidden 
from  setting  any  thin^  across  the  river  whereby  the 
salmon  may  be  hindered  from  passing  up  to  spawn, 
and  by  Magna  Churta^-f  all  the  wears  form  the  time  to 

*  This  is  altered  as  to  the  river  ili^6/e  by  stat.  2^Geo»  IL  c.  1& 
t  8.  1*.  I  ^rtk.  39. 
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come  shall  be  destroyed  in  the  rivers' of  TAames  and        isois. 
Mcdwoy,' aod  throughout  aW  England,  excepf  upon      Wbld 
thesea^coast.    And  1  believe  there  does  not  exist  in       ve*''^ 
Great  Britain,  a  single  undisputed  wear,    in  any  river 
built  entirely  across  the  river.  In  a  cas<e  which  I  happen 
to  know,  and  which  occurred  with  respect  to, a- river 
between  England  and  Scotland,  it  was  not  permitted 
to  be  contended  for,  until  there  was  some  compromise  by 
vbich  the  parties  were  satisfied.  I  happen  also  to  know 
from  my  attendance  in  another  place,  that  the  laws  of 
Scotland  which  are  pretty  full  upon  this  subject,  corres- 
pond nearly  with  the  article  in  Magna  Charta.    At  the 
Eden  where  the  corporation  of  Carlisle  and  Lord  Lons-* 
ialc  have  stelh  for  the  catching  offish,  it  was  held  that 
the  keeping  df  them  close  day  and  night  was  a  public 
naisance  ;  and  Lord  Kenyon  said,   no    man  can  claim 
an  estate  in  a  public  nuisance.    When  Buller,  J.  came 
10  try  that  caUse,he  admitted  evidence  of  usage  how- 
ever, thinking,  that  under  certain  restrictions  these 
s/e//s  might  be  allowed  by  usage.   There  is  much  legal 
learning  upon  the  subject  of  fishery  in  Mr.  Hargrave't 
notes  to  Lord   Cokeys  First  Institute,  \2Q,  (a.  n.  ?)• 
And   Lord    Coke  himself  says,   these  grants  of  fish- 
ery must  be  taken  and   may   be  good  super  possessi-- 
oncmtt  usum  ;  and  that  is  the  true  way  of  taking  it,  for 
as  to  the  meaning  of  these  old  charters    and  deeds 
they  must  be  explained  by  the  usage  and  the  nature 
of  the  possession.     Here  it  was  clear,  that   within 
twenty  years  the  public  had  always  a  right  to  the  es- 
cape of  some  of  the  fish  ;  but  since  that  time,   the  de^ 
ftndant  pnts  up  a  stubborn  erection  of  stone  'which 
wholly  precludes  the  passage  of  all  fish.    The  brush- 
wood wear  necessarily  lets  a  part  of  *  the  fish  through, 
and  a  fish  is  an  animal  which  readily  insinuates  itself 
through  a  very  small  aperture,   but  this  wear  wholly 
slops  the  pifssage  of  all  the  fish." 
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liAWfifeNtB,  J.  "h  iVclipaf  lliat,  at  first  ibe  rfr/fii- 
dant  cUmefd  a  ri^t  to  pur t,  khA  dow  be  clarms  a  rigiit 
to  the  mboit  of  the  fMi,  and  the  jary  iiare  foatid  that 
the  ere^liM  of  tlie  stoiic  wear  tv«  an  injury  to  the  pirn- 
iif,\fhb  is  not  tKiTtcfd  by  the  length  of  possession. 

Rule  Absoictu. 

^^EAti against  G AMBLE— Mth  February 

1^  plairitiff^amg  dtckrtdin  irnpaatin  m  eertm  doteft^ 
puUitigpp  etnd  burning  40  perthts  «/*  ktdgt  there  iU^ 
and  beings  tie  ikfendatH  ph^ed  4k€  ^aural  iem,  ^^ 
aho  a  special  plea  that  the  hedge  km  trecUd  9a  a  tm- 
faon  where  he  had  right  of  comMon^  and jutti^ abating  ^^ 
tame  as  a  nuisance  thereto  ;  and  the  jury  foundfor  the  ^ 
fcndant  on  the  special  plea,  and  for  the  plaintiff,  damo^a 
SOs.  onthcgeneralissue ;  held^  that  the  pl^AnUS  caMfti^^ 
have  full  costs ;  the  action  being  trespass^  qoarc  claiuQi^ 
fregit,  in,  which  the  title  to  the  land  might  have  come  inqvts* 
tton,  and  the  judge  not  having  certified^  the  court  could  not 
took  to  the  special  plea^  tthich  was  found  for  the  defendant,  <d 
see  thdVthe  tiile  could  not  come  in  rjuestibn. 

venus       rnmS  was  ,a  rule  calliog  on  tlie  deftndtmt  to  ^ 
•    cause  why  the  master  should  not  .tax  |thcpfa«*<itf^ 
his  full  costs.    The  plaintiff  bad  declared  in  trespass 
that  the  defendant  on  the   13th   Jpril,  1802»  at  ^ 
parish  of  Leo/sin  the  county  of  rorA^^with  force  and 
arms  threw  down^  pulled^  down^  burntj  and  coosamed 
by  fire^and  totally  destroyed  a  large  quantity,,  lo  «Kf 
40 perches  of  acertain  bedg^orfenceof  the:/i&iM/^9of 
great  value,  to  wit  of  lOOU  there  then  erected^  standing, 
and  being,  whereby  a  oertain  oloae  4>r  piece  of  laod 
of  the  plaintij'$3  Q^ ^  to  the  said  hedge  or  fenoe,  in  the 
parish  aforesaid,  called  Long  Close^   otherwise  the 
Great  Close,  was  exposed  to  damage  1^  catde;  and 
divers  large  quantities  of  oorn,  to  vit^  wheat»  rye,  oaU* 
.and  barley  of  the  plaintiff  then  growing  and  being 
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hi  tbe  said  cldsecfr  parcel  bf  land^  of great*yaIae^to  wit,       iaD6» 
of  lOi.  were  then  and  there  damaged  eaten,  consomed,       sr^ 
aad  destroyed  by  cattle ;  and  other  wrongs  to  the  platn"       ^^*^ 
t^  Iben  and'there  did  to  bis  dami^e  of  lOOL    The  &-  ' 

/rniani  pleaded,  first  the  general  imic,  not  guilty,  and 
teamdly,  that  tbe  hedge  was  wrongfoUy  erected  in 
a  waste  or  common  wbereon  the  defendant  bad  a  right 
of  common,  and  that  the  plaintiff  having  by  means 
of  the  said  hedge  inclosed  a  part  of  tbe  common^ 
tbe  defendant  palled  down  and  destroyed  the  said 
hedge,  ftc. ;  and  jasttfied  for  abaffing  tbe  nnisance.  Tbe 
fiamlf^  replied,  taking  issneon  the  right  of  common. 
The  jury  {band  a  yerdict  for  the  defendant  on  the  spe- 
cial plea,  and  for  the  phinttf  oh  tl^e  general  issnct 
damages  l20s.  cost»  40s. 

The  judge  did  not  certify  that  the  freebolc^pame  ia 
qaestioDj  &c. 

Lam  BE.  '^  By  stat.  43  Eliz.  c.  6,  s,  eo,  in  actions 
personal  not  bein^  for  the  title  to  any  lands,  &c,  nor 
for  any  battery «  in  whieh  tbe  judge  shall  certify  the 
amount  of  the  damages  to' be  only  40s.  the  plaintiff 
can  only  have  the  same  costs  as  damages.  And  by 
Mand  £3  Car.  11.  c.  9^s.  196,  ^  in  ail  actions  of  tres« 
passy  aasaoU,  and  battery,  wherein  the  judge  shall  not 
certify  that  the  battery  was  committed,  nor  the  free- 
hold or  title  of  the  land  did  come  chiefly  in  question, 
the pl0»iil|^ shall  have  no  more  cost^  than  damages.' ' 
Bat  tbese  stiatntes  bavealways  been  construed  with  an 
exception  of  those  cases  in  which  no  certificate  could 
have  been  granted,  or  wherein  froih  the  nature  of  the 
pleacKiigs  that  is  admitted  which  alone  the  judge 
eonld  have  certified;  Here,  however,  the  special  plea  ' 
is  foond  for  the  defendant,  and,  at  the  most,  it  did  not 
go  to  the  whole  trespass.  The  cafte  therefore,  is  left  as 
if  tbe  special  plea  were  not  pleaded,  and  it  stood  ouly^ 
upon  the  general  issue;     And  Where  t  here  was  an 
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1806.  actio.)  of  trespass  ^uarc  cfausamf regit,  and  for  other 
in.xD  trespasses,  and  there  was  a  plea  not  guilty  as  to  the 
clausiunf regit,  and  a  justification  as  to  the  oiber  tres- 
passes, and  the  justification  was  found  for  the  deftndunty 
and  the  trespass  quare  clausumf regit  for  the  plaMf, 
the  court  held  it  within  the  statute,  and  that  there 
sijould  be  no  more  costs  than  damages.*  In  assaultand 
butter}'  there  have  been  cases  in  which  it  is  held  that 
cither  the  baitcrj  nui^t  be  udmitted  by  the  pleadings, 
or  cl>c  must  be  certified ;  t;ce  Page  \.Creed,f  and  Smith 
V.  Eilgc'l  In  the  latter  case  there  was  a  justificatioo 
which  went  toihc  battery,  and  .that  being  found  against 
the  dcjhidavt,  the  battery  stood  admitted.  And  ia 
^Idlin  V.  Gicaiaicnj/f^  which  wa$.an  action  of  trespass, 
fi>r  breaking  certain  panes  of  glass  in  the  windows  ofa 
house,  it  WMJj  held  that,  as  the  defendant  might  have 
^ivcn  liff^nn  tenamentum  in  evidence,  and  the  title 
niiglul)ave  come  in  question,  it  was  within  the  sta- 
tute." 

U iJLLocK«  contra.  '^  If  it  can  be  shewn  that  it 
was  impossible  for  tlie  judge  to  certify  whether  the  title 
fo  the  soil  was  in  question,  or  if  it  appear  by  the 
pleading  that  the  title  could  not  come  iu  question,  thea 
the  p/a//////^' is  entitled  to  full  costs;  unless  it  falls 
within  the  43  FJiz.  c.  6,  s.  <!,  and  there  might  have 
been  a  certificate  under  that  act  of  parliament.  The 
i2Cand  QS  C.IL  c.  9,  s.  IsC,  has  always  been  con- 
b* trued  to  apply  only  to  two  cases,  namely,  to  actions  of 
t!'espass  </uarc  clausumf  regit,  and  actions  of  assault 
and  buttery.  Here  the  trespass  was  not  qnarc  clausum 
fri\ait,  nor  for  an  assault  and  battery,  and  the  special 
plea  went  to  deny  the  claim  of  the  defendant  to  the 
soiU  by  merely  shewing  a  right  of  common  id  the 
dtlendantJ* 

*  2  JW.  180.  Anoti,     t  3  T.  Hep.  301.  J  6  T.  Rep.  562. 
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Lord  Ellenbojiouch,  C.  J.  •  f' Can   we  look  to  180<5. 

the  special   pleads  which  are    found   for  the   dcfen-  'sTsTd 

dant^i  Does  it  not  nowstand  as  if  the  general  issue  had  tersHs. . 
be^n  pleaded  and  nothing  else  ?" 

Lawrence,  J.      *'  The  special   plendings  do   not 
apply  to  the  thing  for  which  the  p!ai»liff   has  aver-, 
diet.    The  defendant  has:  pleaded  as  to  all  except  the 
bupiiog^  a  special  plea  which  is  fo.und  for  him;  then* 
is  it  not  an  action  for  burning  a  ll^dge  i 

In  Mifbourne  v.    Reade,*  which  was  trespass  for 
assault  and  battery  of  the  plaintiff',  at  the  parish  of  A. 
and  also  for  obstructing  him  in  getting  cjals,  and  for 
spoiling  his  cloalhs,  and  breaking  nod  pulling  down  a 
standard' and  roller  of  the  plaintijff'^s,  and   taking  and 
carrying  away  other  goods,  and   a  plea  of  not  guilty, 
and  the  defendant  was  found  guilty  of  all  except  taking 
and  carrying  away  the  goods,  there  it  was  held  that  the 
plaintiff  was  entitled  tp   full   costs,  because   the   title 
could  not  come  in   question,  and  the  judge  could  not 
h^ve  certified.      And  he  cited  Mason  v.  Ca^ar/]-  and 
Cooper  \,  Ma rshal/X'in  order  to  shew  that  a-comraouer 
juight  abate  ahedge  as  a  nuisance  to  his  common^  and 
ihatitdid  not  bring  ihe  title  in  question,  for  according 
to  the  former  case,  he  did  hot  thereby  meildle  with  the 
soil,  but  only  pulled  down  the  erection.     So  here  it  is 
confessed  that  it  stands  on  a  common,    which   is  not 
the  soil  of  the  defndant,  he  can  only  justify  pulliniz;  it 
down  but  not  the  burning   it,  which  stands  as   btfoic 
on  the  general  issue." 

Lord  ELLE>fBOROUGH,  C.  J.     "  It  is  stated  in  the 
declaration,  there  standing   and   being,  and  the   n-ame 
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^*o^  of  tbe  close  19  inserted  with  a  tidcUcei,  and  it  is  as 
Stbaa  a  trespass  to  that  part  of  his  soil  which  the  hedge  standa 
g][2^^     upon.    We  cannot  look  to  the  special  plea." 

Cur,  ado.  wk» 

And  now  the  judgment  of  the  court  was  deliveied 
to  the  foUowing  effect^  by 

I  Lord  Ellen  BOROUGH^  C.  J.  After  stating  the  case. 

^  By  the  stat.  £2  and  2S  Car.  11.  c.  9,  s.  13,  in  all 
actions  of  trespass^  assault,  and  battery^  and  other  per- 
sonal actions,  unless  the  jddge  certifies  that  the  as- 
sault  and  battery  was  sufficiently  proved,  or  that  the 
freehold  or  title  of  the  land  came  chiefly  in  question^ 
the  plaintiff  is  entitled  to  no  more  costs  than  damages. 
In  this  case  tbe  declaration  states  a  trespass  in  a  certain, 
close  '  for  destroying  and  burning  40  perches  of  the 
hedge  therein  standing  and  being.'  Now  the  con- 
struction of  this  statute  has  always  been,  that  it  relates 
only  to  trespass,  and  assault  and  battery  therein 
named  9  and  that  the  action  of  trespass  mentioned, 
relates  only  to  trespasses  where  the  freehold  comes 
in  question,  and  wherein  the  judge  can  certify* 
that  the  freehold  came  in  question.  And  that  spe- 
cies of  action  is  tiiespass  quare  clausum  fregii,  and 
'  the  question  ^  ill  be  whether  this  is  that  species  of  ac 
tion  i^  ivhicli  the  freehold  could  come  in  question 
and  the  judge  could  certify.  Here  is  besides^  a  special 
plea  that  Uie  defendant  had  a  right  of  common,  and 
a  great  deal  of  argument  was  used  on  that,  to  qualify 
the  language  of  tbe  count,  and  to  shew  that  the  free- 
hold could  not  have  been  principally  in  question ; 
but  as  that  plea  is  found  against  the  plaintiff,  we  can- 
not take  that  into  our  consideration.  And  upon  coo- 
idering  the  authorities,  we  are  of  opinion  that  this 
is  a  species  of  action  in  which  a  certificate  of  tlie 
iudge  is  necessary  to  entitle  tbe  parties  to  costs ;  in  as 
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much  as  it  appears  to  be  a  case  in  wbicb  tbe  free*  ^^^^ 
bold  conid  come  in  question.  Id  Butler  v.  Coum/^  Stj^ad 
it  was  moved  to  hare  fall  costs  in  trespass  inter  atim  n^^^ 
for  breaking  his  lock  upon  his  gate;  but  Powell,  J. 
said  tins  seems  to  be  laid  as  a  trespass  to  try  the  titles 
and  where  the  freehold  comes  in  qxiestioDj  there  it  is 
held  full  costs  shall  be ;  but  where  it  does  not,  there 
no  more  costs  than  damages,  and  it  was  adjourned 
to  see  if  the  judge  would  certify;  and  in  the  note 
in  the  margin  of  Viner^s  Jbridgmtni,  it  is  said  that  it 
was  held  within  the  statute,  for  the  locks  were  fixe^ 
to  the  posts  "hnd  the  posts  to  the  freehold.  And  in 
Barnes's  Notes,  1£1,  Tomlinsonv.  Whkc  and  Pomeroy, 
which  was  an  action  for  breaking  and  entering  the 
plaintiff^s  house  and  breaking  the  cellar-door,  the 
jury,  upon  the  trial,  found  for  the  plaintiff'  as  to  the 
breaking  of  the  cellar-door,  damages  6d«  and  the  resi<* 
due  for  the  defendants.  It  was  held  that  unless  it 
could  be  contended  that  the  cellar-door  was  not  affix- 
ed to  the  freehold,  the  plaintij^ ovghi  not  to  have  costs 
without  a  certificate.  In  Comberbach,  420,t  it  is  report- 
ed that  in  trespass  for  pulling  up  and  throwing  down  a 
hedge,  whereby  cattle  of  strangers  unknown  entered  and 
ale  the  grass,  the  court  would  grant  no  more,  costs 
than  damages,  there  being  no  asportation  ;  though  it 
was  objected,  that  he  could  not  pull  it  up  and  throw 
it  down,  without  removing  it.  The  only  trespass  there 
stated  is  pulling  down  the  hedge,  here  it  is  destroying 
the  hedges  tliere  erected,  standing,  and  being.  So  in 
Comberbach,  3Q4,  Haius  v.  Hughes,  which  was  tres^ 

♦  II  Mod.  198,  case   ^34,  Bud  aUo  in  6  yiner^s  Abridge 
men  f,  351.  f 

-  +  N.  B.  This  IS  inserted  under  the  case  of  The  King  v. 
Slai/ord^  but  evidently  4I0CS  not  belong  t^>  thai  case.  'J'hc 
notes  of  Comberbach  ure  very  ill  arranged.  They  were  a 
posthumduii  publicauon. 
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1806.  pas^  for  entering  his  close  and  suiting  lis  cable, 
Stbao  ^^  appears  from  the  language  of  Holt,  C.  J.  tbal  il 
versus  was  not  within  the  statute  2C  and  2S  C.  //.  c.  9,  *biit 
it  were  otherwise/  he  adds,  '  if  the  action  were  for 
breaking  his  close  and  cutting  his  rails,  for  they  are 
affixed  to  the  freehold.  Here  the  hedge  '  there  stand- 
ing and  being'  is  a  hedge  affixed  to  the  freehold, and 
therefore,  inasmuch  as  the  freehold  might  have  come 
in  question,  and  there  is  no  certificate,  nor  no  cer- 
tain proof  from  the  pleadings  to  vhich  we  can  refer 
that  it  could  not  come  chiefly  in  question,  aad  there 
are  less  than  40s.   damages,  there  must  be  no  more 


costs  than  damages." 


Rule  discuargeo. 


Roe  on  the  Demist*  of  Charles  Prideaux  Bucke, 
Clerk  against  Kawlings. —  Icb,  II. 

EvjfVuce   Kii-  '^^"^^^  f^^    ^if^  ^^'^^    leasing  poKer,  rc^cning   the  aticio'i 
fries  in  I>ook§  rent,  recehes  a  lettir  from  his  .stnvard  i:;ifh  an  accotml  of 

by  persons  dc      ^/^^  ,.^^^     ^^.;^;^.^  ;^^  indorses  thiu  ;  '*  From  IL  account  ofmj 
erased*  '  "    , 

estate  at  C."  and  prt scries  ainongit  hi.i  fnuniincnts^and  Oii) 

•    wakes  entries  of  the  receipt  of  rent  f rum  the  same  csfate  vi 

his  boohs ;  a  sntiscquent  tenant  tor  life  grcmfs  a  lease  umcr 

the  power  :  the  remainder- man  l/ri.i^^  ejcctvnnt  n  gat  fist  ('i 

lessee;  held   that  the  letter   to,  and  account  of  reccfpts  f'J 

the  first  tenant  for  life  found  amongst  his  muniments  ki'-^ 

an  authentic  recognition  of  the  amount  oj  tkt  rent  in  In^ 

^  time,  u  good  evident  e  of  the  ancient  rent  as  against  the  tcnufti 

Vfider   the  leasing  power y  tccause   that  tenant  foe  lift  M 

erjcct  knoiilidgc  of  the  fact  :  and  had  an  interest  to  ifui^: 

i' Javonrabffj  for  the  tenant ^  li/    heeping  Joun  the  ainitht 

rent   to   enhance  the  fiats  or   rcncxvil  under  his  o'J.n  po,ifi\ 

aj.d  it  could  not  i>e  atcdjor  him, 

F»»F  dem.     T^HIS   Was  an  rjccUiiciit  for  lands   \\\   tlio  parish  o- 

h..i>E  Ptuhtmc,  in  i\.ccm\u\y  cX  CernualL     Tht  plain- 

lersus  . 

Kamli»c5.    f/y  c-'aimcil  as  Icnniit  in  tail'uiidcr  a  scUlcmcnt  op  ono 
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Edmmd  Pridcaux,  the.elder,  for  life^remaindcr  to  Ed-  ,  1W6. 
vmndPrideaux,  the  younger,  for  life,  remainder  to  Hum-  B^Tdem. . 
jihrey  Pridc(jiux ,e\dt9l  son  of  jG.  Prideaux,  the  younger, '  ^«^''** 
for  life,  remainder  to  his  first  and  other  sons  in  tail  Baitlincs. 
male,  with  a  power  to  each  tenant  for  life  of  granting 
leases  when  in  possession  for  certain  terms,  and  so  as 
the  ancient  yearl J'  rent,  or  a  proportionable  part  there- 
of should  be  reserved.  All  the  tenants  for  life  were  suc- 
cessively in  possession,  and  the  lessor  of  the  plain  tiff- 
ins the  eldest  son  of  Ilumphrei/  Prideaux ,  which 
fimtpbrcy  PrrJeaux  being  the  last  tenant  for  life, 
granted  a  lease  (for  a  term  not  yet  expired,  determina- 
ble on  three  lives  still  in  being)  to  the  %tftndant,  at  a 
vearly  rent  of  14s.  and  aheriot,  or  a  fine  of  Si.  on  each 
Kfe.  The  question  was,  whether  the  ancient  rent  was 
reserved  according  to  the  limitation  ;  and  the  attorney 
for  the  lessor  of  the  phmitiif  being  called  as  a  wlinejJ?, 
produced  a  letter,  containing  an  account  of  what  were 
called  conventiortarf/  rrrtts  of  the  manor  of  Padstozi\ 
dup  yearly  to  Edmund  Prideaux,  Esq.  The  letter  wa5 
addressed  to  the  Hon.  Edmund  Prideaur,  Esq.  withio  ' 

the  close  at  Sorztich  ': 

"Hon.  Sir, 

"  You  have  here  an  account  of  all. the  yearly  rents  which 
are  payable  quarterly,  and  the  whole  cl  ihc  woods  and  ca- 
'ualiifs,  with  the  rents,  according  as  my  deceased  it^asicr  and 
"O^elf  comjjuied  them  commumbus  annis^  And  you  hav« 
''^e-visc  au  account  of  all  the  cou^^^ntiunary  rents  set  at  lease 
f Jf  thrcr  lives,  both  of  the  manor  of  radstorc  and  Hnrtan^ 
*»'luhetwo  out  leases  in  Launcesfon  and  St.  Step/ten,  which 
I  hope  will  be  satislactory." 

Then  followed  some  olhcr  slatements  of  household 

•^nrerns,  and  It  was  signed  Sieplnn  Ilohart,  and  dated 

^^nihiojv,t:>i\\  Jan.  17'^^'^)-     It  wns   also  indorsed   in 

•  phand-writing  of  £.  PriJt'aui,  tae  younger — ''  Jan. 

'-\  17'2S,9.     From  llubart,  aparLicuIarofmy  estate  io 
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IBM.       CornxtalV*    Oo  the  other  side  of  the  letter  was  *'  An 

Bos  dem.     *^ccoiiDt  of  the  estates  set  ^  a  yearly  rent  within  ftc 

Bbunb       parish  of  Padttow, belonging  to  Edmund  Prideaux,  Esq. 

Aawl'xsos.    ^Q<I  <a^^^  ^li^  pvt  of  Irtvethan — John  Heifyar.— 

CoBventionary  rent  for  years,  21.    Years  to  come, 

CO.     Rent,  14l. 

Books  were  also  produced  by  the  same  witness,  of 
Edmund  PrideauXf  the  younger,  containing  receipts  of 
rent ;  in  which  was  an  entry,  *^  John  Heltyir,  for  rent 
of  Trevethan,  from  MickatlmoM,  1727>  per  annam, 
141/  collected  all  to  Michaelmas,  17M/'  There  wete 
other  entries  of  receipts  of  this  rent  of  14t.  and  at  lait. 
Total  to  Michaelmas,  1738,  14K  There  were  also 
entries  of  rent  received,  iir.d  a  lease  granted  of  anotber 
part  of  Trevethan  for  121.  5s.  It  was  contended  for 
the  plaintiff,  that  these  letters,  indorsed  by  Edmmi 
Prideauxr  the  yonnger,  and  the  accounts,  were  a  re- 
cognition by  him  that  die  ancient  rent  was  )4l|  this 
being  the  same  estate,  which  bound  both  Ummphrcif 
Prideaus  the  tenant  for  life  and  his  lessee.  By  the 
counsel  for  the  defendant,  it  was  urged  that  this  was 
not  evidence  between  the  present  parties,  it  beiiig  res 
inter  alios  acta.  The  evidence  being  rejected,  the 
plaintiff  was  nonsuited  ;  and  a  rule  having  been  ob- 
tained to  shew  cause  why  the  nonsuit  should  not  b6 
set  aside  and  a  new  trial  granted,  on  the  ground  that 
this  evidence  was  improperly  rejected, 

fiuRROVGtt  and  East  shewed  cause.  '^  This  is  m 
inter  alios  acta,  and  the  only  cases  i  n  w  hich  such  evidence 
of  the  declarations  of  third  persons  has  been  let  in,  are 
where  the  persons  writing  theaceounts  have  charged 
themselves  with  the  amount  or  with  part  of  it.  Here 
JJobart  charges  himself  with  the  receipt  of  none  of  the 
rents.  There  several  documents  state  the  number  of 
years  of  the  lease,  and  this  lease  for  such  a  number  of 
years  of  Trtvcthan  to   Ilelljfar  must  have  been  by 
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deed,  and  the  coanCerpart  ough  t  to  hare  been  produced.       18O6. 
In  On/ram  v.  Morewood,*  in  ordif  to  sheir  that  the    ^^  ^^^ 
iocminquo  was  part  of  tlie  lands  formerly  in  the  fa-      Bkuns* 
m\iy(^Zauch,  an  entry  was  prodnced^  in  the  hand-writ-   RawTuioi. 
iDg  of  Rawlafid  Morewood,  of.  the  receipt  of  certain 
rents  for  the  clo8e>  the  identity  to  which  it  was  neces- 
sary thereby  to  estoblisb.    The  defendant  claimed  un- 
der Rowland Morewoods  as  to  the  renu,  bat  the  quesr 
tioD  was  as  to  the  right  to  dig  ooal  under  the  land  iqi 
which  Sawland  Morewood  had  no  interest.    There 
was  a  verdict  for  the  defendant,  and  upon  motion  for 
anew  triali  it  was  held  that  the  evidence  ought  not  to  ' 

be  received,  because  it  was  an  entry  by  a  third  per- 
son which  could  .not  bind  the  opposite  party*  In 
some  other  cases,  where  an  entry  by  pai-ish  officers 
of  the  receipt  of  money  by  officers  of  a  township,  from 
the  officers  of  another  township,  of  a  proportioa  of 
chorch  rates,  made  in  a  parish  book,  has  been  admit* 
ted^  to  charge  the  latter  officers  with  the  same  propor- 
tion in  iiitore;  that  has  been  admitted  because  they  are 
made  by  persons  who  charge  themselves  with  ithe  re- 
ceipt of  moneyj  and  put  the  book  into  the  hands  of 
tho0e  who  may  enforce  the  charge/' 

Lawrence,  J.  ''Upon  what  principle  is  that  bat 
because  ii  is  improbable  that  any  person  should 
charge  himself  with  any  thing  that  is  against  himsell^ 
without  foundation." 

Lord  Ellbnbokovoh>  C.  J.  "You  havenpcir- 
comstance  to  shew  that  there  is  any  motive  to  misre- 
pjpeaeot.  Tbe  charge  against  himself  is  only  a  circum* 
atance  tosh^w  bis  indiQFerence  :  and  here  he  can  have 
no  interest,  fur  he  cannot  use  it  for  himself." 

East.  "  Rowland  Morewood  was  [lerfectly  indifferent 


t  ^TermRep.  121. 
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iso6.       in  point  of  interest^  yet  notwitlistandiog  tbat^  and  metdy 

J — 7"      because  the  entries  were  by  a  third  partj^  and  he  ^^ 
'  not  ccra.  ^*  ,      ■-•  . 

Brvvk     not  charging  himself  with  any  thing,  tiie  eiitncs  wcit 

SLa^^ob.  J»eW  to  be  inadmissible}  the  other  cases  q£  Barry ^. 

Btbbington,^  Siead  v.  Eaipn^f    Warren  ▼-   WMX 

which  proceed  npon  the  ground  that  the  party  ii 

charging  himftelf^  are  the  oi>ly  exceptions  to  the  nde, 

res  inter  alioi  acta  ^\i9L\\  never  be  made  use  c^sssYi- 

(lence  against  third  parties/' 

The  Solicitor  Obmbbal^  LBVS^Serj.  aad  Daji- 
viEK>  tontri .     '«  The  question  ^  to  what  was  theiest  * 
I  previous  to  the  year  177^,  is  material  io  the  caoie. 
Then  thi^  receipt  is  of  rent  io  17iO;  bat  ii  19  saad  thai 
this  is  not  evidence  of  the  rent  in  ]  776 :  But  when  it 
is  shewn  that  Ul.  was  received   for   lent  that  year, 
^  19  evidence  that  more  than  14s.  was  the  value  pre- 
viously to  1778.    Indeed  the  settlement  is  with  a  power 
4o  lease  reserving  the  ancient  xeut^  a|id  the  present  value 
is  the  ancient  rent  until  the  eontrary  is  pipved,  sod 
that  alone  would  have  been  sufficient  to  shew  the  lease 
to  he  void   until  the  defendant  shews  that  it  w|u  less; 
but  as  that  was  not  urged  at  the  trial>  it  will  not  be 
insisted  now»   that  there  ought  to    be    a  new  trial 
pn  Ihat  ground.    As  to  these  accounts,  it  was  the  in** 
terest  of  each  person  having  the  leasing  povrer  to  keep 
down  the  rent  as  low   as  possible,  in  order  to  enhance 
the  value  of  his  leasing  power.     It    was  their  interest 
also  to  shew  what  was  the  rent,  because  that  was  a 
part  oftheir  title  ;  and,  therefore,  we  should  expect  to 
find  amongst  their  papers  an  account  pf  what  each  of 
the  estates  let  for.     This  is  a  letter  of  the  person  who 
was  steward  of  the  estate,  and  it    is  not  pecessary  to 
give  extrinsic  evidence  in  support  of  it,  • 
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Eist  cited  alto  Cahkrt  y.  the  JrchbUhop  of  Canier^       id06. 

C//r.  aav.  mtt.         Bbunb 

And  now  the  jud^^nt  of  the  coi^tt  was  delivered  to    BiAw&xMof.- 
the followthg effect,  by    Lord  EttiSHdomouoiH,  C.  J, 
after  stating  the  case.  •*  The  paper  produced  appeared 
tobe  written  by  a  person  in  the  coafidential  ettpby. 
afthepersoki  to  wb6nQi  il  was  addi^siied,  and  il  con-^ 
tained  memorandums  of  payments  and  doe's;  urdne  ow-* 
ner  of  the  estate,  and  aciconnts  of  the  terms  ouMabd** 
ing.    The  person  td  whom  it  was  addressed^  a^  in 
whose  possession  it  Was  foond,  and  by  hiitai  failiided 
down  as  a  family  muniment,  was  a  persois  bavfi^  afcl 
estate  for  life  with  a  limited  leasing  power  leserting 
the  ancient  rent ;  and  this  paper  recites  that  •  the  ami 
of  Ul.  was  payable  on  the  rent  or  lease  ftbM    HiV 
thnelmas,  1727.     And  the  qoeslion  is^whdh^c^lilits'ifr 
admissible  evidence^  as  against  the  person  wbar.ixoi^ 
enjoys  the  estate  by  the  virtue  of  the  leasing  power,  to^ 
shew  the  value  of  the  then  leltidg  rent  i  Ois  this  it 
man  be  observed/ that  tbe  person  who  held  the  estate 
bad  a  power  of  letting  on  lease,  reserving  the  atncient 
rent;  and  this  paper  was  adverse  to  tbe  interest  of  the 
person  in  whose  poiissession  it  was  found  |  for  every 
thing  which  raises  the  rent  diminishes  the  value  of  tbe 
leasing  power,  and    affords  the     heir  or  reversioner 
an  opportunity  of  ascertaining  thcTeal  value.  Theinier- 
est  of  the  party  therefore  obviates  all  suspicion  of  il^ 
being  a  misrepresentation  on   his  own  side.    1* he  pa- 
per is  also  written  by  a  confidential  agent^  at  least,  of 
tbe  then   owner  of   the   estate.     For  it  is  indorsecT 
*  January  Sothy  \1^^\  from  /ipfr^r(,  a  particular  of  my 
estate  in    Corutcally*  and  is  addressed  to  the  Hoa.     * 
ZdzsardPridtauXy  Esq.,  which  is  a  recognition  by  the' 

^* in  "  '  *  -       ' IT-' ^— " 
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iao6.       person  to  whom  it  was  addressed,  that  the  wrifer  bore 
jioedeni.     ^^^  character  which  herepreseots^and  has  that  coofi- 
Brvnb       dential  situation   which  he  statesin  the  letter;  though 
Rawiim^s.    perhaps  it  does  not  import  that  he  was  steward;  aad  the 
question  is,  whether  this  declaratioii  by  the  then  occu- 
pier of  the  estate  recognising  the  Qontentrof  the  letter, 
is  good  evidence  of  the  value  in  this  .case  i  The  party 
against  wlioip  it  was  produced,  did  not  derive  title 
from  him.  If  be  had,  there  would  have  been  no  queslioo. 
«    But  still  it  appears  that  this  is  not  onljrfree  fron^  the 
objection  of  interest,  but  that  the  person  was  not  only 
didnlteresled  in  respect  of  this  fact,  but  bad  an  interest 
the  other  way ;  and  therefpre  we  think  it  is  evidence  to 
go  to  a  jury*    In  many  cases  of  facts  difficult  to  be 
proved  from  length  of  Lime,  the  entire  absence  of  any 
interest  to  induce  amisrepfesentation,  has  rendered  the 
declaration  of  persons  evidence  after  their  death.    As 
for  instance,  in  a  question  of  the  age  of  a  sou  who 
had  made  a  will,  which  is  evidence  of  a  particular 
faotj  and   not     of  pedigree,    the    fact  af  the  time 
when  the  son  was  born  has  been  proved  by  the  decla- 
rations of  the  deceased  father.    Thus,  giving  effect  to 
the    uninterested  ^declarations  of   the  father,  under 
snch  circumstances,  it  has  been  held  evidence  of  the 
son's  being  born  at  a  certain  time  and  being  under  age 
when  the  will  was  made.    In  that  case  the  most  that  can 
be  made  of  it  is  the  knowledge  of  the  father  of  thepar* 
ticular  fact,  and  the  total  absence  of  interest  to  pervert 
the  fa2^t.     So  also  in  the  case  of  a  deceased  rector,  who 
states    the  value  of  ti/ffic  in  a  book;  this  has  been  heki 
evidence  against  the  successor.  Now  that  dependson  the 
absence  of  any  interest  to  mistate  il;  for  the  books  would 
be  no  evidence  in  ordinary  cases  for  the  rector  making 
the  entry  .And  as  these  books  Juid  papers  i  ftlicy  could  evt- r 
meet  the  eye  might  havt*  been  used  adversely  to  Edmund 
PrideoHX,  and  uol  in  hia  favour,  he  could  have  no  inti- 
rest  iu4)erverting  them   or  misrepresenting  any  thing. 
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This  therefore* on  nil  the  principles  on  which  such  evi-       1806. 
deDce  is  admilted^  conies  in  a  shape  to  be  received.   In     ]Qtoedeoi. 
inanj  cases^  ex  nece$sitate,  the  evidence  of  old  deeds  and     Buunb 
papers  is  received  without  proof  in  support  of  theiDi  as  Rawmn«s. 
deecb  of  SOyearsold.    In  those  cases  it  depends  on  the 
regularity  of  the  custody  in  which  they  are  kept  and  the 
circumstances  under  which  they  are  preserved^whether 
they  are  evidence  or  not,  and  the  finding  them  in  the 
hands  of  the  parties  with  whom,   according  to  their 
tenor^they  ought  to  be  placed^is'  in  such  cases  prOof  that 
they  were  fairly  preserved.  So  here  the  then  situation  of 
the  party  out  of  whose  hands  this  paper  came,  removed 
all  objections  to  its  competence;  and,  without  recurring 
to  otiier  instances,  the  entry  in  the  books  stands  on  the 
same  foundation  as  the  letter,  because  the  entries  in  the 
books  equally  fixed  the  rent  adversely  to  th^  parties 
themselves.  This  evidence  therefore  was  clearly  admia* 
siblc." 

Rule  Absolute. 


Stammers  against  Dixon. — "February  6. 

4>neelMimedtkeJlr$tgrMtsor  prima  tonfu.ra  ky  copy  of  court-roll  ^^J^^  ^^^*'^^'' 

UKier  t, grttnt  rfire»  acrai  prati ;  but  another  had  Hit  tfter-  Copyhold. 

gran^  and  loppod  the  trees^  and  cleansed  the  ditches^  and  re-  Comtniction 

.  ofcourt-rellH 
paired  thefenceff  and  exercised  all  other  acts  tf  ownership.    And 

upon  trespass  quare  clauMim  fregit,  and  an  issue  whether  it  was 
/Ac  plaiatiff^t  c/0se,  soif,  andfreekold^  or  copyhold  of  a  certain 
otanor,  held  that  the  plaintifT,  as  owner  of  the  aper-grass  and 
pasture f  mif^ht  establish  his  claim  to  the  freehold,  by  evidence  of 
acts  of  ownership,  notwithstanding  the  grant  of  trcs  acras  prati 
by  copy.  For  there  may  be  a  freehold  right  in  the  one  thing  (the 
toil)  and  a  copyhold  in  the  other  (prima  totnura.)  And  pratum 
may  mean  only  the  first  grass  therein^  if  warranted  by  the  pos" 
sestion^which  guides  the  construction  of  old  grants.  And  prima  ton- 
tar4  is  not  conchuioe  but  merely  prima  facie  evidence  of  the  free- 
hold; but  the  word  dote  must  mean,  in  pleadings  the  freehold.  And 
this  was  so  held  t  though  fte  wko  has  prima  tonsura  paid  all  the 
tareSf  for  that  was  merely  by  his  negligence. 


fiM'  \Cate$  m  B.  A.  in  Wary  TtriH, 

'T^HB  was  ah  action  of  Iresp^a  for  bfe^iag  ani^ 
.    edterisg  the  phiuHff^  doae  called  fii>if s  Meo^y  «t 
Lamgfcrd,  in  the  county  of  JEsMar,  and  ikere  taking  the 
tfoil  and  fhrowing  it  into  aditch^wberebj  the^iai^^ 
lands  were  overflowed^  and  for  x^moviog  a  tnnoe], 
tee.  There  were  several  connts.  The  defcndami  fkai* 
ed  the  generai  imue,  and  also  tbat  the  loem  m  fMO^twas 
a  copyhold  tenement,  and  part  of  the  Hwinor  of  Jcton 
Ptv^reli,  to  which  oneS.  S«  was  adattled^atod  jostified 
trader  thai  admtastou.  And  issue  was  joined  or  the  aot 
gnilty,  and  also  on  the  issite,  whether  the  close  was  a 
copyhold  tenement,  &c*     Ai  the  trial  before  HeatHi 
J.  BtEsKXf  it  appeared  that  it  was  low  meadow  laod^ 
containing  3  acres,  bounded  on  one  m<le  by  a  hmok, 
where  tbe  tunnel  was  phiced.  The  pkimtif  had  oksa* 
sed  the  river,  and  laid  part  of  tbe  mud  on  tbe  laod  t# 
Taisethe  banks  and  the  defendant  threw  back  the  mud 
into  the  river.   This  was  one  of  the  trespasses,  and  tbe 
other  wan  removing  the  tunnel  out  of  the  brook.  Exclu- 
sive acts  of  Qwnership  by  cutting  and  repairing  hedges, 
and   cutting    down   two   trees,   were  proved  for  60 
years  back,  on  the  part  of  the  plaintiff\     It  was  ad- 
mitted that  tbe  p/tftnft^  also   had  the  pastntag^  from 
6id  Lammas  to  old  Majf^  dat/,  but  the  defendant  bad  the 
first  crop.   The  plaintiff's  predecessor  had  repaired  the 
gripi  or  ditch  bounding  tbe  close,  and  the  fbriner  te- 
nants had  scoured  the   river.     For  the  defendant,  the 
old  copies  of  court-roll  of  the  manor  of -rfc/o/i  PewreW 
were  produced, gran  ting  "  tres  acras  prati  vocat  Muuks 
ffope,  tand  the  several  admissions  thereto  up  to  the  pre- 
sent tiiiie  by  the  same  title  of  iliree  acres  of  meadow 
called  Monks^  Hope,  &c.  down  from  the  reign  of  Eliza- 
ketk;  and  it  was  proved  that  one  of  the  tenants  so  adinit- 
.  ted  bad  cleansed  the  grip  or  ditch  twice.  And  that  they 
had  paid  all  the  taxes,  parish-rates,  and  high-way  itiUs, 
lor  the  three  acres.    The  learned  judge  reported  tlnit 
ke  kft  it  to  tbe  jury  to  Huy  whellier  tbe  evidence  upon- 


Pisvw* 
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the  acis  of  ownenbip  and  possessioii  of  4fae:  land  w/era  aaoa. 
viUi tbepfainfi^;  and  upoa  the  foreman  of  ihe  jory  a$k<»  %i^nu%^ 
vk^  whetlier  tfaty  were  to  take  into  their  coasidecauoa  m^am 
the  entries  and  admiMiodsoftbe  copy hbJd^.lie  told  them 
bf  no  mefins  ;  as  they  had  found  that  the  evidence  in 
resipect  of  these  ada  of  ownership  was  in  favour  of  the 
ylamiijf  that  was  decisive,  as^  by  reason  of  .usage,  the 
wor^sof  the  grant  iAay  be  restrained  and  only  pass  the 
forecrop  instead  of  the  soil.  And  the  jury  then  foand  a 
general  verdict  for  ihep/aintiff.  But  the  learned  jadge 
permitted  the  opunsel  for  the  defendant  tp  move  for  a 
new  trial  and  to  enter  a  verdict  for  the  defendant.  The 
rule,  however,  was  obtained  only  for  a  new  txial,  the 
court  thinking  that  the  verdict  could  not  be  so  entered^ 
if  it  was  set  aside  on  account  of  the  ^ury  nothavinghad 
Ibe  admissions  left  to  them. 

SaiPHBBQ  and.  BAyifBY^  Serjts.  shewed  c«use« 
''  The  effect  of  the  plea  is,  that  the  close  is  part  of 
the  manor,  ot  Acton  PevereiL  and^  although,  if  the 
drfendat^t  had  justified  under  tne  grant  which  has  been 
produced,  that  the  fdrccrop  was  thereby  granted  to 
\i\m,  and  he  entered  and  took  the  forecrop  that  would 
}ie  a  defence  to  the  action,  yet  upon  the  pleadings 
as  they  now  stand,  the  question  is,  whether  he  is  te-* 
Daatof  the  close  altogether  and  not  merely  of  the 
forecrop  ?  One  may  indeed  hold  the  forecrop  and  the 
other  the  land  ;>  and  the  cpurt-rolls  of  the  admissions  of 
ihedeftndant  and  his  predecessors,  are  no  evidence  as 
against  the  plaintif,  any  more  than  the  title-deeds  of 
the  defendant ;  without  proof  of  possession  going  ac« 
cordiug  tp  those  title-deeds  ;  and  here  it  may  happen 
fhat  the  one  part,  the  prima  tansura,  to  which  the 
defendant  is  entitled,  may  be  copyhold  and  the  other 
freehold.  The  right  to  the  soil  is  then  to  be  explained 
t>y  other  evidence^  and  every  act  of  ownership,  sucl^ 
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1806.  as  CQttiog  trees,  pattiog  up  fences,  &c«  was  exercised 

Stammibi  ^y  the  plaintiff  and  his  predecessors,  aad  on  the  other 

vemu  side  it  was  only  shewn  that  the  defendant  bad  oace 

^"^"^  or  twice  cleansed  the  ditches." 

Garrow  and  Marryat,  conirot,  cited  Ward  v. 
Tetifer*  as  in  point  to  shew,  that  ''  if  a  man  hath  the 
grant  of  the  first  grass  or  prima  fonsura  the  freehold 
is  in  him,  and  the  lord  who  hath  the  after-grass  hath 
but  the  profits  in  nature  of  common/' 

Lawrence,  J.  "  Nemtead  v.  Key$,f  Lord  Kenyon 
$aid,  ''  that  case  was  not  quite  accurate.  It  meaot 
only  that  prima  tonsura  was  evidence  of  having  the 
freehold." 

Lord  Ellenborough,  C.  J.  ''  They  say  there 
that  ejectment  will  lie  for  prima  tomura,  and  unless 
other  matter  be  shewn  to  the  contrary,  the  freehold  is 
rn  bim  who  hath  the  prima  tonsura.  Here  the  piaintij 
Jopped  two  trees/* 

]Vf  ARRYAT,  then  argued  that  the  grant  and  posscs- 

.   sion  of  the  prima  tonsura  was  better  evidence  of  the 

freehold  or  sdII  than  the  other  evidence  on  the  part  of  the 

plaintiff,  and  that,  at  any  rate, 'the  jury  should  have  had 

the  grant  and  admissions  to  the  trcs  acrasprati  refer- 

\     j'ed  to  them. 

Lord  Ellenborouor^  C.  J.  ^*  The  learned  judge 
reserved  to  himself  the  tine  legal  question  of  the  ope- 
ration of  the  ^dmissiun^  ;% saying  that  it  might  meao 
either  way>  according  to  the  acts  of  ownership ;  as 
ifhe  had  said  to  the  jury.  '  You  tell  me  how  the 
usage  is  as  to  the  possession,  and  I  will  tell  you  what 

♦  Cro.  Cur.  36?. 

+  The  court  adds,  *♦  unless  other  matter  be  shewn  to  the 
contrary  ;"  but  in  the  marginal  abstract  it  is  taken  as  decid- 
ed that  the  freehold  is  in  him  who  has  the  first  grass.  34  Oto% 


Dixojr. 
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the  effect  pf  the  admission  is.  When  the  qnestion  was  be-  leofi. 
gun  to  be  discussed^  I  was  of  opinion  tbatUie  verdict  of  - 
the  jury  was  right,'  though  I  doubled  whether  the;  direc-  %,enui, 
tion  of  the  learned  judge  was  strictly  correct  in  terms; 
but  I  now  think  that  the  direction  of  the  learned 
jttdge,  was  right  as  well  as  the  verdicti  This  is 
an  actioor  of  trespass  to  a  close  called  BircTs  Mead^  or 
Monks*  Hope.  The  dtftndant  pleads  not  guilty,  and 
H  juKtification  under  the  lord  and  tenant  considering  it 
^  acopyhold  tenement  held  of  the  manor  of  Acton  Pe^ 
rrreZ/.The  word  c/osc  means  the  entire  interest,  and  if  tire 
defendant  fails  in  making  out,  that  he  has  the  close  and 
the  whole  interest  in  it,  he  fails  altogether.  The  evidence 
as  to  the  right  of  the  def aidant  is  confined  to  the  first  crop, 
every  other  benefit  lifter  the  grass  was  taken  has  belong- 
ed to  those  under  whom  the  p/fliw^/^ claimed.  And  in 
favonr  of  the  possession,  we  must  construe  the  rights 
of  the  parties  such  as  may  best  consist  with  the  pos- 
session. There  may  «xist  a  right  of  copyhold  in  the 
prima  tonsura,  find  a  right  of  freehold  in  the  soil. 
The  admission  as  between  the  lord  and  tenant  ia  con* 
elusive,  though  that  admission  is  not  the  most  cogent 
evidence  as  between  other  parties.  But  giving  all  the 
fall  effect  to  the  admissions,  is  not  the  word  pratunt 
capable  of  receiving  a  construction  narrower  than  that 
which  imports  the  whole  interest  in  the  soil  ?  The  learn- 
ed judge  saw  that,  and  was  of  opinion  that  if  the 
jary  thought  that  there  was  a  possession  entitling 
the  defendant  to  less  than  the  whole  interest,  he  might 
so  construe  it.  If  so,  it  was  necessary  to  put  only  the  cjiies- 
tionof  fact,how  has  the  enjoyment  been?  And  he  properly 
^y^>  if  you  find  that  the  usage  was  so  as  to  establish  all 
but  the  prima  tonsura  in  the  plaintiff',  I  will  tell 
you  that  in  law  you  may  so  find  it  for  the  plaintiff', 
Nowprjin/i  tonsura  does  not  necessarily  imply  the  close 
and  the  interest  in  the  whole  soil  to  bein  the  posse- 
sion of  him  who  has  the  right  to  the  prifna  tonsura. 
Ko.  XXX.  N.  s.  M  m 
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1806.       There  is  therefore  no  objection  to  the  directiodi  and 
StImH^em    ^**^  l*^ss  ^o  the  finding  of  the  jury.*' 

vertus 

DuoF.  Lawrence,  J.     Of  the  same  opinion.     '*' I  under- 

stand the  learned  judge^  as  the  report  state  it,  to 
have  told  the  jury  not  to  consider  the  admissions,  be- 
cause  the  construction  of  theqi  was  with  him.  He  did 
Dot  mean  to  deny,  that  they  were  to  find  that  the  party 
was  admitted  to  trt$  acras  prati,  but  that  they  were 
not  lo  attend  to  the  construction  of  deeds,  but  to 
£nd  on  which  side  the  weight  of  the  evidence  was  as 
to  the  usage,  and  then  to  find  the  verdict  accord- 
ingly. As  to  the  taxes,  they  were  clearly  wrong,  for 
admitting  it  to  be  one  way  or  the  other,  the  burtba 
of  the  taxes  ought  to  be  thrown  equally  upon  both, 
and  payment  by  one  proves  only  that  by  the  negli- 
gence of  the  persons  concerned  the  burthen  of  the 
taxes  was  improperly  thrown/* 

Le  Blanc,  J.  was  of  the  same  opinion  ;  and  "  that 

if  it  went  down  for  a    new  trial,  it  would  only  be 

for  the  judge  to  tell  the  jury  to  find  according  to  the 

'  usage,  and  that  the  admissions  would   not  be  incoo* 

sistent  with  such  a  usage. 

KULB  DXSCHABGEP* 
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Like  against  Lowe,— 1  Ith  Feb*  ^^' 

Jfiidefcttdant  it  superseded  for  want  of  being  charged  in  exc*  Pr«ctioc.  Ete- 
cntion^  he  cannot  he  taken  %n  execution  again^  upon  that judg"  sapcncdc 


dea». 


LiKS 

veiiut 


THIS  was  a  rule  to  shew  cause  why  the  defendant 

should  T)ot  l^e  discharged  out  pf  custody  upon  a  Lows 
en,  sa.  and  ^hy  the  writ;  should  not  be  set  aside  with 
qosls  for  irregularity,  the  defendant  having  been  onc6 
in  custody  before^  and  superseded  for  want  of  being. 
duly  charged  in  execution^  upon  the  s^me  jadgment. 

WiGLEY,  in  support  of  the  rqle.  Wood  shewed 
cause.*    The  court  took  time  to  consider,  and  ou  the    ^ 
aext  day  the  judgment  of  the  court  was  delivered  in 
this  case  to  the  effect  following,  by 

Lord  Ellen  BOROUGH,  C.J.  ^'  The  party  being 
superseded  for  want  of  being  duly  charged  \n  execu-t 
tipD,  tlie  question  now  arises,  whether,  haying  beep  so 
superseded  for  want  of  being  charged  in  executiotD  in 
due  time^  ap^ording  to  the  practice,  he  could  be  for- 
wards taken  ip  execution  upon  a  ca,  s^,  on  ths^t  iMdg-* 
ment.  Having  some  doubt  upon  this  subject,,  and 
looking  at  the  printed  book  of  rules  and  orders  in  the 
court  of  Jf  titg'«  Ber^ch,  Trinity,  2  Geo,  I.  there  is  a 
note  in  (he  margin^  which  lays  down  the  practice  on 
this  subject,  and  we  wished  to  see  if  it  was  warranted^ 
by  authority.  It  states,  if  the  defendant  supersede 
for  want  of  proceedings  before  judgment,  yet  thq 
plaintiff  may  afterwards  take  the  defendant  in  exe* 
cuiion;  but  otherwise,  if  the  party  is  superseded 
for  want  of  charging  in  execution.  And  upon, 
searching,  we  find  this  is  warranted  by  authority.   For 

i  '  '        *      ^ :^.  ' 

t  I  was  not  present  when  cause  was  shewn. 


vertut 
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1806.        in    Clarke  v.    Venner^  .which  was  a   motion  lo  di$- 
LiNB        charge  the  defrndant  out  of  execution,  who  was  before 
discharged  for  want  of  iheplaintiff's  prpceeding  to  judg- 
ment, afterwards  the  pfai>fiy  proceeded  to  judgment, 
find  took  the  dtfendarU  in  execution.      Mr.  Jastice 
Denro/i  said  he  hdd  consulted  with  the  justices  of  the 
court  of  King's  Bench,  and  one  of  the  judges  told  bim 
the  constant  practice  of  that  court  was,  that  where  a 
Afendani  hdhchtirged  for  want  of  proceeding  to  judg- 
xnent,  the  pfnintiff'  may  afterwards  proceed  to  judg- 
jnent,  and  take  hioi  in*execution  thereon,  and  he  shall 
not  be  discharged.     But  if  the  plaintiff  had  proceeded 
^judgment,  and  the  defendant  was  discharged  for 
want  of  beiiig  charged    in  execution,  he  should  be 
totally  discharged,  and  cannot  after  that  be  charged 
in  execution.    And  in  Wright  v.   Kenswelltf   which 
}S    also    recognize^    in    Cowper,    72.    a  supersedeas 
was  granted,    to  discharge    the  defendefnt  for   the 
plaintiff's  not  proceeding  lo  judgment;  afterwards  (he 
plaintiff  proceeds  to  judgment,  and  the  defendant  being 
taken  in  execution,  now  moved  for  a  supersedeas^  the 
defendant  having  been  discharged  on  the  former  su- 
persedeas ;  the  court  took  time  to  consider  of  it,  and 
afterwards  determined  that  the  defendant   might  be 
taken  iff  execution,   though   b^  had  been  discharged 
for  want  of  proceeding  to  judgment  j  but  if  it  had  been 
fot  want  of  proceeding,  (ift6r  judgment,  to  charge  the 
defendant  in  execution,  then  it.would  have  been  other- 
wiae,  and  he  Would  have  been  entitled  to  his  dis- 
charge. 

Upon^thi^se  authorities  we  \\i\n\i  tha^  the  party  pan- 
not  be  taken  in  execution  having  been  opcQ  fiischarged 
for  want  of  proceeding  tp  execution.  An4  aUlwugh 
in  that  case  of  C/arA:e  v.  Ft^ititr,  it  is*  said  that  Mr* 
Justice  Denison  was  informed  by  one  of  tb€  judges  of. 

♦  Gases  Qf  Practice,  C.  B♦/^  M6i  .-^  Ui  135,  artd 

^ttts^  376, 
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the  King*s  Benchy  that  aiich  was  the  practice,  yet  it  was  isos. 

upoD  consullaljon  had  with  boththe  coarls.     And  as  £^ 

this  is  a  question  of  irregularity  the  rule  must  be  »*'•«« 

^  Lows. 

DrscHAUGED  with  costs,  bat  the  defendant  not 
to  faring  any  action  for  the  imprisoDtnent,     , 


Iggulogn  agaimtMk^.'—Wth  Feb, 

Jjtiuefor^X  years  in  consideration  of  5f.  Hs,  for  a  Jine,  and  a 
rent  of  6s.  Sd,  icith  a  proviso  of  distress  if  (lie  rent  should 
he  Mind  14  days.  Covenant  hy  the  lessor  at  the  end  of  13 
5Mr«,  ur  before  at  the  request  of  the  lessee,  "  to  grant  a  new 
Itasefor  tiie  I  i  scenes  fur  ^^'^  ^i^c  term  of  ^i  years  ^  at  thei 
like  yearly  renty  viith  all  covenants ^  grants,  and  articlest  as 
lA  that  indenture  contained,"  The  lessor  upon  request  ten* 
dered  a  lease  with  ail  covenants,  except  a  covenant  for  a, 
renetcal.  The  lessee  brought  covenant  for  not  executing  a 
lease f  and  averred  that  the  said  covenants  corresponded  with 
those  in  various  other  leases'^  be/ore  then  successively  made, 
arid  executed  (f  the  premises  ^  on  renewals  from  time  to  time 
granted.  Held,  that  the  lease  tendered  was  sufficient ;  and, 
admit  ting  that  such  an  averment  could  properly  be  introduced 
upon  the  record,  to  explain  the  intent  of  the  parties,  of 
'ichich  there  was  great  doubt,  ^et  ie  might  be  satisfied,  at;- 
though  tltere  were  many  instances  of  leases  to  the  contrary, 

'PHEp/fli/i//^  declared  in  covenant  upon  an  inden- 
ture of  lease,  dated  the  9.9i\i  September,  1783,  at 
Df^/,  between  one  JoA«  Di/no/,  of  the  one  part,  and.  ^'^^' 
the  said  John  Iggulden,  Elizabeth  Fleetwoods  and 
Sarah  Iggutden,  of  the  other  part;  whereby  in  con^ 
sideration  of  5l.  8s,  by  way  of  fine  and  of  the  rent 
therein  after  reserved,  the  said  John  Dilnot  did  demise, 
to  the  said  John  Iggulden ^  JG.  Fleetwood,  and  Sarah 
iggiiideriy  their  executors,  administrators,  ^and  as- 
signs, aU  those  27  perches  of  ground,  and  the  several 
messuages  or  tenements,  outhouses,  and  buildings, 
thereon  situated,  lying  and  being  in  Lower  Deal  to 
liaye  and  to  bold^  to  tbemj,  their  executor^^  aduai* 


ICOVLpKjf 

veriut 
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1806.  nigtralors  and  assigns,  for  the  full  end  and  term  of  £1 
IpoTJineir    years^  from  thence  next  ensuing  and  fully  to  be  com- 

MaT  P'^^^  ^°^  ended ;  yielding  and  paying  therefore  yearly 
the  rent  and  sum  of  (?s.  Qd.  of  lawful  money  o{  Great 
Britain,  at  the  feast  day  of  St,  Michad  the  archangel, 
or  within  fourteen  days  next  after  the  said  feast  day. 
i\nd  if  it  should  happen  that  the  said  yearly  rent  shonld 
be  behind,  and  unpaid  in  part  or  in  all  by  the  space  of 
14  days  next  after  any  feast  day  of  St.  Michad  the 
archangel^  during  the  said  term,  th|it  then  and  from 
thenceforth  it  should  and  might  be  lawful  to  and  for 
the  said  John  Dilnot,  his  heirs  and  assigns^  into  aQd 
upon  the  said  demised  premises,  or  any  part  thereof, 
to  enter  and  distrain,  and  the  distiess  and  distresses 
there  found  and  taken  from  thence  to  bear,  carry 
away,  detain,  withhold,  and  keep  until  the  said  yearly 
rent  and  the  arrears  thereof,  should  be  to  him  the  said 
John  Dilnot,  his  heirs  and  assigns,  well  and  truly 
satisfied  and  paid  ;  and  the  said  John  Dilnot,  for  him- 
self, his  heirs,  and  assigns,  did  covenant  and  grant  to 
and  with  the  said  John  Iggulden,  Elizabeth  Fleetwood^ 
and  Sarah  Iggufden,  their  executors,  administratorsj^ 
<(nd  assigns,  and  every  of  them  by  the  said  indenture 
in  manner  following ;  that  is  to  say,  that  the  said 
John  Dilnot,  his  heirs  and  assigns,  at  the  end  of  18 
years  of  the  said  term  of  21  years,  or  before,  upoa 
"  request  to  him  or  them,  made  by  the  said  John  Iggul' 
den,  Elizabeth  Fleetwood,  and  Sarah  Iggulde^,  their 
executors,  administrators,  an^  assigns,  and  at  tbq 
proper  costs  and  charges  of  the  said  John  Jggulden, 
Elizabeth  Fleetwood,  and  Sarah  Iggulden,  their  execu- 
tors, administrator9,or  assigns,  should  and  ^ould  make, 
seal,  ^nd  deliver  unto  the  said  John  Iggulden,  Eliza* 
heth  Fleetwood,  and  Sarah  Iggulden,  their  execators, 
administrators,  or  assigns,  a  new  lease  of  the  said 
!27  perches  of  ground,  with  the  appurtenances,  fbr  the 
,  like  fine  or  consideration  of  5l.  8s.  for  the  like  time 
and  term  of  fl  years^  at  the  likeyefu-ly  rent  of  6s.9d^ 
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payable  as  aforesaid,  with  all  coveDaDts,  grants,  anfl 
articles  as  in  the  then  present  indentures  werecontain- 
e((,  meaning  the  said  indenture;  by  virtue  of  which  said 
demise  the  said  Jehn  Iggulden,  Elizabeth  Fleetwood^ 
aad  Sarah  Iggulden^  entered  and   became  thereof  pos* 
sessed.     The  declaration  then  stated,  divers  mesne 
assignments,  whereby  the  premises  became  vested  in 
the  plaintiff',  who  entered  and  was  possessed  thereof 
for  the  residue  of  the  term ;  that  the   reversion  during 
the  coatinuaace  of  the  said  term,  came  to  and  vested 
in  the  said  defatdant,  who  from  thence  continually 
hitherto  batli  been  and  is  still  intttled  thereto.     And 
the  pkimtiff  averred  that  Uie    aforesaid    indenture 
of  lease  contained  no  btber  covenant,   grant,  article,  ' 
or  clause  than  such  as  are   hereinbefore  recited  and 
set  forth ;  and  that  the  covenants,  grants,  and  articles ^ 
in  that  indenture  contained,  correspond  (except  as  to 
the  date  and  names  of  the  parties,  with  those  express- 
ed io  various  other  leases  before  then  successively  made 
and  executed  of  the  premises  comprised  in  the  said 
first  mentioned  indenture  by  the  owners,  for  the  time 
beiog,  of  the  inheritance  thereof  on  renewtils   from 
time  to  time,  granted  by  such  owners  at  the  like  yearly 
rent  of  6s.  9d.  in  consideration  of  a  like  sum  of  dl.  89. 
paid  in  the  nature  of  a  6ne,  upon  every  such  renewal. 
That  the  plaintiff  duly  performed   the  covenants  oa 
his  part ;    and  assigned  a  breach,  that,  after   the  said 
assignment  of  the  said  reversion  to  the  said  defendant 
as  aforesaid,  and  whilst  the  said  p/ai/i/i^  continued  so 
possessed  of  the  said  demised  premises  as  aforesaid, 
and  before  the  end  of  eighteen  years  of  the  said  term 
of  twenty-one  years  granted  by  the  said  indenture  of 
lease,  to  wit,  on  the  twenty-firHt  day  of  September ia 
the  year  of  our  Lord  1301,  at  Deal  aforesaid,  he  the 
said  plaintiff  gave  notice  to  the  said   defendant  of  the 
said  demised  premises  Imving  been  so  assigned  to  him 
tbesaidp2aiif^i^as  aforesaid;  and  then  and   there  re-* 
quested  the  said  defendant,  as  assignee  of  the  said  revcr« 


/ 


^    CtnesmB.k.inBthfyT^rmp    ^ 

^^'    '  tion  at  aforesud,  atlhi  pvopco'  costs  and  charges  of 
.  toouL»ji9    the  said  plaintif,  to  makd, seal,  and  deliver  ofito  him  i 

1^^^  Dew  lease  of  the  said  twenty-sevefi'  perches  of  gromx),. 
itiib  the  appurtenances  for  the  like  fine  or  conBidera- 
tioB  ofdl.Ss.  for  the  like  time  and  term  of  twenty-one 
years^  at  the  lUce  yearly  rent  of  (is.  9d.  payable  ss  in 
the  said  indenture  of  4ea8e  is  mentioaed,  with  all  oave- 
nants,  grants,  and  articles,  as  in  the  said  iodentare  of 
lease  were  contained,  and  particularly  with  such  cove- 
nant or  article  for  renewal  as  is  contained  therein^ 
under  the  like  terms  as  expressed  in  thai  indeatare, 
according  to  the  form  and  effect  of  the  same  indcDtaiti 
attd  althougli  the  said  plaintijf  was  then  and-  there 
ready  and  willing,  and  oifered  to  the  said  defendamt  lo 
bear  and  pay  the  costs  and  charges  of  such  new  lease, 
and  topay bimsQch  iineor  consideration  of  3l.8s.aslBSl 
aforesaid,  yet  the  said  defendnnt  did  not  nor  would 
at  the  time  when  he  was  so  requested  as  aforesaid,  or 
•  at  any  time  afterwards,  make,  seal,  or  deliver  linto 
the  said  plaintiff',  a  new  lease  of  the  said  ^7  perches 
of  ground^  with  the  appurtenances  for  such  time  and 
term  of  twenty-one  years  at  such  yearly  rent  of  6s.  9d. 
payable  as  is  in  the  said  indenture  of  lease  mentioned, 
\  with  all  covenants,  grants,  and  articles  as  in  the  said  in* 
denture  of  lease  were  contained,  8cc. 

The  drfmdant  after  oyer  of  the  indenture,  protesting: 
that  the  covenants,  grants,  and  articles,  in  the  said  in* 
denture  of  demise  contained,  do  not  correspond  with 
those  expressed  in  various  other  leases  before  then  sue* 
cessively  made,  and  executed  of  the  premises  comprised 
in  that  indenture  by  the  owners  for  the  time  being  ot 
the  inheritance  thereof,  upon  renewals  from  time  to  time 
granted  by  such  owners  as  in  the  said  declaration  is  above 
alledged,  that  pleaded  continually  since  the  said  deftn^ 
dant  became  seised  of  the  s«u<I  reversion  of  the  sakl  de« 
mised  premises,  and  the  said /^AiiVi/t^becarae  possessed 
thereof  for  the  residue  of  the  said  term,  he  tbe  said  de- 
fendant hath  been  and  is  ready  and  willing  tomake,seal. 
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and  deliver  onto  the  said  plaintiff  a  new  leateoftbe       I8O6. 
ttide?  perches  of  ground  with  the  appnrtenanceft,  for    i«owt»iii 
tbe  like  6ne  or  coDsideriition  of  51.  8s.  for  the  like       «^'^ 
time  and  term  of  21  jears^  at  the  like  yearly  rent  *** 

of  &.  Od.  payable  as  in  the  said  indenture  of  demise 
mentioDed,  with  all  such  covenants,  grants^  and  arti- 
cles, as- in  the  said  indenture  of  demise  are  contained^ 
excepting  only  the  said  covenantor  article  therein  con* 
Uioed*  for  granting  a  new  lease  of  the  said  demised 
premises,  to  wit,  at  Dea/ aforesaid,  whereof  the  said 
plawtiff  there  had  notice,  and  that  he  the  said  deftn* 
dant  when  be  was  so  requested  to  make,  seal,  and 
deliver  a  new  lease  of  the  said  premises  as  in   the 
said  declaration    is  mentioned,  to  wit,  on   the,  i27th 
<iay  of  Scpitmber,    3801,    at  Deal    aforesaid,    did 
make  aud  seal  a  new  lease  of  the  said  27  perches  of 
groood  with  the  appurtenances  unto  the  said  plaintiff, 
for  the  like  fine  or. consideration  of  6l.  i^.  for  the 
like  time  and   term  of  21  years,  at  the  like    yearly 
rent  of  6$.  Qd.  payable  as  in  the  said  indenture  of  demise 
is  KDentioncd,  with  all  such  covenants,  grants,  and  ar- 
ticles, as  in  the  said  indenture  of  demise  are  contained, 
excepting  only  the  said  covenunt  or  article  tbereia 
contained  for  granting  a  new  lease  of  the  said  demi8«> 
ed  premises^  and  that  he  the  said  defendant  did  also  then 
and  there  give  notice  to  the  said  plaintiff,  that  he   the 
said  defendant  had  made  and  sealed  such  lease  as 
aforesaid,  and  did  also  then  and  there  tender  and  oflPer 
to  deliver  the  said  lease  so  made  and  sealed  by  him  the 
said  defendant  to  the  said  plaintiff,  which   the  said 
plaint^  then  and  there  wholly  refused  to  accept;  which 
said  lease  so  made  and  sealed  by  the  said  defendant, 
and  so  tendered  and  offered  as  aforesaid^  is  as  follows^ 
(here  the  lease  was  set  out  verbatim.)    And  the  said 
defmiani  further  says^  that  the  premises  comprized  ia 
and  described  by  the  said  lease  so  made  and  seated, 
and  tendered,  wd  offered  by  the  said  defendant,  er«  j 

xo.  xxxMC.s.  Nn 
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1801?.       4lie  Siinie  idenliciil  preaii9e9  wliich  are  mentioned  and 

IvTyTTtv    demised  by  the  said  nvlenture  of  demise  by  toe  saki 
tcrtm       a^lainliff',  bfought  here  iuto  court,  &c- 

To  this  there  was  a  general  demurrer,  and  the  difcn- 
f7^;// joined  in  demurrer;  which  was  argued  in  JSas^tr 
term  last  by  Marry  at,  for  the  plaintiff ^  and  Ab- 
bott, for  ihe  dfjenddui.  I  was  not  present  during 
the  argument;  but  the  judgment  of  the  court  goes  so 
fully  into  the  case,  and  the  opinion  oFlheLord  Chan- 
cellor is  so  fully  detailed  in  the  report  of  the  same 
,  case  in  the  court  of  Chancrnj,  in  9  Fezej/,  Jun.  3*25,* 
that  It  would  be  unnecessary  to  stale  them.  The 
ca§es  aud  authorities  mentioned  m  the  margin  below 
appear  from  the  papers  ia  the  cause  to  have  been  prin- 
cipally  referred  to.+ 

'And  npw  the  judgment  of  the  court  was  delivered 
to  the  following  effect  by 

■  ■    '.  •■ — '"t*  "  ■■ 1,  ■■ — .  ■  ..  ■    ■      ■'  ■  ■    ..   w 

*  It  was  by  the  ilirecttoti  of  the    Lord  Chakcellou  that 
ihia  dclion  Avas  brought. 

+  Caics  referred  to  for  the  flat  ntif— Cooke  v.  Booths  Coup. 
SI9>i.by'  Lord  Bathurst*  Lord  Manxicld  and  otbers>  17.9*^  ; 
Bridget  v,  Hichqoch^  5  Bro.  P.  C.  6,  House  of  Lords,  J713  ; 
JkurniiaJ-  v.  Vreu}€,  3  ^4tluns,  by  Lord  Ilarduicke^  1742  /  An- 
dcrsofi  \\  d'itJter,  2  B,  and  P.  l64.  J/ar.  Arg.  425,42r» 
»:T(f,  iJS,  t  JO,  41i. .  Cases  rrf erred, to  for  the  defendants- 
IJi/de  V.  S/ii?wer,  2  P.  Williams^  196%  by  Lord  Maccle^sfield 
jn  Michaelmas,  J  723;  Davis  v.  ToyJor's  Company ^  ^(t'g* 
Arg.  4'27,  by  Sir  Joseph  Jckyll,  1726;  litisscll  v.  Dar^ 
wi/t,  2  Bro,  C.  C.  6*39»  by  Lord  Cambdetty  (notes)  176'7; 
Uccdc  V.  Lord  Dacrc,  2  Bro.  C.  C.  63S,  by  I/ird  Thvr-  ^ 
lozcy  1786  /  Tritton  v.  Joote,  2  Bro.  C.  C.  636,  by  Lord 
Thnrlbi\  1789  ;  Earl  of  Inchiqain  v.  Burnetf^  Hurg,  Arg.* 
by  Frish  llodsc  of  Lords,  1795;  Bai^nhafnr.Gtty^s  Hospi- 
tal, 3  Fm/  Jun.  S298,  by  Lord  Alvanky,  1796 ;  iBaton  v. 
LyoHf  3  Ves.  Jun,  6^0,  by  Lord  Ahanley,  1798  ;  Moore 
V.  Folep,  6  yes.  Jun^  232,  by  Sir  WiHimnGr^trty  I  SOI  ; 
Taylor  v.  St  Mart,  2  Fw.  Jun.  437,  by  I-ord  Rori^^  1Z!H- 
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Lord  ELLBNBctfftouoH,  C.J.  after  rchSing  oV(?rihe       i«c^.^ 
pleadings aodobserving  "  ll)nt  ih"6  wotA%  ftport  which  {he    loovnJt-if 
question  for  the  decision  oi  the  court  prinoipalty  arose;       ^^"^'^ 
were  these,  *mtkxiU  covenants ,  grantB,  m\d  ttrtittis  ds  in 
these prcMiHi  iadeniMres  ape  cotttmned  i\  the   que^stioi^ 
arising  upon  the  whole  of  tlris-  Tecord  is,  whethef  the 
ylaintiff  Mr.  Jgguid^rt,  was  eotitled  to  have  ^  lease  ex- 
ecuted, to  hiui,  contaijiing  the. covenant  of  renewal  f 
and  wj)icb  question  prificipnlly  'defieads  on  i\vt  intend 
of  the  parties  to  be  collected  frotii  an  instrud[iient'ian«<i 
accurately  fra^ied,  ^nd  froni  its  shormesaafforditigihlle* 
matter  fitpna  whence  .arguoiepts  can  be  dmirn  lb  exJ 
plain  the  oieapiog  of  it.    The:rulje9  of  constrQction  ap-> 
plicable  to  opv^oauts  are  so   well  .linown,. that  U-i» 
unnecessary  to  shew  that  every  covenant  isl  to  be' ex- 
plained by  the  words  in  the  context ;.  by  whit  goes' be* 
fore  and  what  follows,  es  anttcedeniibus  et  cot^qnen- 
tibti$i  which  is  the  rule  id  PlowdmJ^  and  according  to 
the  reasonable  sense  and  construction  of  the  words 
themselves.  According  to  which  rule,  and  paying  a  due 
attention  to  t^he  apparent iatentofthepartios^oovenunt a  . 
expressed  in  large  and  general  terms  bave  heeirnEirrov^ed** 
in  their  copsUuctioa ;  Gage  v.  PaxtDny\  and  BrgugfUor$ 
V.  Couwajf  '^X  now  by  applying  that  role  to  tMs  case,  i  L  is  to. 
beseen  wbeLher  the  construction  of  thiscove6ant<>.loi 
grant  a  new  Lease  of  the  pr^misesfor  ttie  like  fine  or  conn 
sideration  of  5L  8s.  for  th^  iike.tioae  and  iMtln  of.  Qir 
years,  at  thelikeyearly  rent ofGa^  {jd.  payable  as!aibc«^  s 
said,  with   all  covenants^  grants, '.audartkcleia/. as  ia 
these  present  indentures  ar^  contained.;"    I  'Bay  it  ls« 
to  be  seen,  whether  the  conUructioJi  of  these:words  is 
fiot  to  be  narrowed,  so  as  to.  except  this  pftrbieular  cO'/ 
Tenant.    And  though  some  attempts  were  made  in  ar»f 
gumentontbe  ^toi^^e  plaintiff'  to  shew  that  this 


Plowderif  325.         t  See  1  Lron,  1 16.     %  Moore,  68. 
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1806.  indenture  cobtained  parlicalar  words  indicating  an  in« 
X»«uLogit  tendon  in  the  parties  that  this  should  be  a  covenant 
'^u^  .  for  aptrptiual  mumal ;  yet  we  are  to  consider  whether 
Uiat  be  the  troe  construction  of  these  words,  and  the 
oase  necessarily  reiolTes  itself  into  this  qoestion,  name- 
ly, whether  a  covenant  ^  to  grant  anew  lease  with  sH 
covenants,  grants,  and  articles,'  8&c.  can  be  satis&ed 
by  tendering  a  lease  of  all  covenants  except  the  cove* 
nantforarenewal.  Theargnment  that  a  covenant  fors 
lease  with  all  the  covenants  cannot  be  satisfied  hj 
a  lease  wUh  all  bat  one,  will  be  found  to  have  no 
weight  with  the  com t,  if,  according  to  the  fair  con* 
Straction  of  the  lease,  that  one  covenant  shall  appear  to 
bave  nothing  to  do  with  the  subject  matter  to  be 
granted*  The  covenant  is  '  at  the  end  of  18  years  of  the 
term  of  di  years,  or  before,  at  the  request  and  costsof 
the  lessors,  their  executors,  administrators,  and  assigns, 
to  make  seal,  and  deliver  to  them  a  new  lease  for  the 
like  time  and  term  of  12!  years,  with  all  covenants, 
grants,  and  articles,  as  in  that  indentqre  contained. 
7hese  words  are  clear  and  unequivocaK  The  subject 
inatter  therefore  of  the  grant  is  one  lease  not  leases* 
It  is  to  grant  a  new  lease ;  and  a  new  lease  means  the 
same  as  one  new  lease,  if  the  parties  contracted  for  one 
lease.  The  covenants  to  be  introduced  must  be  com- 
mensorate  with  the  duration  of  such  lease  and  suited 
to  it.  And  thf  words,  ^  with  all  covenants,  grsntSi 
and  astides,  as  in  these  present  indentures  are  con- 
tained/ amount  only  to  a  general  and  lax  expression 
of  what  was  before  contained  in  t)ie  lease,  namely,  all 
provisions  relative  to  the  enjoyment  of  the  same  for  the 
•ame  term  of  £1  years,  as  are  contained  in  the  present 
lease  rdattve  to  the  now  subsisting  term  of  twenty- 
one  years.  If  the  continqefl  grant  of  successive  leas* 
fs,  were  intended,  words  should  have  been  used 
inore  plainly  expressing  tbe  right  to  a  continued  re- 
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newal/ instead  of  wor^s  applicable  to  one  renewal.  i8otf« 
The  aigniuent  for  the  plainiiff  rests  on  Ibat  whifrh  is  1^*^^1711* 
oot  (be  natural  constraciioB  of  siicb  a  covenant;  it  is  v^*^<w 
s  construction,  as  it  is  Apposed,  arising  oq)  of  the 
intention  of  the  parties,  without  any  adequate  consi* 
deration^  which  lead^  virtually  to  a  grant  io  perpetuity^ 
Wbereasj  the  ptber  construction  of  the  words. of  the 
covenant  looks  only  for  a  single  renewal  of  the  lease, 
for  the  san^  term,  and  this  is  more  reasonable  and. 
more  to  be  adopted  by  a  court  of  justice.  '  The  case  on 
tfaepartof  the/p/^ptw/a^hupposes  it  was  the  intention 
ofthe  parties,  that  this  should  be  a  covenant  for  % 
perpetual  renewal.  If  such  bad  been  their  nieaning^ 
thej  might  and  they  would  (their  interest  being  cop-. 
ceraed)  have  found  words,  which  witiiout  difficulty  'Or 
amUguity,  would  have  expressed  that  inteniion,  and, 
which  would  obviously  have  occurred  to  the  ipost 
nnexperienced  drafUmaxi.  Had  the  wqrds  '  axid  so^ 
from  time  to  time/  been  added  at  the  <nd  of  eigbteea^ 
yean,  that  is  to  ^t^y,  suppose  the  qovqnant  bad  rua 
thus,  'that  the  dtftndaui  coveoanied  at  the  endo£ 
eighteen  years  to  grant  the  plaint^  a  new  Jease,  and, 
so  from  time  to  time,'  the  design  of  the  partiea  would 
have  been  clearly  and  uoequivocally  pointed  out,  Pos-^ 
sibly  cases  mi|y  be  put  of  grants,  such  as  tl)e  plainiif. 
cooleods  for,  and  ^here  they  would  be  by  no  meana 
unreasonable  or  improper.  As  in  (.he  case  which  waa 
pot  in  argument,  in  the  court  of  Chancery,  that  this. 
n)ightbe  originally  unprofitable  sea  beach,  and  that  the 
owner  n^igh  treasonably  part  with  it  without  any  prospects 
of  increasing  his  fine;  for  while  the  leases  vrere  renewing, 
he  would  have  a  certain  gain;  and,  when  at  an  end,  tha 
lessor  could  not  be  in  a  worse  situation  than  be  origin*? 
ally  was.  And  on^he  other  band,  it  was  but  reuAonable 
that  the  lessee  should  be  at  libe^fty  to  give  it  up,  if  the 
experiment  did  not  answer  at  the  end  of^  the  first 
fwen^y-one  years.     But  the  answer  to  this,  and  other 
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ilo«.        stipposed  eases,  ^appears  to  be  this ;  •  if  'siich  bad  been 
U^^tv    the  views  of  the  pnrties,  they   would  not  suflffer  their 

•*»■"'  intentioos  to  have  rested  on  wotrds  thet  were  ambi- 
guous.  Persons  so  attentive  to  their  eventual  interests 
would  have  expressed  themselves  by  words  clearly 
calcalftted  to  insure  these  views.  As  to  the  argu- 
ment on  the  word  covenants,  in  the  plural  num- 
ber, we  think  it  has  not  much  weighty  and  from  the 
loose  and  vague  language  of  this  provision,  and 
the  fair  import  of  the  whole,  the  word  'covenants^ 
h  }itera]ly  satisfied  by  granting  one  new  lease 
'  With  the  covenant  of  renewal,  for  a  good  title  and 
quiet  enjoyment;  and  the  lessees  being  bound  by  do 
other  covenant  than  to  pay  the  rent  in  the  indenlnre. 
On  the  cases  that  have  been  cited  for  \\\e  plaintiff ,  it  will 
not  be  necessary  to  say  much  ;  for  the  words  in  them 
all  differ  from  those  of  the  case  in  question  ;  and  in 
moM  of  them  the  intention  of  a  ^perpetual  renewal 
may  be  faifly  inferred.  The  only  case  on  this  subject, 
which  has  been  decided  in  a  court  of  law  is,  the  case 
of  Cooke  y.  Booih.^  That  is  certainly  a  case  very  ana- 
logous to  the  present,  both  in  respect  to  the  words 
of  the  covenant  and  in  some  respect  of  the  fiict  of  suc- 
cessive renewals.  In  that  case  there  was  a  series  of 
9uccessive  reneM'als  uniform  and  unbroken,  contain- 
ing the  same  clause  of  renewal,  and  it  was  alledged  that 
the  covenants  correspond  with  them  ;  but,  in  this  it  is 
only  alledged  that  they  correspond  with  those  in 
various  other  leases  successively  made,  which  allegatioa 
might  be  proved,  although  there  were  many  instances 
to  the  contrary.  That  case  was  decided  on  two  grounds. 
first,  it  was  said  that  the  parties  themselves  by  a 
number  of  successive  renewals  in  the  same  terms,  had 
put  their  own  construction  on  the  words  of  that 
covenant  in  that  case,  by  which  they  were  bound. 


Copp,  8 19. 


Tn  tk€  Fort^^Stxih  Year  nf  GeoTgt  III.  879 

And  on  th«it  first  ground  the  jodgmenl  of  Lord  Mann  ]«06. 
^fieid,  of  Mr.  Justice  fVilUs,  and  of  Mr.  Justice  Mh^ 
itrst,  proceeded,  and  Mr.  Justice  BulUr'%  judgment 
went  on  another  ground^  namely,  on  th^  authority 
of  the  case  of  Bridges  v..  Hitchcock.*  As  to  the  first 
of  these  grounds  inasmuch  as  the  fact  stated  respect- 
ing (he  successive  renewals  so  materially  differs  in  this 
case  from  that  of  Cook  v.  Booth,  this  case  cunnpt  be 
governed  by  lhat|  even  if  it  were  possible,  in  any  form 
of  action^  to  bring  upon  the  record,  with  reference  to 
the  former  leases,  the  fact  of  the  contract  contained  in 
the  lastlease.  On  that  subject,  it  is  unnecessary  to  dia^** 
c(is$  what  wa^  said  in  Moore  v.  Fole^^f  and  by  Sac 
IVWiam  Grant,  at  the  Rolls,  in  9  f^<:zejf,  Jun.  S3^^ 
where  great  doubts  have  been  raised  upon  it ;  hoc 
can  the  second  ground  jgovern  this  ca^e,  namely, 
the  authority  of  the  case  of  Bridges  v.  Hitchcock. 
That  was  a  case  very  difierent  in  its  circumstances  from 
the  present,  for  there,.as  was  observed  in  argument,  was 
n  covenant  to  grant  such  further  lease  as  should  by 
the  lessee  be  desired,  without  any  fincj  ai^d  under  the 
same  rents  and  covenants  only  as  in  that  lease.  So 
that  the  covenant  left  tlie  lessee  to  require  a  lease  for 
any  term,  provided  there  should  not  be  any  other  co- 
venants Ihtvn  those  In  the  present  lease,  and  it  was  not 
unfair  to  presume,  that  as  he  might  require  a  lease  for 
any  length  of  time,  he  might  require  one  with  a  cove- 
nant for  a  perpetual  renewal.  As  to  the  case  of  Fur^ 
nival  V.  Crezce,X  Lord  Harduickt  relied  in  that  case 
on  the  words,  *  and  so  to  continue  the  renewing  of 
^uch  leaW  or  leases  to  Thomas  Moort  or  his  assigns  pay* 
ing  as  aforesaid,*  and  his  lordship  was  of  opinion  in 
that  case  that  the  p/fl2/i///^  was  entitled  to  a  new  lease 
with  a  covenant  of  renewal  to  be  inserted  in  it.  But  in 
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i9fiS.  the  present  case  there  is  rtot  one  word  anftlsgons  to 
these.  As  to  the  following:  authorities  of  Hjfit  v, 
Skinner,^  decided  by  Lord  Macck^eld ;  of  RutteU'i. 
Darwin,f  decided  bj  Lord  Cambden ;  and  of  Moon  t, 
Foley, t  decided  b^  Sir  William  Grant;  in  all  of  these 
there  was  a  covenant  to  renew,  but  in  all  of  them  mort- 
over,  it  was  held  there  should  be  no  perpetual fatacal; 
and  although  these  cases  were  decided  in  a  coart  of 
equity,  yet  the  judge  was  bound  to  put  the  same  construe- 
tion  on  the  instrument  under  consideration  as  a  judge 
sitting  in  a  court  of  common  law.  On  these  authori- 
ties, as  well  as  on  the  reason  of  the  thing,  we  are  all 
of  opinion  that  i^e  plaintiff  was  not  entitled  to  bare  a 
new  lease  executed  to  him  containing  thecoveoantof 
renewal,  and  therefore  there  must  l)e  judgment  for 
the  defendant. 

Judgment  for  the  defendant. 


Lord  KiNNAian  and  others irgtftW  Lyall. 

Error.   Sn^er*  Error  in  parliament  on  judgment  inB,  R,  Plaintiff  in  error  Hn 

wdcM.  Lirave      ^  tocation.     Plaintiff  in  B.  Jl.  sues  out  execution  tested  » 

to     take     out 

ciecutwn.  the  term  preceding ;  held  irregular^  ittcause  at  the  teste  o] 

the  writ  there  xvas  error  pending ^  and  execution  could  not  U 

taken  out  in  that  case  vdthout  leave.    And  inhere^  in  the  fext 

term  after  the  defendant  in  B.  It.  died^  the  plaintiff  noK^ 

for  leave  to  sue  out  execution  tested  of  the  term  preceding;  U 

was  refused,  because  the  error  must  appear  em  the  record. 

^  rPHIS  was  a  rule  to  shew  cause  why  the  testatum 

KlXfTAIIlO         X        -        ...       .  «.  t.  Ill  I  » 

and  Others  fieri  facias,  issued  m  this  cause,  should  not  be  set 

j!»*ll,      ^•'^^   *^  irregularity,    and    the  sum  of  — 1.  paid 

into  the  bands  of  the  sheriff  of  5tf«ejr,  by  the  executors 


♦  2  P,  JVms.  196.      .  +  2  Bro.  C.  C,  629b 
t  6  Pc2fy»  Jun.  tS2. 
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of  the  defe^aht  ihou\d  not  be  relumed  to  them,  and  the       m6. 
pkifUif  psiy  the  costs  of  the  application;  the  irregu-    KiNKAinD' 
larit?  com  plained  of  «7M,  that  the  writ  issued  pending    «•»'«  Oi^tti 
a  writ  of  error  in  parliament  to  reverse  the  judgment      lyah.. 
npon  wt^icbit  was  founded.    Xhe  original  action  was 
brought  in  this  court  upon  two  bills  of  exchange,  and^ 
aftera  sbam  plea, judgment  was  signed  in  this  court  and 
error  brought  in  the  Exchequer  Chamber, iff  h\c\\  was  af- 
firmed on  the  ^3th  of  Sdvember  hS03  jand  on  the  l6th 
of  November,  afler  the  record  had  been  remitted  to  ihiii 
court,  a  writ  of  error  was  brought  and  allowed  in  par* 
iiament,  pending  which,  and   before    it  was  returned 
and  certified,  the  defendant  died,  vis.  on   the  &tb  of 
December.   The  plaifU^ff  then  suedoot,  od  the  14th  of 
January   ISO^i    a    iestaltun  fi.  fa,  retnrnable  thiH 
term,  and  tested  the  21st  November  1805,  founded  upon 
aji,  fa.  tested  the  first  daj- of  last  ff  rm   and  return- 
able the  21  St  of  Navembef  1803.  The  objection  taken 
to  the  writ  was,  that,  although  the  writ  of  error  in  par* 
iiament  abated  by  the  death  of  the  purtj  in  vacation, 
jct,  that,  as  the  plaintiff'  in  suing  out  a  writ  of  execu- 
tion fes^rf/ during  the  term  preceding,  when  ^he    wns 
alive,  availed    himself  of  a  fiction  of  law,  it  must  be 
altogether  consistent  with  the  actual  state  of  the  pro- 
ceedings at  that  time  ;  and  if  it  had  actually  l>cen  siu  il 
out  then,  it   would  have  been  irregulnr,  because  tliere 
was  then  a  writ  of  error  pending,  and    no    ei:ecnlioii 
could  be  taken  out  the.i,  without  tte  leave  of  the  court, 
Penayer  v.  Brace.^ 

The  SoLiciTOK  Grneral  and  Taunton,  W.  E. 

sh«wed  cause  and,   nt  first,  contended,  that,  upon  U\e 

I    death  of  i\\Q plain tijf'm  error,  the  whole  of  the  proceed- 

I    lugsin  error  were  nullified,  and,  thatj  therefore,  it  was 
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laos.        as  if  there  wa«  no  writ  of  error  pending   when  the  writ 
KiNNAtRD     ^'^s  tested,  but  by 

and  Oilicrt 

^vergMs  Lord   Ellen  fioRorcfi,  C.   J.     "  In  the   report  of 

Venoi/crw  Brace,  in  Lord  Ha i/ittON J,  the  reason  given  is, 
tIial,the5///7f7Wrfl5  continues  until  the  court  be  apprized 
of  the  abatement  of  the  writ  of  error  by  the  death  of  the 
party,  for  they  ought  either  to  certify  the  writ  of 
error,  or  a  matter  of  excuse,  whicli  they  cannot  return 
unless  they  themselves  arc  certified  of  the  death  of  the 
party  which  they  may  be  by  some  entry  or  suggestion 
on  the  record." 

Taunton  tlien  contended,  that  it  appeared  from  the 
report  of  Pe»ot/er  v.  Brace,*  thai  the  record  bad  been 
certified,  and  that  according  to  Gigger*s  case,+  tfeerc 
was  a  distinction,  that  where  error  abates  by  tno* 
tion,  the  court  must  be  moved  for  execution,  but 
it  is  otherwise^  if,  for  variaocej  the  record  is  not  re* 
moved. 

•  Lord  ELLENKonouGii,C.  J.  ''There  is  an  actuaUtijy 
of  proceedings  by  the  writ  of  error,  although  it  is  not  re- 
turned. How  do  you  understand  the  expression  abate- 
ment by  reason  of  variance  ?  In  that  case  there  is  no 
cause  for  the  writ  of  error,  for  the  judge  returns  that 
there  is  no  such  record.'' 

Lawrence,  J.  observed  upon  the  statement  of  the 
case  in  Salkeld/ihui  the  error  had  been  certified' that  it 
seemed  inconsistent  with  the  reasoning  of  Lord  Jlolt  in 
liaymoncrs  report,  who  says,  that  the  court  ought  either 
to  certify  or  send  their  excuse  for  not  certifying. 

Rule  Absolute. 

*l  Salk.  3iy. 

+  1  Salk,  '265.  Action  was  brought  by  the  name  oiGiggetr 
and  a  writ  of  error  was  brought  as  Td  an  action  between  Giggnre 
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Tht  plaintiff  then  obtained   a  rule  to  shew  cause  18O6. 

wliy  he  should  not  be  at  liberty  to  sue  out  a  writ  of  exe-  k,nnaikd' 

cation  tested  of  the  last  term  :  a^d  Others 


vtrtut 
Lyalu 


Aod  cause  was  shewn  by  Littledale^  and 

The  Court  held,  that,  a  term  having  intervened,  it 
could  not  oow  be  done  ;  fbr  that,  if  the  record  were 
properly  made  up,  the  death  of  the  party  must  appear, 
in  order  to  shew  the  abatement  of  the  writ  of  error,  and. 
there  would  be  an  incousistencry  upon  the  record  in 
saiogout  the  execution  pending  the  writ  of  error. 

Role  discharged. 


The  Kino  against  Watsoi*.— 8th  Feb. 

The  uisions  mu$tjind  at  a  fact  lohethcr  a  pa  fish  can  or  can-  Conviction. 
not  kavc  tkt  benefit  of  the  43  EHz.  Ev.dtnc«.  1>aj 

T^HIS  was  a  rule  to  shew  cause  why  an  order  of  ses-     The  Kin© 
sions,   disallowing  the   appeal    of  the  defendant     vVaT*©!*. 
against  a  rate  for4he  relief  of  the  poor  of  the  township 
of  Bedlington,  in    the    parish   of  Jicdiington,  in  the 
county  of  Durham,  should   not  be  C|uashed   for  in-»  y 


and  the  defendants :  whereas  his  surname  was  Giggeer;  audit 
was  moved  that  the  c/r/irni/a/r^notw)  til  standings  the  writ  of  error, 
might  take  out  execution  ;  and  the  court  held  this  was  a  iatal 
variance,  and  that  the  record  was  not  removed  by  the  writ  of 
error,  but  would  not  meddle  as  to  the  execution.  Et  per 
Hoit,  C.  J.  Where  a  writ  of  error  abates  by  motion,  the  de* 
fendani  in  error  must  move  for  leave  to  take  out  execution; 
but  where  by  reason  of  variance,  the  record  is  not  removed, 
he  need  not  move  the  court  for  execution :  but  at  last  tb^ 
record  was  amcucied. 


If^ATSOV 
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^^^  sufficiency.  The  app^^lant,  who  xms  aa  occupier  of 
The  KiKG  lands  in  the  taid  township,  uppealed  to  the  session^ 
^gainat  the  rate,  on  the  ground  that  the  township  of 
Bedlinglon  was  not  in  point  of  law  entitled  to  maintain 
its  own  poor  by  a  separate  rate  made  upon  it^  apart 
from  the  rest  of  the  parish  of  Brdlipgton ;  but  that  the 
township  of  Bedlitigton,  together  with  the  fowosbipsof 
Net  her  ion,  C/ioppington,  East  Sleel^b^rny  We^  Sktkr 
l>ttrn,  and  Camboire,  (all  otf  which  townships  are  si? 
tuate  within  the  parish  of  Bedlington,)  ought  to  maio- 
tain  their  poor  conjointly  by  one  general  rate  for  the 
whole  parish  ;  hut  the  sessions  disallowed  the  appeal| 
subject  to  the  opinion  of  this  ^ourt  on  the  fojlpwing 
cane: — Previously,  and  up  to  the  year  1730^  the  sii 
several  townships  in  the  parish  pf  Bedlingto^  were 
Voited>  and  the  poor  pf  the  parUh  were  maintained  b; 
one  joint  and  general  rate  made  by  (be  four  church- 
wardens an^  two  overseers  appointed  fpr  the  whole 
parish,  upon  the  occupiers  of  rateable  properly  within 
the  same  j  from  1739  to  1753^  it  does  not  appear  by 
what  rate  thf  poor  of  the  parish  were  matpt^Mned,  or 
))ow  the  overseer^of  the  poor  wereappointed  duriogltbat 
period,  but  since  1753,  to  the  present  time,  th^  parish 
has  been  dividail  into  six  townships,  and  the  poor  of 
each  township  have  been  maintained  by  a  separate 
nite  made  iipon  each  respective  township^  ^nci separate 
overseers  ol*  the  poor  have  been  appointed  for  ^ch 
townsliip.  The  parish  of  Bedlington  (isu  rather  de-. 
creased  in  population  ;  but  the  decrease  has  been  prin- 
cipully  in  the  township  of  lUdUngton  i  twoo^c^.  for 
the  rernoviii  of  paupers  have  been  iqade»  from  the 
township  of  BedlitigiQH,  to  tlie  township  of  Ntikeiion, 
dated  the  17th  of  Jit/y  \7[)S ;  and  the  other  from  the 
township  of  Nriherioii  to  the  township  of  Bvdlington, 
flaied  the  J  3th  day  of  Soveinber  17y8  J  which  orders 
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of  removal  were  acquiesced  in.  The  rental  of  the  rate^       18O6. 
able  property  id  the  township  of  BedHmgton  appears    ^i^TKtva 
by  the  present  rate  to  be  d,g05l.  2s.    Tlie  parish  of     j^^^^ 
Btdkttgton,  IS  nTe  miles  in  lengthy  and  three  miles  in 
breadth  ;  constables  have  been  appointed  in  each  nf 
the  six  townships. 

Const,  in  support  of  the  rate  statedj  the  case, 

Lord  Ei.LENBORouGHj  C.  J.  'f  They  have  not 
stated  that  the  parish  cannot  have  the  benefit  of  the 
atat.  43.  Eliz.  c.  2y  but  that  should  have  been  stal- 
ed ;  for  it  is  with  them  to  decide  on  a  fact  and  not  for 
us." 

CoKST  then  eited  I^  v.  Leigh,*  Peari  t.  ffcsi^ 
garf  A,t  Rm  v.  Sir  WaUe  Hdrion,X  H^d  other  caises  to 
shew  thai  the  court  have  considered  it  4  matter  of 
discielion  to  he  inferred  fron^  the  ^cts  stated  in  the 
psse. 

Lord  Ef^LENBORouGiiy  C.  J.  ''If  I  were  to  draw  the 
presumption, I  shoiild  draw  the  contrary ^  for  up  to  17^9« 
it  would  be  clear  ihat^  till  that  time,  they  could  have 
the  benefit  of  the  43  Elif^.  c.  ^^  and  it  is  found  as  a  fact, 
that  the  parishes  have  since  decreased  in  population. 
I  know  that^  upon  that  subject,  there  are  difterent  opi«- 
nioQs,  but  I  would  rather  be  guided  by  the  words  of 
the  act ;  and  the  sessions  ought  to  find  it  as  a  fact 
one  way  or  the  other,  whether  the  parish  could  have 
the  benefit  of  the  43  i;/iz." 

Lawrence,  J.  ~  '*  In  the  oaae  of  the  King  v.  Leigh, 
there  might  have  been  a  way  of  providing  for  the 
poor  ii^  the  separate  townships,  immediately  after  the 

»  3  Term  Rep.  7}6.    t  3   Burn,   l6lO.    ;  1   Term.  Ref^ 

874.    . 
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ift06,       ^cl,  for  any  thing  that  appeared  in   that  ca^e,  wlrich 

TheKiMQ  '  roiglit  give  reason  to  infer,  that  it  never  had  the  benc- 

omui        fit  of  the  4S  Eliz.     But  here,  it  is  found  as  a  fact  that 

the  poor  have  always^  up  to  the  year  1739^  been  maio- 

tained  by  the  whole  parish/' 

It  was*  ordered  that  the   case  should 
go   back  to  be  re-stated. 


The  King  agaimt  Woodcock. — ^Qlh  Jan. 

c.  t,  Septnte  On  a  tOHVictum  before  a  jnsitce  if  ihe  peace^  U  muit  appear 
townships  or  esspreuly  upoH  the  statement  of  the  evidence^  that  the  of  me 
rst^.  ^^  committed  within  Jie  time  limited  for  the  oonvicliM; 

and  it  cannot  be  supplied  bjf  intendment  or  by  informetiw. 
Therefore,  where  a  conviction  stated  an  information  for 
an  offence  committed  mthin  S  months  last  past,  to  wit,  on  tie 
^^d  of  May  last  past,  and  the  evidence  was  stated  of  a  fact 
committed  on  the  Htd  day  of  May,  without  stating  in  vkat 
^ear,  and  without  reference  to  the  said  2Zd  day.ofM^y,t9 
ascertain  the  year;  it  was  quashed. 


The  Kiifo 
vtTtua 

M'OODCOCI. 


TN  a  conviction  before  two  justices  for  the  county  of 
Suffolk,  the  information  stated  that,  before  and 
at  the  time  of  the  committing  of  the  offence  therein- 
after mentioned,  ttie  dvftndant  was  a  malster  and  ma- 
ker of  malt,  to  wit,  at  Halesuorth,  in  the  county  of 
ISuff'olk,  and  so  being  there  such  mnlster  and  maker  o\ 
inalt,  he  the  said  //f'/ewi/iz/f  within  three  months  now 
last  pa&t,  (that  is  to  say)  on  the  *l^id  day  of  3/^i/,  now 
last  past,  at  Halesuorth  aforesaid,  in  the  said  couniy 
of  Suffolk,  did  wct^  water,  .lud  sprinkle,  and  cause  and 
suffer  to  be  wetted,  watered,  and  sprinkkd,  cerUiiu 
«)rn  and  •  graiT!  of  hhn  the  said  dtfevdant  ihcn  and 
tiicre  making  into  malt  in' a  certain  btatr  and  stiige  ol 
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operation,  &c,  against  the  form  of  the  statute,  where-       i860 
by  he  forfeited  2001. ;  and  prayed  ihe  judgment  of    xheloMo 
the  justices,  in  the  premises  ;  and  that  the  said  defen-       t>ertu*  r 
(f(7ft^  might  be  summoned  to  answer  the  premises,.  &c. 
It  stated  further,  that  thereupon,  afterwards,  (to   wit), 
on  the  4th  day  of  June,  at  IVoodbridge,  in   the   said 
coumj  of  Suffolk,  the  said  defendant  having  been  pre- 
viously duly  summoned,  appeared  to  make  his  defence 
io  his  proper  person,  and  having  heard  the  said  infor- 
mation read  pleaded,  notguitty.    The  conviction  then 
slated  the  evidence  as  foUows  :  "  Whereupon  we  the 
said  justices,  do  now  here,  at  the   request  of  the  said 
informer,  proceed  to  examine  unto  the  truth  of  the 
matters  contained  in  the  said  information,  and  there- 
upon, oh  the  day  and  year  last  aforesaid,  at  fVoodbridge 
aforesaid,  in  the  said  county  of  Suffolk,  William  Ro^ 
bifisoH,  supervisor  of  excise,  and  John  Rogers,  oificer 
of  excise,  two  credible  witnesses,  on  the  behalf  of  the 
mi  informer,  now  here  appear  before  us  the  said  jus* 
tices,  and  being  duly  sworn  by  us  the   said  justices, 
depose  and   sjiy  in  the  premises  as  follows:    and  firsrt 
the  said  William  Robinson,  on  his  oath  aforesaid,  far 
himself  saith,  that  he  is  a  supervisor  of  excise,  and  that 
the  said  defendant  at  the  time  of  the  committing  the 
offence  mentioned  in  the  said  information,  wasa.maU- 
ster  at  Hnlesworfh,  in  this  county,   that  he  with  John 
RogerSy  on  the  2f2d  day  of  May,  went  to  the  defendant's 
malthouse  at  flalesworth  aforesaid,  where  they   found 
a  floor  of  malt  then  in  operation."     Here  followed  the 
evidence  which  contained  no  further  intimation  of  the 
year, to  which  the  above  9«d  of  May  referred.  And  the' 
said  John  Rogers  on  his  oath   aforesaid,  for   himself 
saith,  that  be  was  with  the  last   witness  on  the  ^aid 
2£d  day  of  May  at  the  defendant's  malthouse,   tbstt 
he  saw  the  said  floor  of  malt,  and  has   no  doubt  but 
it  had  been  watered  after  taken  from  the  cistern.    And 
tlie  said  defendant  is  now  here  again  called  upon  by 
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isod.       as  the  said  justices  for  bis  further  defence  in  the  pre* 
TbTKiNo    roises,  but  no  other  evidence  is  now  here  produ€ed  lo 
•«»«       us  the  said  justices*" 

Albbason  objected  that  the  conviction  did  not  sUt^ 
in  the  evidence,  a  fact  committed  within  the  time  of 
three  months  next  previous  to  which  time  the  juris- 
diction of  the  justices  was  limited. 

The  Solicitoe-Gbhekai^  and  Frceue  was  with 
hiffij  contended^  itiat,  it  being  stated  in  the  informa- 
tion, that  the  offence  -was  committed  on  the  22d  of 
May  last  pasti  and  the  evidence  stating,  that  the  fact 
was  committed  on  the  £9dday  of  May,  it  must  be  pre- 
'  aumedto  be. the  same  dSd  day  of  May,  mentioned  ia 
the  information^  and  that  itmustalso  be  presumed  that 
the  evidence  given  applied  to  the  time  stated,  and 
that  in  order  to  shew  that  the  justices  had  ootjorisdic- 
tion,  the  defendant  ought  to  shew  clear! j^ from  thecoo- 
viction^  that  it  was  impossibk  that  the  evidence  could 
•pply- 

Lord  Ellenboroitoh,  C.J.  "  It  does  not  say 'oo 
tlie  same  £2d  day  of  May,'  so  as  to  refer  to  the  infor- 
mation. Then  your  iuformation  is  within  S  months 
last  past,  but,  fbr  any  thing  that  appears,  your  evidence 
is  not  even  within  a  year.  Here  is  no  specific  allega* 
'  tion  of  the  year  at  all,  and  no  reference  whereby  to 
ascertain  what  year  is  meaur,  and  non  liquet  upon  this 
statement,  but  they  had  evidence  of  a  fact  commit- 
ted on  the  fiSd  day  of  Jl/oy  1805." 

Lb  Blazsc,  J.  '*  It  does  not  appear  on  the  face  of 
theconvictionf  that  tlie  evidence  supports  the  infor- 
mation ;  for  the  fjAct  which  is  stated  ot  an  offence  com- 
mitted on  the  212d  of  May,  will  support  a  conviction 
ibr  any  other  year  than  the  year  1605." 

£/  per  curiam, 

.  Tub  CONVICTION  9CASRfi». 
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SfENCELY  qui  tarn  against  De   Willot.— 27th  Jan. 

On  crnt examination  to  try  the  credit  of  a  witness^  held  ihat  only  Cro«s.examint* 

gaeralquestions  can  bepfU^  or  such  as  relate  to  the  issue  in  ques-  »«on.  Credit  of 

...       J,         Witness. 
ti9ni  and  he  must  not  be  examined  as  to  particular  and  dutinctfactst 

collateral  to  the  issue,  in  order ^  ^  he  mis-state  therni  to  contradict 

him  by  another  witness,  * 

T^HIS  was  an  action  for  usury  on  a  contract  of  loan  q^i  tam 
■"^  between  the  defendant,  and  one  dc  Chambonas  an  q^^^^Iq^^ 
emigrant  French  marquis.  At  the  trial  before  Lord 
Ellenborouoh^  C.  J.  the  Marquis  de  Chambonas 
was  the  principal  witness  and  slated  the  contract  by 
way  of  loan  at  usurious  interest,  and  his  evidence  went 
clearly  to  prove  ihe plaintiff's  case. 

E&SKiNE  for  the  rff/>wcfaw/,  asked  him  what  repre- 
sentations he  had  made  to  one  SchalUnibtrg,  as  to 
the  money  advanced  by  him  Schulkmberg. 

Lord  Ellenborough^  C.  J.  held  this  question 
inadmissible.  The  witness  said  that  the  mo- 
ney advanced  by  the  defendant ,  was  not  upon  the 
same  terms.  The  object  of  the  question  was  to 
try  the  credit  of  the  witness;  for  it  was  stated  to  be 
the  fact;  that  Clutmbonas  had  represented  to  Dt  fiil^ 
lot,  Schullemberg  and  others,  that  he  had  means  of  em- 


*  I  have  used  the  words  general  quctJwiiS,  htre,  because  . 
I  find  them  upon  my  notes  as  altrjbuteu  to  Lawrence,  J. 
bat  1  do  not  precisely  understand,  whether  his  lordship  meant 
to  say,  that  general  questions  might  be  put  to  a  witness  in 
cross-examination  or  that  his  evidence  was  to  be  discredited 
hy  general  evidence  of  incredibility,  i.  e.  by  general  ques- 
tions put  to  other  witnesses  as  to  his  credibility.  See  my  note 
of  the  opinion  delivered  by  Lawreijc£,  J.  po^t,   page  S<^1» 

NO.  XXXI.    N.  S.  JP  P 
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1806.  ploying  money  in  mercantile  speculations,  by  which 
SfTncely  he  could  make  large  profits,  and  upon  this  speculatioB 
(}>n  cam  they  advanced  several  sums  to  him  upon  an  agree- 
lj£  WiLLUT.  ment  to  share  the  profits.  An  action  vras  brought  for 
usury  against  SchuUcmherg  also,  and  if  he  misre- 
presented the  fact  as  to  SckuUemberg,  it  was  in- 
tended to  call  him  to  discredit  the  witness  by  contra- 
dicting him;  or  if  he  stated  that  the  contract  was 
the  same,  it  would  appear  that  there  was  no  usury. 
The  plaint iff'*6  counsel  put  in  a  latitat  and  affidavit 
of  debt  by  Dc  IVillot  against  Dt  Chamboim^  on 
which  the  latter  tvas  arrested  as  for  money  lent,  t« 
shew  that  he  had  considered  it  as  a  loan  ;  but  Er- 
SKI  SB  intended  to  meet  this  by  shewing  that  the  mo- 
ney was  to  be  repaid  at  all  events,  but  the  amount  of 
the  gain,  or  whether  there  was  to  be  any  gain  at  all, 
was  to  depend  upon  the  amount  of  the  profits ^made. 
The /?/tfi>iii/r  obtained  a  verdict  for  25,0001.  damagt-s, 
and  upon  £uskin£  moving  for  a  rule  to  shew  cause 
v.hy  there  should  not  be  a  new  trial,  on  the  ground 
of  the  rtyection  of  this  evidence,  or  the  refusal  to  go 
into  the  cross-examination  upon. this  point,  the  court 
refused  the  rule  as  to  that  particular,  although  it  was 
granted  as  to  another  point,  which  went  upon  the  un- 
duly inlluencing  of  the  jury,  by  distributing  a,  certain 
memorial  in  court,  previous  to  the  trial. 

Lord  Ellknbokough,  C.  .J.  "  I  do  not  feel  that 
we  can  grant  the  rule  on  the  first  ground.  We  can- 
not try  all  these  cases  in  one  cause.  There  were  se- 
veral actions  for  usury  by  the  same  p/r/tw/i^  against 
several  emigrants,  and  De  Schullanhcrg  was  one.  His 
cause  stood  next  in  the  paper.  The  witness  said  that 
the  contract  between  him  and  De  JVil/ot  differed  from 
that  made  with  Sckullemberg ;  the  question  can  there- 
fore tend  to  prove  nothing  relative  to  the  issue,  and,  if 
we  are  to  examine  the  witness  as  to  other  causes^  in 
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order  to  try  his  credibility,  we  must  at  the  same  time       iso6. 
try  all  (he other  causes  on  one  issue.     All  the  contra-     spbncelt 
diction  in  his  testimony  was  left  to  tLejury."  quitam 

venus 

Lawrence,  J.  *'  If  it  was  the  same  contract,  it  *  i^^-^''' 
ihoold  be  put  so;  but  the  question  was, nut  in  that 
form.  It'ic  was  another  contract  to  try  his  credit, 
then  it  could  not  be  put  at  all.  I  think  it  has  been 
solemnly  decided,  that  any  question  to  try  the  credit  of 
a  witness  must  be  a  question  arising  out  of  the  cause^ 
or  it  must  be  a  general  question.  If  it  is  not  consi- 
dered as  decided,  it  is  fit  that  it  should  be  so  in  th^ 
most  solemn  way."  - 

Lord  Ellbnborough,  C.  J.  then  added,  that  be 
had  so  often  decided  the  point  at  Nisi  Prius^  that  he 
was  tired  of  it,  and  wished,  that,  in  future,  a  bill  of  ex- 
ceptions might  be  tendered,  in  order  to  put  the  question 
at  rest. 

Rule  nisi  refused,  quoad  hoc. 


BoE  on  the  demise  of  Cook  and  Elizabeth  his  wife 

in  right  of  the  said  Clizaiieth  against  Danvebs,— 

Fehruaty   12M. 

T,  T,  potsetaed  of  a  customary  estate^  parcel  of  the  mimor  Copjhold.  Cii% 

ofS,,  held  of  the  lord  of  the  manor  according  to  the  custom  ^°^'^^^y^  JJ*^^*^*- 

ofth€  manor  demiseable  by  copy  of  court^roll,    to  which  she  tatiuns,    i)e. 

908  admitted  on  payment  of  a  fine^  saving  the  right  of  the  *^*J'  '**"$"]?. 

lord,  and  ichich  she  surrendered  to  such  use  as  should  be  de-  tute  uf  frauds. 

clared  by  her  will  in  writings  and  of  which  she  had  granted  ^y"|*'  ^>»c»i. 

a  Uane  for  forty-one  years,  upon  licer^e  by  the  lord,  devised  ting      Custom 

the  same  by  thedescriptionof*'  all  that  copyhold  messuage  atS,  y'^'^^^^^J'^ 

to  Mary  C.  wife  ofC."  The  devise  was  contained  m  a  paper  Misn.,io<?r*of' 

of  injit ructions  written  Lu  her  attorney  in  her  presence,  for  the  ^*;^*:***^  "^'*' 

:.,,..,  '  Misdcscr  |>tion 

purpose  of  preparing  ajormal  will,  but  which  was  not  st^nci  oi  ctiau-  in  dc- 

bif  her,  she  dying  btjore  the  will  could  be  prepared,  in  17  SO.  ^"*'     ^"»'- 

Tiic paper  was  proved  as  a  will  in  the  ^cclcsiuUical  Court  in 
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1806«  178S.     Htrhdrxoas  admitted  to  theeitatea  hetr^inlTli, 

"  tf  «rf,  upon  his  death  ^ki»$on^  ako  t»  1 7  9 1 ;  and  they  receizd  roA 

vpon  the  lease  till  the  expiration  thereof  in  1 800.  After  zM, 
Elizabeth,  not  Mary  Cook,  the  actual  devisee ^  was  admitttdai 
devisee  and  brought  ejectment.     The  lease  contained  a  claute 
of  re'Cntry  for  non-payment  of  rent ^  and  a  forfdtnre  wi 
committed  by  the  tenant  ^twenty  years  before  ejectment  brou^kL 
Held  as  follows :  The  freehold  of  this  customary  estate  is  in 
the  lordf  though  it  is  not  held  ad  voluntatem  domini,  miit 
may  well  pass  by  the  description  of  copyhold  in  a  zcill,  if  tk 
intent  be  so^  whether  stria  ly  copyhold  or  customary  freehold. 
It  is  not  within  39  Car,  II,  c,  3,  *.  5,  nor. within  the  Iti 
and  Sth  sections,  where  the  words  *  by  will  in  writing  meass 
will  of  lands,  as  in  section  5  attested  by  three  witnessa,  A 
uHl  directing  the  use  of  a  copyhold  or  customary  atate,  ii 
neither  adeclaration  nor  an  assignment  ^of  a  trust  within  that 
statute  ',fory  there  is  no  separation  of  the  legal  and  equilabU 
estate,  which  is  essential  to  a  trust.     Such  customary  estait 
passes  by  the  surrender  and  wdl  according  to  the  custom^ 
and  such  a  paper  in  writing  proved  in  the  Ecclesiastical 
Court,  is  a  good  will  in  writing  under  the  custom,  by  ttualo^ 
to  (he  cases  upon  the  statute  of'  uills,  34  H,  VIII,    Also, 
the  receipt  of  rent  for  tucnty  years,  under  the  lease  granted 
by  the  testatrix,  is  no  adverse  possession  to  bar  the  entry  of  (^(^ 
diiii^ee  under  the  statute  of  limitations,  21    Jac,  I.  c,  1^, 
and  the  time  begins  to  run  against  her,  only  what  the  lease 
expires,  for,  till  then,  she  could  not  bring  ejectment  or  enter, 
and  she  was  not  bound  to  enter  for  the  forfeiture,     Neither 
did  the  descent  from  the  heir  of  the  testatrix  to  his  son,  dsrttt^ 
the  lease,  toll  the  entry:  for  the  entry  is  not  tolled  where  the 
only  remedy   is  by  entry,   as  in  the  case  of  a  devise,  nor 
'  where  the  estate  of  freehold  is  in  the  lord.     Held  also,  not- 
withstanding the  misnomer  ^  Mary /or  Elizabeth,  Eliza- 
beth shall  take  under  the  devisee^  ifthejuryjind  that  Eliza- 
beth was  thedeiisee  meant  by  the  testatrix, 

PoE  dcm.     ^11  IS  wcis  an  action  of  ejectment  to  recover  the  pos- 

iinoK  session  of  a  house  and  premises  situate  in  the  p^- 

l^ANVfciis.     rishofiV.  DuNstafi\  Stebunheath,oiher\\\seStrpury, 
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in  the  coonty  of  Middlesex.    The  declaration  was  en«       tsoe. 
titled  ot  Hilary  term,  4^  Geo.  III.    180«,   and  was     ^^^^^ 
upon  two  demises  by  Mark  Cook  and    Elizabeth    bis        Cook 
wife,  in  right  of  bis  said  wife ;  the  first  demise  being  laid     DAt^^Bi, 
apoDthe  1st  of  Jt//^,  1800,  and  the  second  upon  the  1st 
of  January,  180£;  and  at  the  trial  of  thiscaase  before 
ihe  Lord  Chief-Justice,  the  following  facts  were  ad- 
mitted and  a  verdict  was  fonnd  for   the  plaintiff^  sub*       ^ 
ject  to  the  opinion  of  the  court  on  the  following  case: — 
The  premises  in  question  are  parcel  of  the  manor  of 
Stebunheath,  otherwise  Stepney^  in  the  county  of  Mid-' 
dlcsex.    At  a  court  held  for  the   said   manor,  on  the 
12th  day  of  Jpril,    1743  ;  Thomazint  Taylor,  spin- 
ster, was  admitted  to   the  premises   in   question,  by 
the  description  of''  all  that  customary  messuage  or  tene^ 
mcnt,  with  the  appurtenances  on  thesouth  side  of  Rat^ 
cliffe  Broad-street,  late  in  the  occupation  of  Chandler 
Butcher,  to  have  and  to  hold  the  said  premises,  with 
the  appurtenances  unto  the  said    Thomazine  Taylor, 
her  heirs  and  assigns  forever,  of  the  lord  of  the  said 
manor  by  the  rod,  according  io  the  custom  of  the  said 
manor,  by  the  rent,  suit  of  court,  customs,  and  other 
services  thereof,  heretofore  due  and  of  right  accus- 
tomed ;'*  and  she  gave  to  the  lord  for  a  fine  for  such 
her  estate  and  entry  into  the  premises  ll.  5s.  and  fealty 
was  respited;  and  so,  saving  always  the  right  of  the 
lord,  the  said   Thomazint  Taylor  was  admitted  tenant 
thereof  in  form  aforesaid.     At  the  same  court,  the  said    ' 
Thomazine  Taylor,   according   to  the   custom  of  the 
manor,  surrendered  (amongst  others)  the  premises  in 
question,    into    the    hands  of  the  lord    of  the  said 
manor,  by  the  description  of  all  and  singular,  her  cus- 
tomary messuages,  tenements,   cottages,   lands,  and 
other  hereditaments  whatsoever,  lield  of  the   lord   of 
tVie  said  manor   by  copy  of  court-roll  with   their  and 
every  of  their  appurtenances  to  such  uses,  intents,  and 
purposes  as  the  said   Thomazine  Taylor,  in  or  by   her 
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^^*  last  will  and  testament  in  writing,  should  limit,  appoint, 
Dob  deii.  OF  declare.  The  court  books  of  the  manor  of  Slepttfy^ 
vetiut  ^^^  ^^  existence,  commence  in  the  year  l654,  Tbey 
Pamvlrs.  contain  entries  of  admissions  of  all  the  tenants  admit- 
ted to  the  premises  in  question  between  that  period  aod 
the  5d  of  May,  1791  ;  which  are  all  in  the  same  form. 
The  habendum  of  these  entries  is  also  in  the  same 
form  as  that  already  set  forth  in  the  admission  of  7Ao- 
mazine  Taylor,  and  the  admissions  are  sererally  fol- 
lowed by  entries  of  surrender  by  the  new  tenants  to 
the  same  uses  and  in  the  same  form  as  is  already  set 
forth  in  that  entry  ;  and  other  tenements  of  the  manor 
appear  to  have  passed  by  grants  similar  to  the  fore- 
going from  the  commencement  of  the  rolls.  **  Tho- 
mazine  Taylor  by  indenture  of  lease  of  the  7lhday 
of  June,  1 759  Cby  virtue  of  a  previous  license  from  the 
lord)  demised  the  premises  in  question  to  Dorothy 
Whiting  (since  deceased)  for  41  years  from  Midsum* 
mer  day  then  next  at  the  rent  of  81.  per  annum,  paya- 
ble quarterly  on  the  usual  rent  days,  and  subject  to  the 
following  proviso  for  re-entry  in  case  of  non-payment; 
provided  always,  that,  *'  if  it  shall  happen  the  said  year- 
^  ly  rent  of  8l.  or  any  part  thereof,  shall  be  behind  or  un- 
paid, in  part  or  in  all,  by  the  space  of  twenty-one  days, 
next  over  or  after  any  of  the  said  feast-daj's  or  times 
of  payment  on  which  the  same  ought  to  be  paid  as 
aforesaid,  or  if  all  and  every  of  the  defects,  decays, 
and  wants  of  reparations,  which  shall  from  time  to 
time  be  found  upon  any  such  view,  in  or  about  the 
said  demised  premises,  or  any  part  thereof,  be  not  well 
and  sufficiently  repaired  or  amended  within  the  time 
u  ( space  of  three  months  next  after  any  such  notice 
or  warning  in  writing,  left  or  given  as  afurcsaid,  or  if 
the  said  Dorothy  Whiting,  her  executors,  administra- 
tors, or  assigns,  ilo  not  well  and  truly  observe,  perform, 
*  and  keep,  all  and  every  the  covenants,  grants,  articles, 
and  agieements  hertin  ccnlained,  which,  ou  her  and 
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their  parts  aud  behalfs,  are  or  ought  to  be  observed,        I8O6. 
performed,  and  kept,  that,  then,  and  from  thenceforth,     Do»  dcm. 
and  at  all  times  afterwards,  it  shall  and  may  be  lawful        ^^^k 
uoto  aud  for  her  the  said  Thomazine  Taylor,  her  heirs    Dawmb*. 
or  assigns,  into  and  upon  the  said  hereby  demised  pre- 
mises, or  into  any  part  or  parcel  thereof,  in  the  name 
of  the  whole,  wholly  to  re-enter,  and  the  same  to  have 
again,  re-possess,  and  enjoy,  as  in  her  and  their  first 
and  former  estate."  The  -lessor  took  possession  of  the  • 
premises  under  this  lease,  and  she  and  her  representa- 
tive Mr.  John  Scott  Whiting,  the  present  tenant  in 
possession,  continued  to  occupy  them  from  the  com-  ,  . 

mcDcement  of  the  lease   until  the  expiration  of  it  at 
Mi^fswwiwr,  1800.     OwihtSAoiJugust,  1780,  Miss  - 

Tnifkr,  t)ie  lessor,  gave  directions  to  her  attorney  to 
prej^are  her  will,  and  he  accordingly  wrote  down  the 
following  instructions  for  it,  and  was  desired  to  attend 
her  therewith  the  following  morning  at  eleven  o'clock, 
to  have  it  executed  :  '*  Thomazine  Taj//or,  of  the  parish 
of  St.  Mary,  Rotherhithe,  com.  Surrey,  spinster,  by  • 
her  will  gives  to  Jehn  Noble,  the  father,  in  trust  for 
Richard  Noble  and  'Thomazine  Noble,  all  that  messu- 
age or  tenement,  situate  on  FisA^strcet  Hill,  London, 
in  trust  for  liis  two  children  until  their  ages  of  twenty- 
one  years ;  all  that  copyhold  messuage  or  tenement, 
siloale  in   Ratcliffe   Highway,  within  the   manor  of 

Sffpney,  to  Mari/  Coo/t,^wife  of Cook,  aiid  to  her 

fieirs  for  ever,  (no  surrender  to  use  of  will  ever  made ;) 

ail  the  residue  to  John  Noble,  absolutely.  To  be  buried 

i"  the  vault  under  Limehouse  church, -where  my  uncle 

and  aunt  Mervin  lie;  and  appointed  the  said  John  No  ' 

We  sole  executor ;   to   Mr.    Francis  Mason   my  best 

iliaiDond  ring  of  the  value  of  60I."     Before  any  will 

»as  formally   prepared   by  the   attorney  under  these 

insiractions,  viz.  upon  the  said   3d  of  August,   1780, 

Miss  Taylor  died,  leaving  Thomas  Danvers,  father  to 

^he  present  defendant,  her  heir  at  law.    These  instruc- 
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1806.        tions  were,  upon  the  25th  of  February,  1782,  pro- 
nounced for  and  established  as  the  only  will  of  Miss 
•  Taylor,  by  the  Prerogative  Court;  and  probate  tbereof 
iras  afterwards  granted  accordingly.    Upon  the  2Ul 
of  June,    1782,  the   said    Thomas  DanverSf  was  ad- 
mitted to  the  premises  in  question^  as  heir  at  law  of 
the  said  Thomazine  Taylor ,  in  the   accustomed  form 
above  set  forth  ;  the  rent  was  paid  to  the  said  TktMi 
Danrers,   from  the  time  of  Miss  Taylor*^  death  until 
the  death  of  the   said   Thomas  Danvers,  in  January, 
1791*  from  that  time  until  the  expimtion  of  the  lease 
to  his  son  James  Danvers,  the  defendant,  who  uponhi^ 
father's  death   was  admitted  the  Sd  of  May ,  179^^^ 
the  estate,  as  his  heir  at  law,  in  the  same  form  a$^ii^ 
father  was  admitted,  and,  upon  the  expiration  of  the 
lease,  made  a  new  demise  to  Mr.  Whiting,  anderwliicli 
the  latter  held  and  paid   rent  as  tenant  to  the  i^U^-' 
dant,  at  the  time  of  the  demise  laid  in  the  declaration. 
The  lessor  of  the  plaintiff,  Elizabeth,  was  adtiiiltecl  ta 
the  premises  in    question  upon  the  1st  of  iMemwri 
1801  ;  to  hold,  to  her  and  her  heirs,  of  the  lord,  ac- 
cording to  the  form  of  the  entry  before  set  forth,  bet  \ 
marriage  with  th^  other  lessor  was  proved  at  the  trial, 
nnd   it  was  also  proved   that  the    testatrix  ha<l  »^ 
relative  of  the  name  of  Cook,  except  the  lessor  of  the 
plaintiff,  Elizabeth,  and  that  she  was  the  person  y^^^ 
was  intended  to  take  by  the  name  of  Mary  Cook  as 
iloscrihod  in  the  instructions  of  the  3d  of  August,  M^^ 
Tlit^  question  for  the  opinion  of  the  court  is,  whellict 
•lie  lessors  of  the  plaintiff  are,  under   the  above  c:r- 
<;nn>5tanccs  entitled  to  recover. 

This  case  was  twice  argued  at  great  length,  Mi 
by  La  WES,  for  the  plaintiff,  and  Nolan,  for  the  A- 
J  aidant,  in  Trinity  Term,  1805;  and  secondly,  by  the 
Solicitor-Genbral  for  the  plaintiff  ;  and  Mabri^' 
AT  for  the  defendant,  in  Michaelmas  term  last^ 
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La  WES,  for  iheplainiiff,  on  the  first  argument^  con-  iw. 
leaded^  that  this  estate  was  copyhold^  and  as  such  pas* 
sed  under  the  will  of  Thomazine  Taylor,  which,  though 
not  attested  by  three  witnesses,  wasj  notwithstaudingja 
willin  writing  and  within  the  custom  of  the  manor. 
After  premising  that  all  the  cases  on  the  question 
whether  oopjrhold  or  freehold,  were  cited  in  Doe  dem. 
SmUk  V,  Smith,"^  and  Roe  d.  Conolly  v.  Ftrnon,\  in 
the  former  of  which  the  chief  difficulty  was,  that  the 
will  was  not  proved,  whereas,  in  this  case,  the  tes«« 
lamenlary  paper  was  pronounced  to  be  a  will; 
the  estate  in  question  constitutes  parcel  of  the 
manor,  which  is  alone  sufficient  to  constitute  a  copy* 
bold ;  all  customary  freehold  being  only  said  to  be 
holden  of  the  manor,  Britlel  v.  Ba(le,X  Crouihet  v. 
Oldfcild,%  Then,  if  it  be  copyhold,  it  is  not  necessary 
that  a  will  of  copyhold  lands  should  be  attested  in  the 
presence  of  three  witnesses  \  Jitorney-General  v. 
Barnei,%  Carey  v.  jiskew,\\  Attorney -General  v.  An-- 
drews**  WagstafvJVagstaff,t\'  and  Tufnellw .Page.l^ 
If  it  is  a  customary  freehold,  th^  legal  result  will  be 
the  same,  for  that  no  more  passes  by  a  will  than  a  copy- 
hold, but  by  the  surrender,  and  is  not  within  the  sta- 
tute of  wills,  32  H,  VIII.  c.  1,  s.  I .  For,  although  the 
words  of  that  act  are  general,  yet  they  are  explained 
by  the  34  and  35  11.  PI  1 1,  c.  5,  s.  3,  which  is  to  oh- 
viate  doubts  on  the  words,  '  estate  of  inheritance,'  and 
which  '  words  seised  of  estates  of  inheritance'  it  is 
declared   shall  be  taken  of  estates  of  fee^imple  only. 

*  This  is  a  case  which  was  very  lately  argued.     It  is  not 
reported  ;  I  have  notes  of  it,   but  it  is  not  dceided. 
+  5  East.  51,  75,  and  Smith's  liep.  31 S.  J I  I^rd  liaj/m.^3. 
S  1  Saik.  364.  IT  2  Vent.   597.  II  2  Brown's  Chan. 

Ca,  59.  ♦♦  1  rezejfy  225.  ++2  Vccre  tViil.  258. 

::  2  Atk.  37. 

KO.    XXXI.    N,  s.  Q  q 


Bjiwtkr|. 
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i8c«p        As  to  which  point  the  opinion  of  Lord  Hardwickc  in 
Dob  dem.      Tuffnell  V.  Page  is  express. 

CuoK' 

uJlVmm  Then  if  this  land  is  copyhold,  and  passes  by  the  will 
there  being  a  surrender  to  the  use  of  the  will,  there 
l^as  not  been  such  an  aflverse  possession,  within  any  of 
the  cases  upon  the  statute  of  limitations,  %\  Jac,  i 
p,  \6,  to  oust  the  lessor  of  the  plaintiff  of  the  remedy 
by  ejectment ;  for  he  had  no  right  to  enter,  until  after 
the  outstanding  lease  granted  by  TAamazine  Tayhr 
was  expired.  The  title  to  the  possession,  till  then,  cod- 
tinued  in  the  tenant;  he  had  the  legal  pussessioa 
during  the  lease,  and  the  lessor  of  the  plaintiff  could 
not  bring  an  ejectment  during  that  term  ;  nor  was  be 
bound  to  take  advantage  or  condition  of  the  forfeiture 
and  re-entry  for  non-payment  of  rent,  Orrell  r. 
Maddox,* 

Nolan,  contra^  for  the  defetfdant,  upon  the  qnes- 
lion  being  put  by  Lord  Ellen  borough,  C,  J.  whe- 
ther there  was  a  clause  of  re-entry  in  that  case  of  Or- 
rrll  V.  Maddox,  oWerved  that  ther^  was  not,  and  added 
'  that  if  the  case  should  turn  upon,  whether  it  was  parcel 
of  the  manor  or  not,  he  hoped  his  client  would  not  be 
concluded  by  it,  because  the  counsel  in  settling  the 
cus^had  agreed,  that  it  should  come  before  the  court 
upon  the  facts  of  the  admissions  merely,  to  save  ex- 
pellee to  the  parlies,  and,  that  it  would  be  necessary, 
if  it  sliould  be  determined  upon  that  point,  to  have 
the  verdict  of  the  jury  upon  the  fact,  after  producing 
before  them  all  the  court-rolls;  upon  which 

Lord  Kllemborougii,  C.   J.    observed,  that  tbey 
vonid  not  be  driven  to  that  point  merely. 

He  then  took  four  objections  ;yiVs^  that  this  is  not  a 
popyhold   but  ^  customary  freehold,  and  cannot  pass 

^  ^{unningfon  on  EJecdncat*  Appendix,  p,  +J8,  lujt  edfl. 
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except  by  a  will  attested  by  three  witnesses  under  the  aao^ 
statute  of  frauds,  £9  Car.  11.  c.  S,  s.  5 ;  or  secondly,,  DoTdei* 
snpposiog  it  not  to  be  within  that  clause,  that  it  is  with-  Coo^ 
in  tbe  other  branch  of  the  statute,  and  the  testamen  lary  xil^^^y'^f^ 
paper  must  be  signed  by  tbe  parties  as  a  declaration  pC 
trust  iu  writing  under  £Q  C«  //.  c.  S,  s.  7  ;  thirdly ^ 
supposing  it  to  have  passedby  the  will^  the  lessor  of  the 
p/ain/^  is  without  remedy,  because  he  is  barred  by 
the  statute  of  limitatioosi  either  by  the  adverse  poss^« 
sioDofthe  defendant  Bu6  his  father,  and  their  receipt 
of  rent  for  more  than  20  years  since  the  death  of  the 
testatrix,  or  by  not  having  taken  advantage  of  the 
right  of  entry  for  non-payment  of  rent;  aiid/oar^A- 
Iff,  that  there  was  a  descent  which  tolled  the  entry.  As 
to  the  first  point,  this  is  customary  freehold,  althoilgh 
it  is  staled  to  be  held  by  copy  of  court-roll,  fot,  to  red- 
der it  copyhold,  it  must  be  added  that  it  is  holden  ad 
voluntatem  dorhini,  Roc  dem.  Conolly  v.  Vernon J^ 
Hughes  V.  Harry, X  Gafe  v*  Noblc,^  Crouther  v.  OW- 
/nVe/.^Then,  if  the  freehold  is  id  the  tenant  as  it  is  In  cih- 
tomsLtj  estates,  and  not  in  the  lord  as  iil  copyholds,  the 
firststatute  of  wills  as  explained  by  the  second,does  apply 
to  such  customary  estates;  and  this  estate  passes  undei: 
the  will  and  not  by  ih^  suri*erider  merely,  and  fulls  withih 
the  statute  of  frauds,  and  is  within  the  reasdnd  aSsigtied 
bj  Lord  Ilardwickc  in  Tuffnell  V.  Tage.  That  case 
has  been  questioned,  although  it  cannot  n6w  be  over- 
turned; but  it  is  said  that  it  should  tiot  be  carried,  fur- 
ther, and  it  ouly  extends  to  copyholds.  IJitsscy  Vx 
Grilh,%  was  a  case  of  a  customary  freehold,  and 
it  was  there  held,  that  it  did  not  pass  by  tbe  will ;  but 
the  reason  assigned  there  does  not  exist  in  this  ckse^ 
for  in  that  case,  it  was  said,  there  was  no  custom 
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1806.       to  warrant  the  surrender  to  tbe  use  of  tbe  will,  nor 

Boz  dem.     could  the  lands  be  so  surrendered.    Tbe   inference 

Coo«       from  which  is,  that  tbcy  would  pass  by  the  will,  if  there 

DAiivBms.    was  such  a  surrender  and  a  custom  to  surrender;  both  of 

which  are  found  in  this  case.  In  11  Mot/.  5S>  it  is  sind 

where  a  castom  is,  that  all  lands  held  of  a  manor  shall 

pass  by  grant  and  admittance,  yet  they  may  be  freehold; 

Sogers  V.  Bradley.*  As  to  the  sit^ind  point  on  the  iffl- 

tuie  of  frauds ;  it  is  argued,  that  this  is  not  within  tbe 

statute  of  frauds  relating  to  Willi*,  because  it  is  not 

Within  the  statute  of  wills.  Bat  thatstatdte  tis  exjllaised 

by  the  34  add  55  H.VIII.  does  not  exclude  this 

estate ;  for  it  is  an  estate  of fee^imple  of  inberitaace." 

lord  iELLENBORouoH,C.  J.  *' Can  we  decide  with- 
out having  it  found  specially^  whether  there  is  a  custom 
of  devising  by  surrender  and  admittance  ?  There  is 
evidence  enough  from  which  a  jury  might  find  the 
custom;  but,  though  it  is  stated,  that  it  was  surrendered 
by  the  custom,  yei  that  is  not  tlie  correct  way  of  finding. 

After  examining  the  case,  i^  was  thought  that,  as  it 
was  not  necessary  to  have  the  case  stated  as  particu- 
larly as  upon  a  special  verdict,  there  was  sufficieutfrom 
which  to  infer  the  existence  of  the  custom,  and  it  was 
agreed  that  the  court  should  see  the  court-rolU, 
if  from  them  it  should  appear  that  the  inference  could 
be  repelled.'* 

Nolan.  "  Tliough  it  cannot  now  be  contended 
that  a  will  of  copyholds,  gt/a  n;t7/,  should  be  attested 
by  three  witnesses  under  tbe  statute  of  frauds,  yet  the 
surrender  to  the  use  of  the  will  creates  a  use  or  con- 
fidence of  which  the  will,  afterwards,  declares  tbe  ose, 
«r  amounts  to  an  appointment  or  assent  under  it;  aod 
will  therefore  require  to  be  signed  by  tbe  party,  under 

♦^  Fentr.  113. 
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the  ninth  section  of  the  ^atute  of  fnuds,  ^  C.  IL  e.  S.       i806. 

The^th  section  of  that  statute,  relates  to  wills  which  pasfs      ©„,  aeiii. 

lands  under  the  statu  teof  wills.  Section  the  7tb,  relates  to        Coo% 

express  declarations  of  trast  or  confidence,  and  enacts    Bisttmsw 

thai  '  declarations  of  trust  or  confidence  of  any  lands 

shall  be  manifested  and  proved  by  some  writing  sign^ 

ed  by  the  party  who  is  by  law  enabled  to  dedare  such 

trust,  or  ijr  Ats  laii  "will  in  writing;  or  else  shall  be 

void/     The  8th  sectioo  applies  lo   trusts  by  iaipU« 

cation  of  law^which  are  excepted.  And,  by  section  the 

9tb,  the  assignment  of  any  trust  or  confidence  shall 

likewise  be  in  writing,  signed  by  the  party,  or  by  such 

will.    Such  will  must  be  a  will  in  writing   signed  by 

the  party,  or  a  nuncupative  will  under  the  statute,  which 

does  not  fall  within   the  same  inconvenience^  because 

that  is  confined  to  property  of  30l.  value." 

Lend  Ellbnborouch,  C.  J.  '  Lawrence,  J.  and 
L^  Blanc,  J.  observed  that  the  word '  such'  was  not 
in  the  7th  section,  tt  did  not,  therefore,  reqnire  a  wilt 
signed  and  attested  by  three  witnesses,  but  merely  a 
will  in  writing ;  fhat  by  the  9th  section  the  word4 
'  such  wiir  could  bnly  refer  to  the  last  antecedent '  will'' 
namely,  a  will  in^  writing  under  the  7th  section ; 
but  if  the  word  such  had  been  contained  in  the  7  th 
section,  the  inference  would  follow,  that  it  must  be  at- 
tested by  three  witnesses.  By  the  terms  of  the  sur- 
render however  it  must  be  a  will  -in  writing. 

Noi.AN.  "  All  the  older  cases  expressly  state  that 
the  will  should  not  only  be  in  writing,  but  signed  by 
the  party.  The  words  of  the  re|)ort  in  2  liartia- 
Jis^oif,of  thecase  of  Tuffnell  v.  Page,  are  that  the  will 
must  be  in  writing,  *  then  its  being  signed  by  the  party 
will  be  sufficient  ;*    Soin.JRoe  v.  Ihyhot^*  Lord  C.  J. 

♦  2  B/tfct.  IM4» 
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1906.  De  Grey  says,  it  was  aigncd  by  the  testator^  this  there- 
fore is  a  sufficient  will.  It  seems  therefore  to  have 
been  the.  general  opinion  of  the  judges,  that  it  should 
be  signed.  As  Carey  y.  Jskew,  is  reported,  in  the  notes 
to  Peerc  Williams  that  case  is  against  the  necessity  of 
signature,  but  a^  the  statement  stands  in  the  text  of  the 
leporty  in  BroufCs  Cha.  Ca.  it  might  have  been  signed, 

Lawernce,  J.  *'  You  say  that  it  was  signed  in 
that  case ;  you  may  easily  ascertain  the  fact  by  search* 
ing  the  register  books." 

Nolan,  then  cited  Doe  A.  Tempest  v.  Dancer.^  In 
which  case  Lawrence,  J.  observed  that  Lord  Kenyon, 
said,  he  felt  that  there  was  much  force  in  Mr. 
Sco/^'s  argument  that  a  copyhold  estate  would  not 
pass  by  a  codicil  not  attested.  There  was  no  deci- 
sion however  in  that  case.  Then,  as  to  the  qaestion 
upon  the  statute  of  limitations,  and  whether  tbe  de- 
scent  tolls  the  entry;  JohnDanvers  was  admitted  in 
fee  and  received  the  rents  and  profits;  be  died,  and 
the  defendant  was  admitted  on  his  death,  and  has  con* 
tinned  ever  since  in  possession.  If  this  were  not  tbe 
tsase  of  a  will,  it  is  clear  that  there  was  a  descent  csst 
and  the  entry  thereby  was  tolled.  Co.  Litt.  ^¥),  ^ 
392;  and  Matheson  v.  Trott.f  In  oneof  Uie  latterre* 
ports  of  the  case,  however,  it  is  not  stated  that  tbe 
descent  is  not  tolled  where  there  is  a  devise;  but  the 
case  is  put  upon  a  different  ground,  and  ii  is  deoied 
that  there  was  a  disseisin  and  that  the  heir  was  ever 
in  possession,  and  that  is  the  ground  retied  upon  in 
Taylor  v.  Hordc,^  where  it  is  said  that  the  aocestct 
hud  been  iti  possession  but  never  ^as  seised  and  there 
was  no  descent.  But  here  as  the  party  cannot  claim 
by.  the  devise,  but  must  claim  by  the  surrender,  for 
otherwise  the  will  must  be  duly  attested,  it  operates 

m —  -  -----  ^_  1^- 
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as  if  there  were  no  will,  and  the  entry  is  tolled.  T%en  iBi)6. 
is  the  plaintiff  barred  by '  the  statute  of  limitations,  jJ^Tdem. 
21  Jac.  I.  c.  16.?  This  suggests  two  points ;  first  consi-  Co#« 
clering  the  estate  as  copyhold,  and  secondly,  consider-  PAimjis. 
ing  it  as  freehold.  The  words  of  the  statute  are  that 
'  no  persons  shall  make  an  entry  into  lands,  bat  within 
20  years  after  their  right  or  title  shall  first  descend  or 
accrue  to  them  ;'  and  it  operates  in  two  ways,  first 
as  a  bar  to  the  plaintiff  if  he  does  not  enter  within  the 
time;  and  secondly  as  a  title  to  the  defendant,  if  he 
has  been  in  possession  for  twenty  years.  First,  as 
a  copyhold :  the  admittance  is  the  investiture  of  the 
tenant  to  the  copyhold,  and  if  a  copyholder  has  a 
right  or  title  to  that  admittance,  the  whole  seisin  is 
barred,  if  he  does  not  claim  to  be  admitted  within 
twenty  years.  And  that  the  statute  of  limitations 
applies  to  copyholds  is  clear  from  Bro,  Abr.  Limi-* 
tations,  pL  2,  which  cites  6  E.  FI,,  upon  the  old  sta- 
tute of  limitations,  and  also  Shaw  v.  Tliompson,^  and 
Boe  d.  Tarrant  v.  Hellier,f  upon  the  new  statute. 
The  admittance  is  bis  right  or  title  to  the  entry 
^hich  he  ought  to  make  within  the  twenty  years ; 
as  such,  his  admittance  ought  to  be  within  twenty 
years/* 

Lawrence,  J.  *'  Entry,  io  the  case  of  an  heir,  will 

do  without  admittance  to  claim  the  title." 

KoLAN.  "I  confine  the  doctrine  toa  devisee,  whose 
admittance  will  entitle  him  to  all  the  effect  of  an  entry 
so  that  he  might  have  distrained  for  the  rent  with- 
out attornment,  before  the  statute  which  rendered 
attornment  unnecessary  Swinnerton  v.  Miller ;%  for 
admittance  is  the  act  in  law  which  puts  the  estate  in 
the  party,  as  in  th^  post ;  Coke's  Copyholder, §  and   io 

*  Moor,  410.     +  3  Term.   Rep.  ifis.     J  Hob.  177. 
§/>.  87,*.39. 
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1806.        the  case  of «  devisee  nothing  passes  until  admitUttcc'i 
pITd^     the  surrender  being  only  the  manifesting^  of  the  gran- 

CooE  tor's  ioient^aod  till  admittance  the  lord  taking  notice  of 
Piwv"**,  ^he  grantor  as  his  tenant.  Roe  v.  Uilks.*  -  Here, 
the  defendant  is  the  heir  at  law  in  whom  the  right  lo 
the  rents  and  profits  vests,  nothing  passing  to  the  devi- 
see, till  admittance.  The  heir  isadmitted  on  the  2lstof 
JuHt^  1782>  and  it  is  found  thai  he  received  (he  renls 
find  profits  from  the  death  of  the  testatrix ;  more  thau 
twenty- two  years  previous  to  the  time  of  bringing  this 
action  of  ejectment.  Here  is  then  a  complete  adverse 
possession  yi  the  defendant.  He  has  the  title  to  the 
possession  ;  the  lessor  of  the  p/aiit^t^  has  none.  The 
defendant  has  the  complete  legal  interest,  which  eigh- 
t^n  years  ago  be  reduces  into  possession ;  he  reoeires 
^he  rent  of  thf  tenant  for  mpre  than  twenty  years,  and 
this  receipt  of  the  rent  is  the  possession  of  the  teoaDt 
to  him.  Although  there  is  no  case  in  law.to  that  effect, 
jret  in  equity,  where  the  purchaser  of  a  copyhold,befoie 
admittance,  died,  and  devised  it,  and  his  wife  was  after- 
wards delivered  of  a  posthumous  daughter,  4ud  the 
devisee  tliinking  the  devise  was  void,  aufifered  her  lobe 
admitted,  and  after  twenty  years  brought  his  bill  ;it  vas 
sJBud,  that,  had  he  come  in  time,  he  might  have  had  a 
decree,  but  after  twenty  years,  and  paying  ren t so  loug, 
he  is  too  late,  Davy  v.  Bearddiam.'f  Secondly,  if  fbi* 
is  a  customary  freehold,  iht  plaintiff  is  barred  of  bis 
rightof  ^ntry  by  not  having  entered  witbio  twenty  years, 
notwithstanding  the  possession  of  the  tenantmighthave 
been  set  up.  against  him  in  ejectment.  For  there  are 
several  entries  into  laud,,  for  which  there  is  no  re- 
medy by  ejectment ;  it  being  necessary  that  in  eject- 
pit  n  I  there  should  be   an  actual  ouster  of  the  poi- 


r  2  iniwH,  l6.         t  2  Ch(f.  Ca.  .nj).  3  CM,  Rep.  4,  cited i: 
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session  fi9  well  as  ap. entry.     And:tbere  are  muDjr       isos; 
€otrie«  competent  to  tlie    landlord^  tbjs  being  only    D/^Tdi^^,, 
a  lease  for  years>  for  which,  not  even  trespass  will       Cook 
lie;  as  an  entry  to  demand  rent  or.fealty  ;  which "lat-    ©^^v'^uji. 
ter  still  exists.    He  might  have  entered  to  obtain  seisia 
4>ribe  freehold,  and  not  having  entered  to  demand  the 
seisioof  the  freehold  within  twenty  years,  he  is  barred." 

Lawrencb,  J.  ''  How  do  you  mean  to  demand 
seisin  of  the  freehold  i  Is  it  to  do  that  act  tipon  the 
lands  which  amounts  to  uhin  f  Have  you  any  case 
for  i\\^i,  to  shew  that  the  tenant  could  not  maintaid 

trespass.?'* 

NoLAKk  *'  Twfhr  ¥•  Hoi^e^  lays  down  that,  as  by 
jthe  oU  law  there  migbt  have  been  a  tenant  to  tlM| 
freeheld,  and  a  tenant  in  possession,  tbe  latter  W84 
merely  the  covenaotod  bailiff  of  the  tenant  of  tfao 
freehold ;  and  at  those  time)  tbe  tenant  of  the  freehold 
could  not  by  bis  lease  have  ousted  hiiiis(e)f  of  hU  righ( 
to  eater  to  o)>tain  seisin,  because  he  would  have  baired 
tbe  lord  of  \^fepdal  rights."* 

Lawrence,  J.  "  He  might  have  entered  to  view 
Waste;  but  are  these  bhy  of  ihe  entries  spok&i^  of  In 
the  statute;  does  not  that  mean  an  entry  to  get  posr 

session  f" 

NoLAH.  *'  I  constnte  tbe  statute  that  be  shoujd 
ffiakeentry  to  justify  his  title.  Otheri^ise  a  lease  for 
1000  years  will  preserve  the  entry,  aa4  this  conse^ 
quence  will  happen  ;  the  Ifsssor  in  such  a  cas^  inight 
Dot  be  in  possession  for  sixty  years;  but  a  disseisee  in 
a  writ  of  right  must  count  QD  fin  actual  seisin;  whicji 
is  a  matter  distinct  from  possession  :  then  he>  tlie 
Iwsor,  might  recover  upon  an  ejectment  for  that  k> 
l^hich  he  could  not  i^efer  tht  tight j  and  the.  n^^  day 

Ko.  xxxu  N.  s.  K  r 
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IBM.        the  person  ejected  niiglu  on  a  writ  of  right,  c^^iat  on 

.  iJJ^T"^,     his  seisin  and  recover  the  land.     Th^t  trinn  is  distinct 

Coox         from  possession  is  clear  from  Tayhr  v.  Horde,  whicli 

I^l^NVfiM/   slates  that  a  mere  entrj'  does  not  operate  as  a  ditum 

to  make  a  good  ttrnant  of  the  freehold. 

•  Lah'Rsnce,  J.  "That  onlj  means  that  trespass 
is  not  disseisin." 

.  Nolan.  ''In  Co.  L2V/.  ^49,  cases  are  put  of  rftfsff- 
sin  of  the  freehold  which  shall  be  no  ouster  of  the  term- 
or. Lift.  41  \,B.\  so  if  I  let  unto  a  man  certain  lands 
for  the  term  of  twenty  years,  and  another  dlssciscih 
me,  and  oust  the  termor  and  die  seised,  and  the  lands 
descend  to  his  )ieir,  I  may  not  enter;  ^nd  yet  the 
lessee  for  years  may  well '  enter,  becaaie  that  by  bis 
ktiivy  he  doth  not  bust  the  heir,  #b6  it  in  by  descent,  of 
the  freehold  which  'is  descended  onto  him ;  bot  onl; 
claimeth  t6  hair«  th«  lafnds  for  term  of'yeafS,  wbicb 
is  no  e.YpuIsi6n  from' the  freehold  of  the  heir,  wboisio 
hy'  descent.  Whleh'  sufficiently  shews,  that  there 
may  be  a  claim  of  the  freehold,  notwithstanding  tli^ 
term."    .  ' 

Lord  BLtEKBOitouoH,  C.  J.  "  There  1$  no  dissei- 
sin' unless  yoii  claim  to  be  seised  as  tenant  to  ibe 
lord  in  the  place  of  the  person  who  is  disseised**' 

.Nolan.     "  Seisin  is   said  in   Taylor  v,   Jf/brrfe,*to 

lye  a  technical  term  'to  denote  the  completion  of  that 

investiture^  by  which  the  tenant  was  admitted  to  ihe 

tenure,  and   without  which  tib  freehold  could  pass." 

And  ft  is  laid  down'  that  recovery  in  ejectment  is  no 

dis$ei$in:f    So  if'lhe  lord  eri^eir  for  the  purpose  of  being 

'    Seised,  h^  does  liot  disturb  the'  poissession  of  his  tenant 

further  than  i's  cohsislent  with  the  nature  of  the  term. 

• .     . .  .  .    •  '  * 

•  1  Burr.  107.*         +  1  Burr,  111,  113. 
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Fdroierly  it  would  operate  ag  nn.omUr  of  the  lessee;.       18O6. 

but  DOW   bewill  be  entilled  to  possession  under  his  x^^TdeZ 
lease."  ^**^* 


Lord  Ellen  BOROUGH;  C.  J.  "  Disseisin  is  a  per- 
idnal  trespass,  u  tortious  ouster  of  seisifi ;  it  is  there* 
fore  a  t^epass  on  the  person  entitled  to  the  frecl  old 
estate.  Can  you  shew,  that  the  lessor  of -the  plainiijf 
eould  have  entered  without  being  a  trespasser  on  the  ter- 
mor, who  bus  a  title  to  hold  under  the  ancestor;  for 
the  law  does  not  require  a  man  to  do  that  which  would 
make  hitn  a  trespas  ser.'' 

Nolan.  "  'J'he  old  law  might  require  that  he 
should  ;  fur  he  would  be  a  wrong  doer  in  not  entering 
to  give  the  lord  investiture  of  the  feudal  tenure,  lii 
tlie  time  of  Char  Us  It,  before  ih^  feodal  tenures  were 
abolished,  a  termor  was  considered  merely  as  a  co- 
venanted bailiff.  For  this  purpose  he  must  be  so  con- 
sidered still.  And  to  this  dny^  in  copyholds  there  is  a 
symbolical  delivery  of  the  lands  by  the  verge,'and  every 
liiue  a  uum  is  so  invested,  he  is  not  prevented  by  a 
long  lease  from  taking  the  investituroof  the  tenure  ;  so, 
in  the  case  of  an  incumbent  of  church  lands  which 
Jtre  leased  for  a  lon«{;.termin  pursuance  of  the  enablin<j; 
sUitules.;  when  ihc  incumbent  dies  the  investiture  of 
the  freehold,  by  llie  investiture  of  the  parson  in  the 
church,  is  effected,  nolwithslanding  the  lease." 

Lord  Ellenborougu,  C.J.  "  The  investiture  of 
tlie  incumbent  is  by  giving  him  the  key  and  .handle  of 
the  diurch-door,  which  gives  the  whole  parsonage. 
You  must  shew  that  the  lessor  of  the /;/<i////{/;ris obliged 
todisiraiu,  or  to  re-enter  for  non-payment  of  reutjs 

N0L1AX.  '^  It  muM  be  admitted  thiit  this  ar^utne^t 
is  directly  nrjainst  the  case  of  Urrell  v,  MadAik  ;  but 
I  must  contend,  that  he  must  enter  or  receive  the 


vertus 
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1R06.        rents  and  profits/  Then  he  might  be  put  tobring  a  wrllof 
Df,^  dtfio.     ^o'^v  or  of  right  of  »uch  a  kind,  in  %vhicb  the  jodgmeol 
Cook        is  only  quod  oblinet  seisinam  suam,  and  which  will  not 
VA^tLU.     afl[ect  the  possession."    He.  then  cited  several  io  «hicli     I 
the  party  did  not  claim  title  to  the  possession. "  If  any     j 
•  Other  construction  is  given  to  the  statute  than  thit 
which  compels  the  freeholder  to  recover  his  seisin 
within  twenty  years,  notwithstanding  an  ootstandin; 
ter/Uj  a  party  will  be  absolutely  deprived  of  his  writ  of     I 
right,  by  such  a  term  being  grafted  for  seventy  years 
only.  For,  if  this  is  a  bar  to  recovering  seisin  by  writ  of     j 
entry  during  the  time  of  the  lease,  the  demandant  can- 
not' say  that  he  was  seised  during  that  time/' 

Le  Blanc  ''  That  is,  supposing  the  freeholder 
not  to  be  seised  by  the  possession  of  his  ancestor'^ 
lessee,  or  by  the  receipt  of  tlie  rents  and  profits." 

Nolan.    ^'  Since  the  statute  of  attornments, tlie 
receipt  of  the  rents  and  profits  will  be  seisin ;  bot 
where  there  is  no  receipt  of  the  rents  and  profits^  the 
.    tenant  cannot  demand   upon  a  seisin  in  himself,  if  thb 
rule  is  to  apply  that  the  entry  is  to  be  suspended  dar* 
ing  the  term.     And  in  most  cases  of  a  writ  of  right  the 
demandant  avers   a  seisin  by  taking  the  rsp/res.    If  it 
U^  necessary  to  make  an  entry  for  the  purpose  of  maio- 
taining  his  right  to  the  land,  the  lessor  of  the ptmnHJ 
might  justify  upon  that  ground,  in  an  action  of  trespass. 
The  taking  of  the  rents  and  profits  is  an  adverse  pos- 
session, and  has  been  so  held  in   all  the  cases  which 
have  been  decided  upon  the  question  of  whetlier  there 
has  been  an  adverse  possession  between  two  joiot-te« 
.  nants  or  two  tenants  in 'common  ;  Doe  d.  Ftther  t. 
Taylor:'^ 

liAWEs,  in  reply.    ''  Tlie  doelrine  of  a  descent  toU 

■  «•  -  - 
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jiftg  the  entry  does  not  applj  either  to  the  case  of  a       ibos. 
xropjbold  or  to  that  of  a  will  where  the  party  claims    pTTdea. 
under  a  devise,  becaose  there  he  has  no  remedy  but  by       Cook 
eolry ;  and  for  the  same  reason  which  applies  to  copy-    dahviai. 
holdsi  there  can  be  no  descent  tolled  of  customary 
freeholdsj  because  the   interest  of   the  lord  is  con* 
ceroed/' 

TheSoLiciTOB  GfiKBBAL  upot)  the  second  argQ- 
ment^  for  the  plaintiff',  after  noticing  the  objectioos 
taken  byNoLAN  as  at>ove ;  ''Whether  this  be  customary 
freehold  or  copyhold  land  is  very  liltle  material  to  thii 
question.    Blachtone,  in  his  treatise  upon  the  subject, 
considers  that  the  freehold  is  in  the  lord,  and  that 
they  are  only  privileged  copyholds,   and  of  the  same 
opinion  is  Bracton,  lib.  2,-c.  8,  s.  2,  who  sa}'s,  Non 
habit  poteUatem  transfcrendi,  cum  liberum  ttnemcntum 
fiOH  hahet,  ud  dominus  :  and  in  the  cade  of  Sttphenson 
V.  Hi//,*  which  was  a  case  of  customary  tenement  held 
secundum  consuetudintm  mamrii,  the  court  held  that  (he  .  . 
freehold  was  in  the  lord^  and  that  the  tenant  could  not 
prescribe  as  a  freeholder;  and   Lord   Man^eld  says, 
*  What  signifies  the  custom  ;  clearly  the  freehold  is 
in   the  lord,  and   it  is  even   stronger  Uian  the  case 
ofcopyholds.'      Here,  if  any  proof  was  necessary,  the 
lease  itself  was  made  with  a  license  from  the  lord, 
who  could  only  be  required  to  give  his  licence  in  re« 
spect  of  the  freehold  being  in  him.    Then,  as  this  is 
property  which   passes  by  surrender  and    will,  it  is 
clearly  not  within  the  statute  of  frauds,  so  as  to  reqtiiie 
attestation  by  three  witnesses.*' 

Lord  Ellenborovgh,  C.  J.  observed  upon  the 
point,  whether  it  was  a  customary  freehold  or  a  copy- 
hold, that  it  might  be   immaterialj   for  it  Height  be 

♦  3  Burr.  1873. 
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180*6        like  a  copybold  for  this  purpose  of  passiog  \ff  the  sar- 
DurdTm.    /ender. 

C«»oK  The  SoLiciTos  Gbnkral.    "  It  is   said  that,  al- 

DANVtfns.  though  this  will  is  in  writing,  it  mast  be  signed  by  tl^ 
party,  because  it  is  a  declanition  of  trust ;  but  a  decla- 
ration of  trust  is  where  the  legal  estate  is  in  the  trustee, 
and  the  equitable  estate  is  in  hiai  who  creates  or  de- 
'  dares  the  trust,  but  this  will  passes,  not  mereljr  the  trait 
or  equitable  estate,  but  the  legal  iotere&i." 

Lawrbncis,  J.  **  ta  Tufae/l  v,  Poge,  in  Barm- 
dutous  report,  Lord  Hardicicke  says,  *  So  far  indeed 
is  necessary  that  it  should  be  in  writing;  but  if  it  is 
in  writing  and  signed  by  the  party,  that  is  sufficieol." 
The  SoMCiTOR-GENEaAL.  **  That  is  a  peculiar 
mode  of  expression,  which  does  not  plainly  intiroote 
that  it  should  necessarily  be  signed  by  the  party." 

^Lawuence,  J.  ''  Can  yo\x  conceive  that  tlie  sta- 
tute meant  to  say,  that  if  a  iDan  takes  uuvler  adecla- 
ration  of  a  trust,  he  must  have  a  bignature  of  tiie  partv; 
Lut,  if  he  takes  under  a  will  with  trusts,  he  need  not.  I:^ 
Dot  d.  Dofictr  v.  Tempest,  the  question  was,  whe- 
ihcx  copyholds,  purchased  after  the  making  of  a  will, 
passed  by  a  codicil  republishing  the  will  which  wa* 
liot  bigned  by  the  party.  It  was  apparently  held  lliaiit 
,  would  noi;  although  Lord  Kon/on,  C.J.  recommended 
the  parties  to  compromise.  The  case  occtirrtd  iu 
i7y^i ,  Mr.  Scoti  wjis  on  the  one  side,  and  xheSolid'or 
Cenerat(lhen  Mr.  tjibhs)  for  the  other,  f^ord  Knipn^ 
note  upon  the  case  is,  that  the  argument  on  the  7ii 
section  of  the  statute  of  fraiuis  is  strong  on  the  panu 
acknowledgment  of  a  prior  declaration  in  writing,  l^'*'^ 
the  object  of  the  statute  was  to  obviate  the  uiisclfie.^i 
arising  from  the  evidence  of  loose  conversation.*  hJ 
the  AUdriKij  General  v.  J/idrews,f  Lord  liardulckc 

'    *  Mr,  Tat  rant   was  mentioned  us  the  miornpy  in  ibffr«ie, 
^  from  whom  possibly  stime  iulorinaiioij  mijjlu  be  actjuii-^^  -* 

to  ihc  pa]K'is.  i  i  icsrtf,2Zj. 
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is  cbade  to  say,  ihat  copyhold  lands  are  not  witl>in  the       i$t^6, 

statote  of  frauds ;  standing  on  the  statute  qf'llen.  ri/I^ ;  j^Z^uk 
whereas  U  is  perfectly  clear  thai  they  are  aol  wikbin        Ca<*^ 

that  statute.     Here  ii)ust  be  sQme  mnijt^ke.  nivf  smsr 

The  Goart  then  intimated,  that  this  appeared  the  only 
difficult  point  in  the  case,  and  that,  t^^'it  should  be  ne^ 
cessary,  they  wduld  call  for  another  argument  as  to  that 
point  only.  * 

Maruyat,  contr^,  '*  As  to  the  question  upon  the 
statute  of  limitations  ;  the  enti-v  must  be  made  within 
twenty  year^  after  the  right  or  tiile  accrues,  and  there 
are  many  exceptions  expressly  stated  in  the  statute,  but 
this  of  an  outstanding  term  is  not  one.  And  if  the  party 
cannot  prosecute  lus  claim  by  ejectment,  he  ipust  re« 
sort  to  his  real  action  by  writ  of  right  or  writ  of  entry, 
but  he  must  proceed  within  the  twenty,' tl^e  thirty,  or 
fhe  sixty  j'ears.  The  party  accepts  seisin  frpm  tlie 
lord,  and  could  not  plead  non  tenure  in  a  rCfil  action.** 

Laweespe,  J.  ''  There  are  remedies  to  enforce 
the  payment  of  rent  under  the  statute  of  attornments, 
l>uthe  qould  not  have  entered.  The  question  is,whe-^ 
ther  he  could  have  entered  i  Could  he  have  entered 
aadpiade  a  lease  to  another  man  ;  the  statute  says,  that 
he  mast  enter." 

Makkyat.  '^  It  must  be  admitted,  that  he  would 
have  been  nonsuited  upon  an  ejectment,  but  he  inu9t 
proceed  lo  obtain  the  investiture  of  the  tenure  by  some 
other  naode.  The  case  of'Orrell  v.  Mnddox  is  distiir* 
guisbable;  for  the  question  there  wa«,whethcr  thep/<im* 
ff^shonld  in  the  first  instance  prove  the  receipt  of 
rent  within  twenty  years  by, herself  or  her  ancesinr, 
and  it  was  hel^  not  to  be  necessary.;  but  here  tl^e 
question  is  very  difTcreut,  for  it  is  actually  j;>roved  that 
iS'ie  drffndant  has  receivcc)  rent  for  twenty  years."  He 
then  mcnlior.cd  auolhcr  ca^c^of  which  1  took  the  tW- 
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1806.  lowing  note,  as  Ytt  stoted  that  it  wag  not  in  priM,  Vut 
j^^^Tte.     ^fcrred  for  some  aceoimt  of  the  facts  to  the  parliameih 

Co»«  tary  e&tea,  and-  also  lo  Frazer*B  Election  RtporU, 
I>IirTtM#  P*  97,  before  Ibe  /TonAffin  Committee.  *'Omlmv. 
Thornton  and  Smith,  tried  at  Su986x,  1793 :  There 
was  a  verdict  for  the  defendant^  and  tben  a  moUon 
fpr  a  new  trials  which  being  granted^  Ibe  p/atiUi/ 
failed  and  brought  a  writ  of  right.  OndoWi  lOth 
Nov.  \flQ9,  granted  a  lease  to  Waterton  for  lOOO 
years  at  is.  6d.  rent.  Tie  or  his  descendants  paid  rent 
to  1783;  several  years  were  paid  at  a  time.  7%oni/os  was 
in  possession  for  above  twenty  years,  and  had  paid  no  rent 
to  Waterton  nor  to  the  Onslows.  Waterton  paid  rent  to 
the  Onslows  till  1785,  but  how  Thornton  came  into  pos* 
session  did  not  appear.  The  Onslows  never  entered  during 
tbeirterm  of  1000  years;  e£d  o(  April,  1791f  Waterton 
surrendered  the  residue  of  the  terra  to  Onslow  for  three 
guineas,  and  he  brought  his  ejectment.  I  contended 
before  Hotham,  J.  that  as  the  title  accrued  od  the 
surrender  of  the  term,  till  that  happened  be  was  in  no 
situation  to  bring  his  ejectment.  The  demise  was  Isii 
a  few  days  short  of  the  date  of  the  surrender ;  be  had 
received  rents  from  Waterton,  and  Hotham  was  oF opi- 
nion that  we  were  entitled  to  i^ecover.  There  was  a 
motion  for  a  new  trial ;  of  which  I  can  obtain  no  ac- 
count. But  the  event  of  the  motion  was,  that  the 
'.  court  granted  a  new  trial,  and  the  plaintiff  failed  io 
his  ejectment ;  whether  he  went  down  to  triitl  oraban- 
domed  it,  I  do  not  know,  but  I  afterwards  drew  the 
]Mroceedings  in  a  writ  of  right,  for  Mr.  Onslow,  and 
after  some  delay  the  tenant  died/' 

Lawrence,  J.  '*  you  do  not  know  what  the  de- 
cision was.  It^musi  have  been  in  Lord  Kenyon^B  time 
when  he  hnew  of  Orrell  v.  Maddox,  There  although 
Onslow\he  plainiifhad  received  rent,  yet  his  tenant 
was  not  in  possession." 


ill  the  ForiyrSiith  Year  f^ George  III.  Sl» 

.   The  Solicitor  General  observed  upon  ibis  case       igoa. 

as  follows;    ''  Onslow's  ancestor,  upon  the  statement^     D.Td^ 

leased  for  1000  jears ;  fVattrton  paid  rent  till  1783;    '  Cook 

Smith  was  tenant  in  possession,  and  paid  to  IVaterton  ;     t>MlyXm%. 

thea  IVaterton  mxxendtr^.  As  between  fVaterton  and 

5/niVA,  the  statute  of  limitations  operated,  because  he 

had  got  into  possession  wrongfully.     But  possibly  the 

court  might  say,  you  going  upon  fVaterton's  title  by 

the  surrender,  shall   not  stand  in  a  better  situation 

than  be;  but  to  say  that,  if  the  lease  had  expired,  Oa- 

ihw  coald  have  been  barred,  would  have  been  absurd." 

Lord  Ellen  BOROUGH,  C.  J.    *f  In  that  way  every  ^ 
man  might  have  his  lands  taken  from  him  by  granting 
a  lease  for  twenty*one  years,  receiving  rent  all  the 
time,  and  not  having  his  attention  turned  to  the  fact  of 
who  was  in  the  actual  possession." 

Cfir.  adv.  vuH. 

And  now  the.opinion  of  the  court  was  delivered  to 
the  following  eifect,  by 

Lord  Ellcnborovgh,  C.  Jv  after  stating  the  case. 
'^  In  the  several  arguments  on  the  case,  many  points 
were  argued  with  much  ingenuity, on  several  ques- 
tions about  which  the  court  has  not  entertained  any 
doubt.  ]st.  Whether  the  estate  was  copyhold  or  cus- 
tomary freehold?  2dly,  Whether,  if  not  strictly  co- 
pyhold, it  passed  by  the  will  by  the  description  of  '  all 
that  copyhold  liind/  &c.  or,  whether  a  will  making 
use  of  such  a  description  is  sufficient  to  direct  the  use 
of  the  surrender  ?  3dly,  Whether  the  right  of  entry 
was  tolled  by  a  descent  cast  ?  And  lastly,  V^'hether  the 
ejectment  is  barred  by  twenty  yeurs*  possession,  during 
all  which  time  the  dtftudantami  his  father  received  the 
rent?  And  it  was  said  that,  although  there  was  a  subsist-  ^  ^^ 

ing  lease,  yet,  by  not  paying  rent,  the  tenant  permitted 
a  forfeiture  more  iluin  twenty  years  ago,and  the  lessor  ol' 
the  plaintiff  was  entitled  to  enter,  and  not  tiaving  done 
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1806.  so  within  twenty  years^  he  was  also  barred  on  that  ground 
DoiTTem,  ^^^  bringing  his  ejectment.  These  points  were  suffi- 
Cook  ciently  answered  in  the  argument,  and  it  is  not  neces- 
Pajiveb«.  sary  to  go  into  ihem  at  length.  The  estate  is  parcel 
of  the  manor  held  by  copy  of  court-roll  which  passed 
by  surrender^  and  was  demised  with  licence  from  the 
lord,  and  was  surrendered  by  T.  Taylor,  according  lo 
the  custom  of  the  manor,  to  such  uses  as  she  should 
appoint  by  her  will  in  writing.  So  circumstanced,  it 
appears  to  us,  the  freehold  was  in  the  lord,  and  not  ia 
the  tenant.  As  to  this  case,  therefore,  it  is  copyhold. 
It  is  called  '  all  her  copyhold'  in  the  will,  and  it  is  oot 
contended  that  she  had  any  other  estate  to  which  it  could 
apply,  and  supposing  it  to  be  a  misdescription » there 
cannot  be  a  doubt,  if  by  such  description  she  meant 
'  that  estate,  it  could  pass.  So,  as  to  the  other  objection, 
that  the  right  of  entry  is  tolled  by  the  descent,  two 
satisfactory  answers  have  been  given  :  that  the  objec- 
tion does  not  apply  to  customary  estate,  where  the 
estate  is  actually  in  the  lord,  nor  where  the  party  has 
no  remedy  but  by  entry.  In  like  manner  as  to  the  statute 
of  limiLalions,  the  estate  being  let  to  a  tenant  under  a 
lease  granted  by  the  devisor,  the  devised  could  not 
enter  to  support  the  ejectment  during  that  lease,  and 
if  there  was  a  forfeiture,  he  was  not  obliged  to  take  no- 
tice of  it.  But  the  point  most  material  is,  whether 
the  will  is  in  writing  under  the  terms  of  thesurrendcr, 
and  w.lielher  it'  docs  not  come  within  the  7lh  section 
of  the  si-iiule  of  frauds,  and  should  not  be  signed  ac- 
cording to  the  oj^iuionor  Lord  A'a/yow,  in  Doe  d.  Tern-' 
pest  V.  Dancer,  atjd  the  expressions  used  in  Tufncll  v. 
i^(Jgc.  On  this  we  had  some  strong  doubts,  but  we  are 
now  sall.siicd  that  a  will  to  direct  the  uses  of  a  copy- 
hold or  ci-.sLomary  estate  {.massing  by  surrender  is  not 
within  llie  slutule  of  iVautls,  and  nctd  not  be  signt<1, 
unless  it  is  iccinned  by  the  custom  of  the  manor.  ^^  e 
are  not  now  to  inruiire   whether  imnKdiatdv  after  the 
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Uatute  It  would  not  have  jbeen  best  to  have  held  that       iao6. 
copyholds  were  within  the  statute ;  for  the  uniform  cur-    D^Tdem. 
rent  of  authorities  is  that  they  are  not  within  it,  because        ^^°^ 
thejdo  not  pass  by  the  will,  but  by  the  surrender,  and    Dasivsri. 
it  is  therefore  not  a  devise  within  the  5lh  and  6th  sec- 
tion of  the  act.    The  7  th  section  requires  a  creation 
oftmst  or  confidence  to   be  manifested  by  writing 
signed  by  the  party,  or  by  his  last  will  in  writing.  And 
the  9th  section  requires  any  assignment  of  a  trust  or 
confidence  to  be  in  writing,  signed  by  the  party  or  by 
such  last  will.     It  was  contcjided  on   the  part  of  the 
defendant^  that  under  these  clauses  a  declaration    or 
creation  of  a  trust,  and  also  a  grant  or  assignment  of 
any  trust  must  be  in  writing  signed  by  the  party  or  by 
a  will  signed,  and  that  a  will  declaring  the  uses  of  a 
surrender  was  a  declaration  of  a  trust.    The  gentle*       , 
men  who  agued  this  felt  a    difficulty  as  to  the  parti- 
cular will   required.     If  they  put  it  as  a  will  attested 
by  three  witnessed,  they   had  to  encounter  every  deci* 
sion  which  held  that  in  this  case  a  will  with  three  wit- 
nesses was  not  necessary  :  yet  in  no  clause  6f  the  sta- 
tute is  there  a  will   of  land  mentioned,   which  does 
not  require  it  to  be  so  attested.    And   a  will  of  such 
customary  lands  is  no  grant  of  any  trust  nor  assign* 
meat  of  any  trust ;  for  there  is  no  separation  of  the 
legal  and  equitable  estate.    The  statute  itself  looked 
to  no  will  of  lands,  but  such  as  is  executed  as  there  di* 
rected  ;  and  having  done  this,  as  to  devises  of  lands, 
it  proceeds  to  protect  declarations  of  IruAi,  evidently 
alluding  to  the  equitable  interest  in   lands ;  and  the 
terms  in  the  7th  and  9Lh  section  must  refer  to  such  will 
of  lands.    This  will  is  therefore  not  within  the  statute 
of  frauds.    The  next  and  last  question  then  is,  whe- 
ther this  will  is  within  the    terms  of  the  surrender,  a 
will  in   writing.    Now   the  32  H.    Fill,  statute  of 
willfl^    gave  power  to  dispose  of  lands  whereof  the 
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parly  was  possessed  at  the  time,  by  will  in  writiop. 
Under  this  statute  short  notes  taken  by  a  lawyer  from 
the  testator  were  held  lo  be  a  good  will  in-  writing,  1 
Anderson,  34,  and  other  authorities  for  that  proposi- 
tion, mentioned  by  Lord  Coke.  Indeed  every  deci- 
sion on  the  statute  is  an  authority  of  what  in  Che  lan- 
guage of  the  law  is  a  wit)  in  writing,  And  in  Cart^ 
V.  Askew,  on  the  9th  of  May,  179^,  before  Sir  Vayi 
Kenyan,  master  of  the  rolls,^  sitting  for  the  LordCban- 
cellor,  his  honour  determined  that  a  mere  draft  of  h 
will,  the  signing  and  publication  of  which  were  pre- 
vented by  the  sudden  death  of  the  testator,  yet  being 
proved  in  the  ecclesiastical  court  as  a  testamentary  pa- 
per, was  sufficient  to  pass  copyholds,  which  the  testa- 
tor had  before  surrendered  to  the  use  of  his  will ;  Cw^i 
notes  to  the  ca^ie  of  fVagstafe  v.  Waptqfe.*  The  origi- 
nal will  in  that  case  was  produced  to  us  at  the  argument, 
and  it  was  as  it  was  taken  to  be  in  the  notes  to  that  work. 
We  are  therefore  of  opinion,  that  this  is  a  will  in  writ- 
ing wilhiu  the  words  of  the  surrender/' 

,      POSTEA  to  the  FLAIKTiyf* 
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'J  went y  Tears* 

possession. 

Clinrcblaiul 


In  tie  case  of  an  injury  done  to  church  lands^hy  a  Hvvtet  being 
penned  back  upon  them  by  a  keadstackf  the  proof  of  (he 
existence  of  the  hoadstock  for  about  SO  years^  though  it 
XDOuld  be  evidence  of  a  grant  in  other  cases  ^  is  not  snfdent 
to  warrant  the  continuance  of  it.    For  the  grant  of  the 
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prior  Ueumbent  wilt  not  bind  the  miccessor.    Bui  it  may  be        iS05. 
vsed  as  evidence  to  shew  an  ancient  grant  /    yet  even  that        """" 
cannot  be^  if  the  commencanent  of  the  first  erection  be  shewn^ 
for  thai  rebuts  the  pre$»mpti4m  of  antiquity^ 

TJPON  an  action  on  the  case  for  erecttog  a  tumbrel  Witi, 
bay,  in  the  whitsiering  grounds  of  tbe  defendant  vlwn* 
by  which  the  water  was  driven  back  upon  the  p/atn- 
iijps  garden  to  his  injury,  &c.  which  was  tried  before 
U  BATH  J  J.  at  Maidstone,  it  appeared  that  the  plaintiff 
was  ibe  vicar  of  D.  in  Kent,  and  the  injury  was  done 
to  the  garden  of  the  vicarage  house^  and  the  headstock 
or  tambrel  bay  was  made  somewhat  above  20  years 
ago,  and  the  learned  judge  held  that,  this  garden  being 
charch  land,  although  in  any  other  case  the  possession 
of  this  headstock  for  twenty  years,  would  have  been 
evidence  of  a  grant  by  deed,  yet  had  the  preceding 
vicar  made  such  a  grant,  it  would  not  bind  his  suc- 
cessor. He  therefore  refused  to  'nonsuit  the  plain^ 
tiff  on  this  ground,  and  called  upon  the  defendant  to 
shew  that  no  injury  was  done  to  Uie  garden.  A  ver- 
dict was  had  for  the  defendant. 

Shepuekd,  Serj.  (and  Pitcairn  was  with  him) 
obtained  a  rule  ni^  for  a  new  trial,  and  on  the  mo- 
tion. 

The  Court  recognised  this  opinion  of  the  learned 
judge,but  added  that  it  might  be  evidence  to  go  to  a 
jary  thai  there  was  a  headstock  anciently.  But  in 
this  case,  it  was  only  proved  that  this  individual  head- 
ttock  was  erected  about  that  time,  and  that  no  other 
was  ever  known  to  have  been  erected  there. 

Tbe  rule  nisi  was  granted  ;  and  upon  the  argument 
the  same  doctrine  was  acceded  toby  the  Court,  and 
the  case  was  afterwards  argued  and  decided  upon  tbe 
balance  of  the  evidence. 
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"::  Anon  YMotjs— Praclice.   Time  to  declare.— 4tli  M, 

Practice.  Ottt-  JfT^^jr^  ^„^  (^  arrested  on  a  joint  contract  for  a  small  debt,  ohi 

menu*  ^^^  other  debtor  is  not  ar rested j  but  is  abroad;  and  prouid- 

ings  to  outlamry  against  him  would  exhaust  the  debt ;  tk 

court  will  not  compel  the  defendant  who  is  arrested  to  rch- 

quish  his  right  to  plead  in  abatement. 

^onyaom.  /^ASELEY  moved  for  time  to  declare,  unless  the 
defendant  would  consent  not  to  plead  ia  abate- 
menl.  The  debt  was  only  201 :  The  defendant  vai 
arrested  on  a  joint  contract:  The  other  defendant  vsi 
a  common  soldier  abroad  :  if  the  p/aintif  declared  oi 
a  single  contract  against  one  of  the  defendants^  he 
would  be  discharged  out  of  custody,  and  he  miglit 
plead  in  abatement :  to  proceed  to  outlawry  vouM 
exhaust  all  the  amount  of  the  debt.  Upon  these  grounds 
Le  moved. 

The  Court  refused  the  rule  nisi,  and  said,  that  If  it 
was  done  in  a  case  of  small  value^  it  might  be  made  a 
precedent  for  a  case  of  larger  value.* 

*  I  have  no  note  whether  the  court  granted  a  comffion  rule 
for  time  to  declare. 


CASES 

ARGI7ED  AND  DETERMINER 

In  the  Court  of  King's  Benc\ 
IN  EASTER  TERM, 

In  the  46lh  Year  of  the  Reign  of  Geo,  III, 


The  King  against  The  Free-fishera  and   Dredgers  of 
WuiTSTABLE, — Jpril24. 

Where  «  cofnpany  was    incorporated  $olcly  for    adventure  Mandamus. 
and  profit  by  their  mutuaffabour^  and  to  receive  a  daily  pat/  g  e^2[*'"i",aoi 
for  such  work  as  each  tnetnber  should  perform  for  the  corpo-  tion, 
ratioHy  and  a  bye-law  was  depriving  one  of  his  profit  in  cer- 
tain cases  until  a  fne  be  paidy  as  if  he  ceased  to  he  a  free* 
man  J  and  where  one  was  so  deprived  of  profit,  held   that 
it  vas  not  ^n  amotion  from  the  corporation,  and  he  was  not 
entitled  to  a  writ  of  mandamus  to  restore  him^ 

THIS  was  a  rule  to  shew  cause  why  a  writ  of  mail'  ^^^ 

damus  should  not  issue  directed  to  the  defendants  ; 

comn^anding   them   to   restore  one  JV,  Adlcy  to  the  vcrJJ^ 

office  of  a  freeman  of  the  said  company.  The  prosecu-  "^^^  ^*"" 

*jj;  r  I-  «•'  «^  TlSUins,  etc, 

tor.'/rt/fy  was  a  freeman  o\  this  company,  whicli  wasan  oi  Wihtbta-* 
ancient  company,  and  was furllicr  incorporated  by  an  *"" 
actoflhe33d  G(0.  ///  The  company  werejoint-lessees 
ofa  certain  oyster-ground  and  weregoveriied  by  certain 
lye-laws;  under  which  eacli  member  is  bound  to  dredge 
a  certain  number  of  days  such  a  quantity  of  oysters  as 
tlie  ioieman  directs,  and  he  pays  lliem  a  certain  sura 
for  their  day's  work,  the  surplus  going  to  pay  the  in- 


S«0  Oua  in  B.  R.  in  Easier  Term, 

i80«.       terest  of  the  debt  due  by  the  company.    A  bye-l&v 
Xhe  Kmo     ^^  made  the  22d  of  July,  whereby  any  one  wlio 
vertui       should  be  engaged  in  any  other  oyster^grouDd  should 
visHBRa,  icc'of  pay  lOl.  for  every   oifeQce,  and  should  be  excluded  \ 
TViiiTiTABLK.  fi-^jjQ  1^11  share  of  profits  until   the  same  should  be  ; 
paid,  and  the  same  should  be  divided  as  if  such  free-  i 
man  had  wholly  ceased  to  be  a  freeman  of  the  com-  I 
pany .    The  prosecutor  performed  a  certain  day's  work 
*  and  demanded  6s.,  for  his  share,  of  the  foremaQ,  woo 
refused  to  pay  him  untU  he  had  paid  the  lOl.  accord- 
ing to  the  bye-law,  which  penalty  had  been  previous-  i 
ly  demanded  ;  but  he  had  no  notice  of  any  meeuog 
nor  any  summons  to  attend,  nor  any  notice  of  com* 
plaint.  The  prosecutor  was  by  such  proceedingsdeprived 
of  his  share  of  the  profits.    The   defendauii  by  tk  ; 
affidavit  of  their  foreman  stated  the  bye-law,  aod  tbe  i 
breach  thereof  by  the  prosecutor,  and  that  he  ^^ 
duly  summoned  to  attend  an  adjourned  codrti  ard 
that  he  refused  and  still  refuses  to  pay  the  jOlJQ^i 
but  it  did  not  state  the  express  adjudication  of  aQj 
fine. 

Sir  VicART  GiBBs,  Bayley,  Serjt.  and  Abboh, 
shewed  cause,  and  contended  that  the  real  object  of 
this  mandamus  was  to  compel  the  defendants  to  p^J 
6s.  The  company  agree  to  divide  their  profits  ac- 
cording to  certain  proportions,  and  afterwards  ^^1 
make  a  bye-law  to  impose  a  fine  upon  any  persoos 
who  commit  certain  acts,  namely,  who  engage  them- 
selves in  any  other  similar  concern  of  dredging  oyj* 
ters.  Upon  this  bye-law  the  prosecutor  is  convicle<i, 
and  is  deprived  of  certain  profits  until  it  is  paid,  ^"^ 
he  is  not  removed  from  the  corporation,  yet  tits 
V  mandamus  treats  him  as  if  he  were  removed,  and  ^^ 
recU  (he  company  to  restore  bim. 


In  tie  JFbrty-Sisii  Te^r  e/'Oeorge  III.  Sfil 

SHSPRBROySerj.  and  Dabcpibh,  observing  that  the       iao6« 
mode  of  proceeding  of  the  corporation  was  very  art*    xhTKiw^ 
Tally  contrived  to  prevent  the  prosecutor  from  obtain**       ^^'^ 
ing  redress^  argued  that  he  was  deprived  of  all  the  yisasBsrAcciof 
benefits  which  be  might  have  derived  from  being  a  Wbitwabw. 
member^  as  much  as  if  be  were  actually  amoved.    The 
ooly  privilege  of  the  corporation  is  the  participation 
Ofthepro6ts,  and  depriving  him  of  the  profits  and 
refiistDg  to  pay  a  day's  share  is  a  deprivation  of  all 
privileges  as  eflectually  as  a  regular  ateotion.    They 
are  partners^    and  no  action  will  lie  for  the   day's 
pay;  the  bye-law  says^  that  the  profits  shall  bedtvid^ 
ed  as  if  the  party  ceased  to  be  a  freeman.  This  there* 
foreis  a  complete  suspension  of  privilege  amounting 
to  an  absolute  atootion. 

The  CouBT  thought  that^  although  it  should  be  adf 
initted  that  the  prosecutor  could  hav^  no  other  remedy^ 
yet  the  writ  could  not  issue  to  restore  the  prosecutor^ 
considering  that  he  was  not  in  fact  amoved,  and  h^ 
was  not  ousted  of  his  privileges  as  a  corpcMratpr,  for 
he  might  still  attend  at  all  courts  and  meetiup^  aod 
exercise  any  other  rights  of  the  office. 

RVLB  DiSCVAftaBflft 


St BMCBtv  (qui  tarn)  agaimt  Di  Wiuoti>-* 
April  25M. 

Wkin  ^  a  qui  tan  aetUmfir  umry^tU  primtipdl  WtAictt^  file  New  TVia;. 
Ufwmr^kadiUitTikuiad  dphmtedmumoir  €mtiMnga  M$ait»  J^^^ 
mmt  of  lie  cote  iMek  mt  on^  m  tjjfkci  wkat  ^  fPTMctf, 
mditdi4n0t.ifpeart0iiaveb€en.m€ftiftk€jmrifrnor  to 
heeakuii^td  to  itj^nmu  tktm  ;  hid  that  the  dmoaerp  af 
lAti  drewnttaace  qfitr  the  tfial  watm0  a^  iitfideni  ^tmU 
foramtriat.  '  ^ 

no.  nxzi.  M.  !•  T  t 


SMK  Ckki  At  b.  K.  fn^Eatier  fern, 

s^ki^cEtr     pllStJ^lNE^  in  last  term,  oh^tained  a  rule  to  shew 

\et$ut  cause,  wnj  there  should  not  be  a  new  trial  in  tnii 

m  Wfttorr.    ^^^^  yp^jjj  affidavits,  stating  that  the  witne^  ChM^bo* 

n'atf  whose  cause  this  in  effect  was,  it  being  an  actioa 

for  penalties,  for  usury   in  a  loan  of  money  to  btai* 

Chamhcnai,  had  distributed  about  to  the  ueighbooring 

cuifee- houses  near  fVestminster  iia//,wbere  the  witneaws 

were,  a  certain  paper  entitled  a  Memorial,  purportiog 

to  be  a  statement  of  his  case,  one  of  which  was  proved 

to  have  come  to  the  possession  of  one  Ccnsoao*  vbo 

joStdfLtfid  as  interpreter.    Ckambouat,  being  a  Frauhr 

fluzfi,  wfyi  ^incapable  of  giving  his  evidence  in  EaugHfk, 

and  it  was  plainly  observable  that  CauanQ  often  osed 

expressions  of  his  own,  rather  than  a  close  translatian 

1[>f  the  eiridence ;  for  which  he  was  rebuked  by  the 

court.    It  appeared  that  a  large  impression  bad  be^n 

^worked  off  fbr  Chambonat,  but  it  did  not  appear  hov 

%iatty  Sf^re  actually  distributed,  nor  that  the  jury  hsd 

l^nmjof  them.     The  attorney  for  the  defentUnU 

VRd  not 'discover  this  fact  till  after  the  trial ;  and  the 

damages  recovered  were  to  the  amount  of  td,000l« 

GiiBBs'now  shewed  cause,  and  insisted  that  this 
paper  not  being  proved  to  have  come  to  the  hands  of 
the  jury,  and  possibly  being,  for  aught  that  appeared, 
the  irick  of  the  defendant  himself,  did  not  amounttosuch 
an  aadna  inAu^noe  ilpon  the  jury  as  to  en  title  the  dc^ 
fendant  to  a  new  trial* 

i  ^  -        \*  Qkwwofs  and  Dillon  eodeavouie^  to  assimilate 

-  .      .tbia«aie  lo  ibat  of  the  King  ^.JoUifft^  who  badcir- 

.cnbladja  «ll«nd-UU  in  the  assize  town  pi^vioas  io  the 

iUial4>£att  ja&matioQ  ag^hasC  hioiy  m  conse^uenew  of 

*  whiob  the  judgaj  ^i  wki^pHm,^p^  off  the  trial,  and  %hia 

•      ' : irrm r— 


cwrt  graot^d  a  ^rioiiiwil.  if»fpraiatioa  against  faioi..       1806. 
Aad  ibey  cootend^d  ibM^  ^l^hpugh  il»  affig^tt  h9  n/t?t    Sf ^iTH^ 
soch  a  paptr  as  laigbl  d<^  iniiiPi.  avd  aUbbugh  i^  migbi ,     <v*i una. 
not  be  suppoe^d  lo  bave  ao  Mueac^  npoq,  tbe  j vy»  yet  d,j  wHtw* 
it  would  be  a  proper  rule  to  preTent  any  possible  mis- 
coodact,  in  endeavouriiig  toinftuence  the  jurors^  by 
tbciring  that  eveo  a  foolish  'vdin  attempt,  would  iVus-  - 
trate  thc^  very  end  which  was  sought  tt^  be  gained  by 
it.    And  they  said  it  was  nbtdeaied  that  the  plaintiff 
and  (^ambonas  knew  of  it. 

Lord  Ellbnborough,  C.  J.  ^'  In  order  to  maVe  this 

a  foundation  for  a  new  trial,  it  should  b^.  shewii^  that 

the  paper  had  some  effect  actual  orprobable^ntbe  ver- 

di^  bat  it  i»  not  brought  withia the  sphe^  af  the  jury, 

audit  doMBOlappear,  that  any  were  given  away  Wker« 

they  were,  a,od  it  wooM  bt  dangerous  to  say,  thai  a 

trial  sbottld  be  questioned,  b^eaute  a  pa^  had  got  into 

the  haitds  of  a  witness,  especially   were  .the  damages 

ar«  heavy.    It  would  go  to  shake  all  the  vendiots  that 

may  be  obtained.  Admitting  all  tliatcan  be  proved-,  anit 

supposing  him  to  have  given  to  the  ioteit>tetev  m  foil 

statement  of  the  evidence  befpre  the  trial,  that  would 

not  be  a  ^uOicient  ground  fpr  a   n^w  trial.     It  is  hot 

staled  that  be   mistranslated  .any  thipg  ^  he  rambled 

aod  conducted  hjmself  strangely,  he  t^ti  before  the 

question  now  and  tben,  and  gav<?  great  trouble,  but  I 

cannot  say  that  he  incorporated  this  into  the  evidence 

from  intrinsic  knowledge,  and  not  as  evidence.  Charts 

bonas  was  attending  as  a  witness,  and   this  was   what 

be  could  swear;  suppose  a  witness  on  the  other  side 

was  attending,  and  this  is  a  communication   to  him  of 

what  is  to  be  sworn,  I  cannot  say  that  it  ought  to  vitiate 

the  trial.     For  suppose  the  party  tell  him  to  take  care 

what  he  swears,  for  that,  meaning  i^e  contents  of  the 

paper,  will  be  sworn  by  another  person  ;  I  cannot  say, 

tliat  it  should  affect  the  verdict.    I  cannot  say  that 

every  writing  of  any  kind,  and  however  circulated 

fhoald  affect  the  trial,  unless  the  verdict  was  likely  to 


S24  •    CoMf  til  H.  B.  •»  Emter  Term, 

«     i9Km.       be  influeiieed  bj  it.  la  the  cMe  of  Joi^e,  theie  mn 
Srsweiir    ^  publicatioa  in  the  place  of  trial,  and  the  objed  of 
qoitam      the  puUicatioQ  was  to  influeiioe  the  jury,  and  tbeie 
D»  WuMT.  was  no  other  object  apparent  upon  the  face  of  it.'' 

Gro8£>  J.  ''  Had  it  not  been  for  so  large  a  torn  we 
abottld  have  hardljr  beard  the  motion.  It  would  be  a 
precedent  of  a  very  dangerous  sort^  to  permit  a  oev 
trial  to  be  granted  for  this.  There  is  nothing  imputed 
to  the plainiif  that  he  was  party  to  it,  and  this  psper 
only  contained  in  reality  that  which  was  sworoj  and 
it  could  have  no  operation  upon  the  evidence  to  mi»* 
lead  the  jury/' 

.  Lawbbncb,  J.  ^'  A  new  trial  ought  not  to  be  gmt- 
ed  in  this  ^case.  There  is  no  reason  to  suppose  that  it 
had  any  influence  on  the  witness  or  the  jnry.  Where  a 
witness  has  had  that  testimony  pointed  out  to  him  vUch 
he  should  give,  and  which  he  would  not  otherwiscgivei 
or  where  the'  paper  influenced  the  jury>  that  vsttld 
be  a  ground  for  a  new  trial,  but  that  is,  not  so  beie. 
and  we  must  be  very  careful  in  overturning  verdicti 
&r  extrinsic  matter  set  up  afler  the  trial." 

Le  Blanc,  J.  '^  This  differs  materially  from  tie 
case  of  the' King  v.  Joliffe,  for  there  the  pablicatioo 
might  probably  influencie  the  jury,  and  it  w^s  very 
/ight  that  the  case  should  not  be  tried  by.  the  same 

Rule  piscHAaoBB* 


ffi  the  Forb/^SHxth  Tear  of  Georgt  11^  5t» 


Sfskqbjly  ^m  t|im  against  ScHULL£HBBBG.-r: 
25ihJpriL 

Wkcrcm  attorney  in  a  caitte  had  been  ierved  with  a  notice  to  . 
produce  an  agreement  entered  into  hy  hisKlieni^  held  that  he  Pnvil«g«. 
909  hound  to  give  evidence  of  the  conteres  of  such  notice  ;/or  Wuo^ifc 
the  privilege  as  to  evidence  is  confined  to  the  oral  or  writ- 
ten communications  , of  the  client  himself  f   and  does  not  ex- 
tend  to  all  papers  and  commimiodlit'ns  tehich  the  attorney  re- 
ceivei  in  the  course  of  the  cause* 

TN  tbM  caae^  which  waa  a  similar  actioo  for  penalties^    ^'"ST^ 
the  p/aifi/f^  had  delivered  a  notice  in   writing  to  Scbvllim* 
the  attorney  for  the  defendant  to  produce  the  original       *•••• 
agreement  in  writing,  and  upon  being  called   upon  to^ 
produce  it^  the  defendant's  attorney  said^  he  had  deli- 
vered it  to  Mr.  Qarrow,  one  of  the  counsel  for  the 
defendant.    The  counsel  for  the  plaintiff  would  thea 
have  exajnined  the  attorney  as  to  the  contents  of  the 
notice^  they  not  being  able  to  prove  it  by  any  other 
means.     To  this  the  counsel  for  the  defendant  objected^ 
tirgiug  that  it  was  the  privilege  of  the  client  that  hit 
attorney   should  not  be  allowed     to   disclose  those 
things  the  knowledge  of  which   he  acquired  in  the 
coarse  of  the  cause ;  and  his  testimony  was  rejected  by' 
Lord  Ellenborough,  C.  J.  who   tried   the  cause. 
Whereupon  for  want  of  provitig  the  contents  of  the 
notice  to  produce  \he  agreement,  without  which  the 
agreement  which  the  p/ain^}^  called  for  could  not  be? 
ideniifiedjthei^/aiiztf^was  nonsuited. 

Sir  Vic  AH  Y  GiBBs>  for  the  plaintiffs  in  last  Hilary 
Term^  obtained  a  rule  to  shew  cause  Why  the  nonsuit 
should  not  be  set  aside,  and  a  new  trial  had  ;  and  noiT' 

Gabbow  and  Reader  shewed  cause;  ''  If  the  law 
requires  a  party  to  serve  a  paper  on  the  other  party/ 
he  ought  to  prove  the  serviM  regularly,  and  aol  to 


50S  C€nearUB^R.imEiaitrT€rm, 

take  the  chance  of  the  diligence  of  the  attorney  t)n  the 
other  aide,  and  presume  opon  his  being  able  to  extract 
the  evidence  required  o^t  of  him.  The  attorney  therefore 
ought  not  to  be  called  upon  to  produce  the  nolice, 
neither  ought  his  memory  to  be  taxed  with  the  con- 
tents of  the  notice;  for  thai  falls  within  the  principle 
that  you  shall  notextract  any  thing  From  bim,  which 
was  communicated  confidentially  by  his  ctienti  and 
that  rule  should  extend  to  every  tiling  which  is  com- 
municated to  him  for  Kio  client's  benefit^  in  tbecourie 
of  the  cause/' 

L*  Blalc,  J.    ^<  Suppose  lie  were  Ibe  seivaoti  aad 
mot  the  attorney  of  the  plaintiff.** 

Garrow.  "  It  is  said  that  even  in  that  case  he 
ought  not  to  communicate  it ;  but  a  fortiori,  he  shouSd 
not^  if  he  be  attorney.  If  the  notice  were  6rst  served 
npon  SckulUmburgh,  the  defendant^  instead  of  Moort 
the  attorney >and  SchulUmburgh  had  communicated  the 
contents  to  Moore,  then  it  would  be  clear  that  Koore 
-ought  not  to  disclose  the  contents  of  that  comoiDnica- 
tJon  ;  ftnd  the  attorney  for  the  plaintiff  was  not  bound 
to  serve  the  notice  upon  Moore,  but  ought  the  ratbei 
to  have  served  it  on  the  defendant  personallyi  ^  ^^ 
did  also  in  this  case,  he  ought  not  to  be  put  in  a  better 
situation  by  doing  that  which  was  an  unnecessary^  ^ 
not  a  nugatory  act/' 

Lord  ELLBfiTBORovoH}  C.J*  ^'  la  it  not  a  privilege 
restricted  to  that  which  the  client  communicates  him- 
self?  I  thought  indeed,  al  ibe  trial,  that  gb  it  was  s 
communication  which  he  received  as  attorney,  in  l^i^ 
conSdential  character^  he  was  entitled  to  refuse  the 
answer/' 

.  Gaerow.  ^'  I  admit  that  the  attorney  may  he 
permitted  to  prove  that  be  received  the  notice.  Bat 
the  coAtenti  must  be  oonaideied  aa  a  comuDfueatioa 


In  tkt  Forty^Sixtk  YcarofGwrgt  lit. 

in  the  cause,  whether  by  the  pSrtyor  from  any  other       1806. 

persoQ,  and  I  do  not  understand  the  rule  to  be  confi*  Sfemcilw 
netl  solely  to  the  oral  or  written  cGanmunications  of  the  •««'*»  ^ 
client  himself." 


BXBO* 


Reader  on  the aatne aide, contended  that  as  the  plain' 
tifhBd  not  shewn  that  the  original  notice  was  lost,  he 
coold  not  be  let  in  to  prove  the  contents  of  it,  in  this 
way  by  parol  evidence,  and  that  such  a  notice  must  be 
proved  Kke  all  other  documents,  by  producing  the 
original  or  proving  the  loss  of  it,  in  order  to  let  in  parol 
evidence. 

LordELLENBORouoH,  C.J.  *'The  question  is, 
whether  the  plaintiff^  ought  to  be  let  into  secondary 
evidence  of  the  contents  of  a  paper,  served  in  tite 
course  of  the  cause,  that  paper  being  mislaid  i  Unless 
the  witness  of  whom  the  question  as  to  the  contents 
was  demanded  stood  in  a  differentsituation  from  other 
witnesses,  they  have  a  right  to  ask  him  the  qnestioa 
89  to  the  contents  of  it.  Then  is  he  privileged  from 
his  situation  as  attorney  in  the  cause?  Had  it  happened 
that  the  notice  had  been  delivered  to  him,  in  the  pre- 
sence of  his  client,  and  instead  of  reading  it  himself, 
the  client  had  read  it  to  him,  it  might  have  given  rise 
toanai^ment  fhatit  was  only  an  oral  commnnicflh 
tion  to  him  by  his  client ;  but  here  he  read  it  himself, 
and  the  ntle  is  confined  to  all  things  which  the  client' 
commnnicates  to  bis  attorney.  I  thought  that  it  ex- 
tendi to  «ll  things  of  whioh  becomes  to  the  knonu 
ledge'in  virtue  6f  his  character  as  attorney,  but  now  I 
think  it  aivst  be  understood  with  the  limitation,  that  k 
musl  be  what  hedenrives  from  the  oral  or  written  com* 
nuQiwtion  of  Itii  cliefit;'' 

RuL8  ABsoiuxs  foT  a  Bcw  trial*  . 


IfAOiiiaits 


CaH$  in  B.  R.  in Easter-Ttrm^ 


OtLK  against  Maginnts. — 2Jfkh  April. 
WAere  a  captain  nf  a  ve€$el  abroad  ^rno  upon  tit  omnifor 
pwcidom  svpplUdfor  ike  me  o/tke  skip^  and  hefon  tk  M    | 
became  due  or  was  presented  for  acceptance  iettld  mtk    < 
tJiem^  and  at  ike  time  of  presentation  for  acegptoMt^  tkrt 
vas  notking  due  to  him  ;  keld^  that  this  was  not  sufficient  ta 
dispense  vith  the  necessity  of  notice  to  kim,  the  dnnsef^^t^ 
man-acceptance, 

iao6.        TNfl«wro/wiV  by  the  payee  of  a  foreign  bill  ofex* 

Q^^  change  against  the  drawer^  the  defendant^  who  was 

verfiM       captain  of  a  vessel  belonging  to  Messrs.  X^rjmx  and 

Co.  at  Liverpool,  being  then  at  Demerarc,  drevi  a  bill 

upon  Messrs.  Mullion,  Lennox,  and  Co.  at  Livtrfaolt 

io  favour  of  the  plaintiff',  a  merchant  at  Demerarc, 

dated  25th  January, \B(H.  Before  the  bill  was  present- 

td,  the  drawer  came  to  England,  and  arrived  in  Aby 

in  the  same  year^  and  left  England  again  in  June  fol* 

lowing,  and  was  absent  at  the  time  of  the  preseotmg 

for  acceptance  and  for  payment.    The  bill  was  dravs 

for  supplies  furnished  for  the  ship ;  and  while  in  £^* 

land  he  came  to'  an  account  with  Messrs.  Lennox,  in 

which  he  charged  for  these  supplies,  and  was  paid  for 

them.     On  the  22d  of  October,  1802^  when  tbe  bill 

.became  due,  it  was  presented  for  payment  and  pfote»- 

tedjbut  although  acceptance  was  refused,  and  it  was 

noted  for  non-acceptance,  ther£  was  no  notice|0<)C 

protest  to  the  drawer  for  non-acceptancej  and  it  was 

.contended  .that  there  was  no  necessitj.  fof  either^  as 

tfcere  were  np  ejects  in  tjbe  bands  of  the  drawea  at  tiie 

time  of  the  presenting  it  for  ^cceptaAce^  altbQ9gh  t^ 

the  time  of  the  drawing  of  tbe  bill  there  was  a  bs« 

lance  of  1161.  payable  to  Jfagtmisf,  tbe  drawer,  by 

Lennox  and  Co.  at  LiverpooL    Tbe  holder  beiog  9t 

Liverpool  returned  it  to  the  payee  at  JDciiKrani.   M 


/n  the  Fortsf'Sixih  Year  of  George  III.  SSSi 

the  trial  before  Lord  Ellenbobough,  C.  J.  at  Guild'-       t8O0. 

hall,  the  plaintiff  was   nonsuited,  on  the  ground   that       "J^ 

Maginnii  never  had  notice  of  the  non  acceptance.  ««*«'» 

^  *  Mao  tw  wit* 

Taddy  bow  moved  for  a  new  trial,  and  endeavoured 

tobrin^tbis  case  within  the  principle  of^the  case 

of  Rogers  Y.  Stepkens,^  and  Bicktrdikey^  Bollmanf 

It  was   Bot  contended,   he    s^id^    that  the  plaintiff 

should  have  given  notice^  but  the  holder  at  lAver-- 

pooL 

Lord  Ellsnbobough,  C.  J.  ^' The  cases  have 
never  been  carried  farther  than  to  dispense  with  no- 
tice, where  there  were  no  effects  in  the  hands  of  the 
drawer  at  the  time  of  the  making  of  the  bill,  nor  after- 
wards during  the  time  for  which  the  bill  is  drawn. 
That  was  the  effect  of  the  decision  in  Bickerdikc  v. 
Bollmam,  which  was  not  very  much  approved  of  ^t 
the  time,  and  I^  for  one,  will  not  extend  it;  and 
it  is  expressly  laid  down,  thatyou  are  not  bound  to  pre- 
sent  a  bill  for  acceptance  before  it  is  due,  but,  if  you 
do  present  it,  you  must  communicate  to  the  party  the 
knowledge  which  yon  have,  and  give  notice  of  the 
dishonour  by  non-acceptance." 

Rule  nisi  refused.^: 


»  2  r:  Rtp.714,.  +1  T.  lUp.  405. 

(  "  It  IS  not  necessary  to  say  whether  the  rule  which  dis« 
**  penses  with  notice,  in  cases  where  the  drawer  has  no  effects 
"  in  ttjc  hands  of  (be  drawee,  was  wisely  adopted  or  not. 
"  That  rule  certainly  prpceeds  upon  the  ground  of  fraud  in 
'*  the  drawer ;  and  the  courts  have  said,  that,  where  the 
'*  drawer  has  been  guilty  of  fraud,  he  shall  not  claim  the 
*•  protection  of  those  rules,  which  were  introduced  for  the 
"benefit  of  drawers  f^cting  bondjide.  When  a  person  draws 
**  a  bill  upon  another,  wbP  has  no  effects  ia  his  hands,  he  is 
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TUBNEB  l7gafltS#  KiCHABDSON    Blld  RoTHEUHAM, 

assignees  of  Barbeb.— £4fA  JpriL 

Where  tie  assigneei  of  a  bankrupt,  whg  xdo*  posseued  of  a  teriy 

Covenant!  merelj/^  put  the  same  vp  to  auctiou,  to  mcertain  whether  it  ues 

AMignee.  fff  value,  without  giving  themelves  out  to  be  the  proprietorit 

anif  there  being  no  biddere,  interfered  no  further  in  tht  matitu 

and  never  received  rents ;  held,  thai  the^  xfiere  not  (uuapcr<^^ 

in  covenant  to  the  letsor^ 

"  '  —■■■■■—  .  .    ■  !■ ■■,.■■■■  .  |.|    ■    I 

**.  not  ^Dtilled  to  notice  of  its  boing  d»konoured,  since,  ^ 
**  must  know  ifithout  such  tioticei  that  funds  have  Dot  been 
•*  provided  to  answer  it."  Per  Chambre,  J.  in  QegS  ^* 
Cotton,  S  Bo$.  and  J^ul  23.0. 

In  Jfaiwi/n  v.  6V.  Quintins,  1  Bos,  and  Pul.  655-  ^F'» 
C^  J.  said,  "  it  might  be  a  proper  caption  to  bill- holders  not 
"  to  rely  on  it  as  a  general  rule,  tbat   if  the  drawer  hsd  BOl 
^'  any  eficcU  in  thp  hands  of  the  apcrptor,  nptice  iras  not 
"  necessary.  Tjie  cases  of  acceptance  on  the  faith  of  consign- 
*^  ments  from  the  drawer  not  come  to  hand,  and  the  cases  of 
•*  acceptji^nces  on  the  ground  of  fair  mercantile   ^greemtnts, 
**  might  bp  stated  as  exceptions,  and  there  might  possibly  be 
^*  many  others.    Sec  also  C^gg  v.  Cotton,  3  Bos.  a&d  Pv'* 
•'  239>  where  A.  the  agent  in  America ot  B,  in  England^bW^ 
^*  a  bill  upon  B.  and  indpfscd  i(  to  C«  also  resjding^in  JmencAf 
**  who  indorsed  it  over.     Before  the  bill  became  due,  J*  bar- 
**  ing  reason  (o  bf  lieve  that  Bf  would  fai|,  lodged  property 
^'  belonging  to  B.  in  the  hands  of  C.  to  answer  the  bill  in 
**  case  it  should  be  returned,  C.  undertaking  ^o  restore  tbe 
*'  same,  whenever  it  should  appear  that  he  was  exqnerateil 
*'  from  the  bill.     Acceptance  and   paymenl  of  the  bill  were 
♦*  refused,  but  no  notice  was  given  to  4^ ;  held  that  A.  wasdis- 
•*  charged.      Heathy  J'  observing,    that  no  doubt  tbe  role 
"  dispensing  with  notice,  proceeded  on  the  ground  of  a  sup- 
5'  posed  fraud.     But  th}it  ground  was   not  applicable  to  a 
f*  case  where  an  Hgent  drew  upon  his  principal^, unless  tinder 
*  ff  very  particular  circumstances/' 
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JN  anenani  for  non-paymeDt  of  rent,  and  for  not       .* 

repairing,  ih^ plaintiff  declared  against  the  defcfi"     Tw»wBfc 
danti  as  assignees  of  one  Barber,  on  a  lease,  granted  Hichardsoi} 
the  1st  Jatkuary,  1789,  by  Sir  J.  C.  Tiir/i^r  containing  '"^  R«^»»*' 
coTeaanU  to  repair,  and  to  paj  rent,  8cc.   with,  an 
avermeottbaton  the  £8th  Jir/iiiaf7,180€,Sir  J.  C.  TurA 
net  assigned  his  interest  to  the  plaintiff,  and  that,  af« 
ter  Barber  had  entered  and  was  possessed,  to  wit^  <fn    ^ 
the  IstJa/mary,  1796,  all  Barbh\  the  lessee^s,  interest  . 
came  to  the  defendants  by  assignoient^wbo  entered  and 
were  possessed  of  the  premises  for  the   residue  of  the 
term,  tec ;.  and  assigned  a  breach  in  the  non-^payment 
of  rent,  for   three  years  from  August  \%t,  1801,  &c. 
and  a  farther  breach  that  the  premises  were  out  of 
repair. 

The  defendants  pleaded,  first,  that  the  premises  did 
not  come  to  them  by  assignment,  in  manner  and  form, 
&c.;  sdly,  that  they  did  not  enter  into  the  said  de- 
mised premises,  in  manner  and  form,  &C4  ^dly,  tha^ 
thej  were  not  possessed  of  the  premises,  for  the  residue 
of  the  term,  in  manner  and  form,  8(c«  and  4tbly,  that 
Barber  being  a  trader,  &c«  became  bankrupt ;  that  ha 
was  indebted  in  lOOK  to  a  creditor,  that  a  commissioa 
issued  and  he  was  declared  a  bankrupt,  that  his  per- 
sonal effects  (in  general  terms,)  were  assigned  to  the 
deftndants  in  trust  for  the  equal  benefit  of  the  creditors 
of  the  said  Barber,hxiiih^t  the  right,  title,  interesfi 
dnd  term  of  the  said  John  Barber  of  and  in  the  said 
demised  premises,  with  the  appurtenances,  was  not  nor 
i^  particolarly  mentioned  or  specified  in  the  said  inden-' 
tare  of  assignment,  from  the  major  pan  of  the  com- 
niiisioners,  that  the  defendants  are  no  cthervvisc  assig- 
''(*e%  and  that  they  have  not  at  any  time  hitherto 
?nktii  possession  of  tlie  said  demised  premises,  with 
^*je  tippartenances,  &c.  ;  rji\\\y,  after  stating  the  bank- 
TKp»*'v  usbefon-^  ilmi  the  iUfcuJauts  have  not  at   ati/ 


552  Ones  in  B.  R.  ih  Easter  ftfm, 

1806.       lime  hitherto  entered  idto  the  said  demised  pitoisef, 
fyj^^^wL     ^'^^  ^^^  appurtenances^  ke. :  Sthlj^  after  stating  the 

vtnut      bankruptcy  as  before^  that  the  defendants  have  not  at 
•fl'd  R^thViT.  *Dy  ^ioic  hitherto  consented  te  accept  the  estste,  right, 

■^v*  titlct  interestiand  term  of  the  sdd  John  Buffer, of  tnd 
in  the  premises  as  part  of  the  estate  and  effects  of  the 
said  John  Barbtr  the  said  bankrupt;  7thl7,  after  sta- 
ting the  bankruptcy  and  assignment,  and  nerving 
any  other  assignment  as  before^  that  they  die  said 
dffendanti  ^fier  the  making  the  said  indenture^  to  wit; 
on  the         day  of  in  the  year  of  oqr  lori 

to  wit^  at  Newciulle  upon  Tyne  aforesaid,  reaounced 
the  estate,  right^title,  interest,  and  term  of  the  sttdJaA^ 
Barber,  of  and  in  the  said  premises  with  the  appoite- 
nancesi  from  being  and  being  to  be  considered  as  part  of 
the  estate  and  effects  of  thesaid  JoAn  Barber,  the  bank- 
rupt, as  aforesaid.  To  which  the  p/amff^  replied,  ten- 
dering issues  upon  all  these  several  pleas,  and  Qpoo  the 
]ast,  that  before  the  defehdants  renounced  as  aforesaid, 
they  accepted  and  were  possessed  of  the  said  demised 
premises,  with  the  appurtenances,  for  the  residue  o( 
the  term.  In  all  of  which,  issues  were  joined,  thcd«- 
fendanU  alleging,  in  their  rejoinder  to  the  fast  replica- 
tion that  before  they  renounced,  &c.  they  did  nouc- 
cept,  8cc. 

The  cau^  was  tried  before  Cham bbe,  J.  at  the  last 
summer  assizes  for  Nemeastle,  when  the  only  f^^ 
that  was  given  of  the  defendants  having  consented  to 
the  assignment  of  this  term  was  in  their  having  adver* 
1  ised  the  premises  for  sale  in  the  following  terms : "  To 
be  sold  by  public  auction  at  the  house  of  Hugh  Brodit 
Bigg  market  Newcastle  upon  Tyne  on  Monday  the  W^ 
December,  1796,  between  the  hours  of  three  and  five  in 
!.he  arternoon  subject  to  such  conditions  as  shall  tbeo 
!)e  produced.  All  those,  &c,.  held  by  lease  for  34j-y«ii* 
irom  LMikmas'l7S9,  unds^rSirJ.C./iir/irr,  knight, situ- 
ute  in  or  near  the  Castle  Garth,  let  to  different  tenant? 
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for  upwards  of  9001.  per  annum.    The   respective       iMC 
teoants,  upon  application  will  shew  the  premises,  and     tTiiMta    ^ 
further  particulars  may  be  known  by  applying  at  the       v^*^    .^ 
office  of  Messrs.  Frnmick,  in  Gate^treet,  Ncwcoith:'  ,nd  R^2Si 
The  defendants  had  never  received  any  rents  and  the       ^^^» 
plaitaiff  demmding,  for  the  3  years  arrears  of  rent,  at 
IM.  68.  per  annum^  d96I.  18s.  and  also  l6ol.  for  re- 
pairs, making  a  totalof 5561.  1 8s.,  the  defendants  under, 
the  advice  of  their  attorney>  Mr.  Fenwick,  issued  this 
advertisement  and  put  the  premises  up  to  sale,  but 
there  were  at  that  time  no  bidders.     One  part  of  the 
premises  comprised  a  meeting-house  for  some  dissen-     * 
ters^  and  the  rest  were  small  tenements  which  were 
very  macb  out  of  repair.     Afterwards  a  person  offered 
1001.  for  the  lease  of  the  meeting-house,  but,  as  that 
would  not  pay  the  plaintiff,  the  defendants  refused  to 
accept  it,  and  interfered  no  further,  but  they  did   not 
give  notice  of  their  abandonment  to  the  plaintiff,  and 
upon  ibis  evidence  the  learned  judge  thinking  that 
it  did  not  amount  to  an  acceptance  of  the  interest  of 
the  bankrupt  Barber,  by  his  assignees,  the  plaintiff  was 
nonsuited^ 

CocKBtt,  Serj.   in  Michaelmas  term  last  obtained 
a  rule  to  shew   cause  why  there  should  not  be  a  new  v 

trial,  and  relied  upon  the  case  of  Broom  v.  Robinson 
at  N.  P.  before  Lord  Keni/on*  and  the  case  of  Bour^ 
iillonv.Dalton.f 


•  Wednesday,  Sd  December,  X800,  at  nisi  prius,  before 
Lord  Kenyon,  C.J.  • 

Broome  r.  Robinson.  This  was  an  action  for  use  and  occu- 
pition  ^om  L«rfy  rfwy  to  Michaelmas,  1800.  The  defendant 
was  the  assignee  of  a  bankrupt,  wbo  was  the  plaintiff's  lessee 
of  the  premises.  Tbe  plaintiff  applied  to  tho  defendant  upon 
tbe  bankruptcy,  to  know  if  lic  meant  to  lake  tbfe  bankrupt's 
iMeresC  in  the  lease.     Tbe  dx  f'endant  answered  that,  if  he  did 
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laod.       .    Park  and  Holboyo  sheired  cause.    ^  In  the  case 

T^^im     cited,  as  tried  before  Lord  Kenyan,  there  was  no  ques- 

versut       lion  but  that  the  party  had  taken  possession  for  a 

-  wd BoTHSR-  ^™^ »  ^"^  ^^^^  °^  possession  was  taken,  the  assignees 

HAM,       only  put  the  estate  up  to  auction,  merely  to  ascertaio 

.    ivhether  it  was  of  any  value  or  not ;  one  of  them  being 

the  only  meeting-bouseof  the  kind  at  NewcastkMoMj 

woold  bid  for  the  estate,  and,  before  they  abandoned  it 

to  the  lessor  they  were  bound  to  ascertain  the  valuei 

because  they  would  be  liable  to  the  creditors,  if  the; 

abandon  what  is  valuable,  and  do  not  do  every  thing 

which  is  necessary  to  shew  that  it  is  so  or  not." 

Lord  Ellbnbokough,  C.  J.  '^  How  do  you  reconcile 
it,  with  respect  lo  the  crown,  your  holding  yourselves 
out  to  be  proprietors  in  this  sale  by  auction,  when  tou 
are  not  so  ?'* 

Pabkb.  '^  The  crown  has  not  been  defrauded  by  it" 

Lord  Ellen  BOROUGH,  C.  J.  ''Yet  j'bu  meant  to  do 
ao ;  you  cannot  buy  in  without  giving  yourselves  out 

not  let  it  by  Ladtf  day^  he  would  give  it  up.  The  bankruptcy 
was  in  the  Jmnuary  preceding,  and  at  Lady  day,  the  defcM- 
dant  paid  the  rent  and  offered  the  plaintif  the  key. 

Gibbs^  for  the  defendant,  contendedf  that  the  defendant  %^ 
assignee  was  uot  liable ; 

But  Lord  Kenyon^  C.  /.  held,  that  although  he  rnight  hst 
refused  to  accept  the  lease,  at  first,  yet  he  could  not  take  it  in 
part  and  afterwards  refuse  it,  because  he  found  it  would  ntt 
answer  and  he  cbuld  not  let  it. 

Ver.Hct  for  the  plaintiff. 

f  Prah*s  Ni.  PrL  Ca.  238.  and  I  Espiti.  ?53,  wd 
eite'd  Salk,  Jtp?,  and  1  Lev.  K7,  k$  to  cxccaior's  waving  a 
perm. 
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to  t)6  the  owners  of  the  estate.    And  would  it  not  he       1&06^ 
evidence  Id  go  to  a  jury,  if  jou  had,  previous   to  the     tv^nsi 
sale,  given  in  jour  name  as  owner  tq  the  auctioneer."       versut.  ,. 

RiCHABBSOlf 

Park.  ''  Therewas  no  evidence  of  that  being  done  •"**  j^^J*?"* 
and  the  court  will  not  assume  that  it  was/'    He  thea 
cited  £a/m  v.  JaquetJ^ 

Lord  £i.LBNBOROu«a>C.  J.  addressing  himself  to 
CcckcU^  Sejj. ;  ''What  have  you  to  answer  to  the 
words '  entered  and  were  possessed?' " 

Cock ELt  and  Richardson^  in  support  of  the  rule. 
^The  natureof  the  premises  was  known  to  the  assignees; 
Aey  entered  or  did  that  which  is  tantamount  to  taking 
possession.  There  was  no  communication  to  Mr* 
Turner  the  landlord^  but  their  own  attorney,  by  public 
advertisement,  states  that  they  are  assignees  of  the 
premises,  that  they  have  a  term  in  them,  and  they  are 
put  up  to  be  sold  by  public  auction :  which  is  equiva* 
lent  to  what  was  done  in  the  case  of  Broome  v.  iio- 
berison,  in  which  Lord  Kenyan  says,  that,  although  it 
might  have  been  rejected  at  first,  yet  the  assignee  could 
not  take  it  in  part  and  reject  it  in  part." 

Lord  Ellenborough,  C.  J.  ''They  state  nothing  in 
the  advertisenient,  from  which  you  can  infer  that  they 
had  made  any  entry  or  had  taken  possession  in  any 
manner.  In  the  case  of  BrQomc  v.  Hobinson,  there 
could  be  Qo  Qther  decision.'' 

Lawrence,^  J.  ^^  They  only  assume,  that  they  have 
the  power  of  selling  the  tenements^  if  they  can  find  a 
purchaser-** 

RichArospn.  /^'  In  all  other  cases  the  assignment 
19  sufficient  to  make  the  assignee  liable,  and  here,  nl 


•  ?  Dqu^L  438,  455. 
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laod.       leasts  they  have  given  their  assent  to  the  assignment; 

TVm^im      ^^^  what  act  of  assent  can  be  greater  than  the  exercls- 

•«w"       iDg  the  property  over  them,  by  exposing  them  to 

JJlX** -ViT.  public  sale  ?.    An  unsuccessful  attempt  to  sell  a  tenn, 

»A»-        too,  is  a  prejudice  to  the  interest  of  the  rcfersioncr, 

and  no  person  who  is  to  be  considered  as  a  mete  stm- 

ger  can  have  aright  to  try  experiments  of  ibsisort." 

Lord  Ellbnbobough,  C.  J.  "  This  is  an  action  by 
the  landlord  against  the  assignees  of  a  bankrupt,  charg- 
ing them  with  a  breach  of  covenant,  to  which  as  assign 
nees  they  would  be  liable,  in  the  non-paymeot  of  reot, 
and  the  non-repair  of  the  premises.  In  this  aclioo, 
it  is  necessary  to  allege,  that  the  awignpes  were  in 
possession  in  the  usual  manner,  and  on  all  of  to 
allegations  distinct  issues  are  takea.  First,  that tiere 
is  no  assignment ;  2dly,  that  they  did  not  enter  inio 
the  premises,  and  Sdly,  that  they  were  not  posses- 
sed of  the  premises,  for  the  residue  of  the  tero.  A* 
to  the  entry  into  and  the  possession  of  the  premisesi 
there  is  no  evidence  in  proof  that  there  was  any  actual 
entry,  and  the  question  is  whether  these  premises  un- 
der the  circumstances  can  be  considered  as  baling 
come  to  the  defendant  by  assignment.  It  has  beeQ 
long  ago  settled  that  assignees  need  not  tajce  what  ts 
called  damno$a  hareditas,  and  may  have  their  elec- 
tion to  lake  it  or  not ;  but  after  they  have  taken  they 
cannot  reject  it.  So  in  the  case  of  Braomc  v.  B^oW' 
son,  it  was  merely  decided  that  after  a  man  had  ©ost 
artfully  taken  possession  for  a  time  to  sec  if  he  coul 
let  the  premises  to  advantage,  he  should  not  he  per- 
mitted to  give  them  up  ;  for  there,  it  wanted  the  con- 
sent of  the  other  party,  for  him  to  be  allowed  to  make 
that  expcrinmet ;  but,  if  there  had  been  an  sgreemen^ 
between  the  landlord  and  him,  1  should  ha^Se  tboagW 
that  he  would  not  have  been  liable.  Here,  the  assignees 
being  anxious   to  know   whether   the  premises  y*^^ 
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worth  the  while  of  the  assignees  to  take  them,  they       ^w>6. 
made  an  experimeat  to  ascertaiD  their  value.    In  this      xv&itbii 
case  ihey  are  intitled  to  do  so;  for  every  thing  that  j^,/^^,^^ 
they  can  find  to  be  of  value  they  are  bound  to  take  Mid  Kotu««. 
for  the  benefit  of  the  bankrupt's  creditors.    They  pub« 
lish  an  advertisement  to  dispose  of  the  term  by  public 
auction,  and  do  not  even  denominate  themselves  as  the 
proprietors.  They  mentioa  nobody  as  being  proprietors 
but  say   they  will  sell  the  term,    or  that  the  term 
is  to  be  sold.    And  so  it  would  have  been  to  be  sold^ 
if  there  bad  been  any  bidder.  Their  only  object  was  to 
produce  a  bidding,and  if  the  bidder  had  come  afterwards 
to  call  upon  them  to  make  good  the  sale,  they  would, 
at  that  instant,  have  taken  the  term  upon  themselves  to 
sell.    Thay  left  it  in  suspense,  till  the  moment  when  a 
purchaser  came  forward,  whether  they  would  sell ;  but, 
no  purchaser  coming  forward,  there  was  no  actual 
lale.     In  fact  this  i3  no  more  than  an  experimc^nt  to 
try  the  value,  which,  in  some  shape  or  other,  they  are 
bound  in  duty  to  the  creditors  to  make." 

Gbose,  J.  of  the  same  opinion.  "  The  question  is,  as. 
his  lordship  has  stated  it,  whether  the  premises  came  to 
thebandsofthede/Vwrfawfa  by  assignment ;  Whether 
they  are  possessed  as  assignees,  and  that  is  the  issue. 
What  is  the  evidence  ?  The  defendants  are  in  a  difficult 
and  delicate  situation,  for  if  it  turned  out  to  be  of  no  value, 
and  tbey  entei^i  they  would  be  liable  to  be  sued  as 
assignees.  They,  therefore,  cause  the  things  to  be  ad* 
vertised  for  sales,  without  stating  that  they  have  any  in- 
terest in  them,  for  the  purpose  of  ascertaining  the  value. 
As  far  as  concerned  them  and  the  world,  they  were  of 
no  value  at  all,  and  therefore  they  did  not  enter  into 
possession.  The  most  that  can  be  made  of  it  would 
be  to  leave  it  to  the  jury,  whether  in  fact  they  were  in 
possession,  but  that  would  only  have  been  in  case  they 
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• 

^w><^'        mleivdor  dtd  some  decisive  act  of  owseidup;  bot 

TvftNSR     tbeyoever  actually  entered  into  poasessioii  smI  I  do 

lttenl7l       not  know  howlosay^  that  here  h  evidence  of  theii 

odRoTBts.  being  in  possesion  larking  that  in  the  seose  of  the 

**'^*^'      issue*"* 

XawrbncEi  J.  of  the  same  opinion.  '^  There  most 
Jbe  some  assent  on  the  part  of  the  assignees  io  order  for 
the  issue  to  be  found  in  favour  of  the  plamt^*  And 
His  said  that  this  adveVtisement  is  .strong  evidence  of 
that  assent,  because  they  hold  out  to  the  world,  that 
they  are  the  owners  of  the  estate.  But  the  words  of  ibe 
advertisement  do  not  bring  us  to  that  conclusloD; 
they  hold  out  only,  that  they  oan  become  the  sellers; 
jbfit  it  does  not  thereby  necessarily  follow  that  tber  i 
bad  then  done  that  which  is  necessary  to  enable  tbeoi 
to  convey  a  title^  It  was  necessary  for  that  purpose 
that  they  should  enter,  but  it  does  not  follow  that  they 
had  done  so.  Fenwick  said  he  advised  them  to  do  this 
that  they  might  not  be  charged  with  any  ihiog,  in  ««  | 
the  premises  should  not  turn  out  to  be  of  any  valae." 

Le  Blanc,  J.  *^  The  defetidanU stood  in  a  diflicolt si- 
tuation. The  property  was  on  lease  to  uuderleuants 
and  they  entered  upon  no  part  of  the  premises,  nor 
did  they,  nor  the  superior  landlord  receive  the  reots. 
When  the  law  says,  that  the  assignees  shall  takeopoo 
themselves,in  trust  for  the  creditors,  ail  the  properly  of 
the  bankrupt  which  is  beneficial,  the  same  lawrot^ 
vest  them  with  every  authority  to  find  out  whether tt 
isbeneiicial  or  not;  and, where  the  assignees  havcdoBC 
nothing  more  than  is  necessary  for  that  porpow,  itcan- 
not  put  them  in  the  situation  of  assignees  with  the 
burthen  of  an  unbeneficial  term.  In  thiscase  they  »p 
pear  to  have  done  that  which  is  the  best  for  the  credi- 
tors, and  the  best  method  of  ascertaining  whether rt 
will  be  a  beneficial  term  or  not.  If  we  go  the  length  oi 
payitigi  tbat,  by  merely  ordering  the  premises  H)  bcfu^ 
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tip  to  sale  in  thid  manner^  they  have  taken  upon  them^   ,    iSM. 
Selves  the  adsignment^  because  tHey  have  exercised  an      xunNsm 
act  of  ownership  upon  them  ;  we  moat  go  f^irther  %nd       venus 
say  ihat  U)e  eioploying  a  surveyor  to  look  over  Uie  pre-  and^RotHra" 
mises  will  be  an  assentto  the  assignment^  because  that       *^^\ 
li'ould  be  as  much  an  act  of  ownership  as  this  is.'' 

Rule  Di&cha^q.j^'^  ^ 


tilEARYTERM.f         ''-'^  ^ 

:  :.    -'i     •. .   .      : 

i^EltKs  against  Sever flc« — F(b^  Tihn 

•'  Jy^iiy  indebted/or  goods  sold  and  delinered^^  not  $t(^titig^  Jby  t'ractl'ce.  Afli- 
'Oihoim^  to  whom,  orforvhost  use^  is  insuji  dent  for  an  affidavit  ^^V^)^  *****^ 
to  hoid  to  bail. 

igSPINASSE  obLained  a  title  to $Ue?«r  <tau$^i  why  the       ^**;|* 

defendant  should  not  be  discharged  out  qf  custody  SxvkftN* 
tipoa  filing  conuiaon  bail^  for  a  defect  in  the  affidavit  Lo 
hold  tobail,  which  stated  that  ''  the  defendant  wa^ 
indjebtedtell^jpiliiMtt^in  54i*  for  goods  sold  and  de*^ 
livered  \  and  as  the  acceptor  of  a  bill  of  exchange  :*' 
without  saying  by  whom  dehveredj  to  whoiUx  or*  for 
trhose  use, 

Espilf  asse  citeil  Mackenzie  y.  Mackenzie.")^ 

WioLBY^  shewed  caose* 

The  COURT  held  this  bad  as  being  too  general. 

Rule  absolute. 

*  With  respect  to  the  argument  used  concerning  the  duty 
Upon  the  sale,  and  the  mode  of  avoiding  ir,  it  was  observed 
that  in  case  of  a  bankrupt's  property  there  was  no  duty  to 
government* 

+  N.B.  The  two  following  cases  were  omitted  last  term 
hy  an  ae«iU«»ial  nuitake  at  tha  press* 

t  1  Term  Reports^! M.  -  , 


540  Can  in  B.  JR.  uf  H^ty  Tefm^ 

Tbe  Kino  against  the  Suf^n^TT  ofMivfi>tii^ti,inre 
Flack  against  Bebcroft. — Feb.  7th. 

tt^yof^i^ttd'  ?**''  '^  '*^  sheriff maji  set  aside  an  attachment  upon  pa^mnt 
ings.  Attach-        of  costs^  and  putting  in  bail  without  stoearing  tomerits^  or 
meat.    Sberiff.      ^^  ^^^  ^  ^^  coUusion,  if  it  be  svfom  that  U  ismdt  w 
the  part  of  the  baU  to  the  sheriff. 

^OMY^  shewed  cause  against  a  rule  obtained  by 

FtACK  Smith  to  shew  cause^  why  the  proceeding*  upon 

BtscBofT*    the  attachment  against  the  sheriff  should  not  be  set 

aside^  upon  payment  of  costs  the  bail  haring  justified. 

He  stated,  that  there  was  a  defect  in  the  af&davitjit 
being  made  by  the  clerk  to  the  attorney  for  the  defin' 
dant, who  swore ou\ J,  that  the  application  wasmadeoQ 
the  part  of  the  bail  to  the  sfuriff;  without  either  swear- 
ing to  merits  or,  that  there  was  no  collusion.  And  be 
contended,  that  the  application  could  only  be  made  ei- 
'  ther  by  the  sA^rt^  or  by  the  defendant  himself.  lo 
the  one  case,  it  must  be  sworn  that  there  is  no  oollosioo 
between  the  sheriff  and  the  defendant :  in  the  other, 
that  he  has  merits.  And  he  cited  tbe  King  v.  the 
Sheriff  of  Surrey.* 

Smith,  io  support  of  tlie  rule.  ^'  The  application  od 
the  part  of  the  bail  to  the  sA^ri^  is  the  same  as  if 
on  the  part  of  the  slieriff,  for  it  is  only  for  their  bene- 
fit that  it  can  ever  become  necessary  for  him  to  stay 
the  proceedings  on  the  attachment.  And,  in  the  case 
of  an  application  to  stay  proceedings  on  the  bail-bond; 
which  is  a  case  perfectly  similar  in  principle  and  in 
the  object  to  which  it  is  directed,  namely,  the  relief  of 
the  bail  to  the  sheriff,  it  is  not  necessary  for  the  bail  to 
swear  to  merits. 

•  7  T.  Rep.  X39. 
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The  COURT  held  that  the.  bail  to  the  sheriff'  might       1806. 
make  the   application ;  that  the  application  on  the  part       -gukc^ 
of  the  bail  was  the  same  as  that  on  the  part  of  the  sheriff';    ^  ^*""f 
and  that  as  it  was  sworn  that  it  was  made  on  behalf 
of  thebaily  who  were  entitled  to  be  let  in  to  make  a 
defeDce^  if  there  should  be  found    to  be  any,  it  was 
not  necessary    for   them   to  swear  to  merits.      But 
there  having  been  a  trial  lost,  the  rale  was  made 
Absolute,  the  attachment  standing  as  a  security. 


EASTER  TERM. 

The  Kino  against  the  Bishop  of  Oxf  ORi>» 
Jpril  2^th. 

A  mandamus  to  a  bishop  tograrrt  a  license  to  a  curate^  npon  tke  Caraej.  M«»«« 
nomination  of  the  inhabitants  of  a  parish^  must  state  ^^«*  i^"^^^^** 
there  is  an  immemorial  usage  for  the  inhabitants  to  elect  ^ 
or  an  immemorial  endowment  ;fora  nonHnation^by  the  inha- 
bitants merely i  is  not  sufficient  title  to  call  upon  the  bishop  to 
licence. 
TJPON  a  rule  to  shew  cause  why  a  writ  of  mandamus    Th«Kiira 
should  not  be  quashed,  the  writ  was  as  follows :      ^he  yu'nor  o£ 
Oxfordshire.  George  the  Third,  &c.    To  the  Right     Oxtonm. 
Reverend  Father  ia  God,  John,  Lord  Bishop  of  Oxford, 
greeting. 

Whereas  the  Rev.  Isaac  Knipe,  Clerk,  bath  been 
duly  nominated  and  appointed  by  the  inhabitants  of 
the  township,  village,  or  hamlet  of  Piddington  in  the 
parish  of  jimbrosdcn,  in  our  county  of  Oxford,  or  the 
major  part  of  them,  to  be  chaplain  or  curate  of  the 
church  or  chapel  of  Piddington  aforesaid.  And 
whereas,  he,  the  said  Isaac  Knipe,  by  virtue  of  such 
his  nomination  and  appointment,  ought  by  you  to  be 
licensed  to  officiate  as  chaplain  or  curate  of  the  said 
church  or  chapel  of  Piddington  aforesaid,  and  to  have, 
use^  and  enjoy,  all  the  privileges,  profits,  aad  advanta- 
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110^       get,  o£  and  beloilgiflg  to  tli«  toid  place  and  office  6f 
The  Kuio    cbspl^^in  or  curate,  of  the  said   church  or  chapels 

versus  And,  wbercas  be.  tb^  %B\d  Isaac  Knit^e,  after  such  hii 
ff  OxroftD.  nomioation  and  appouiliaient,  did,  in  due  manner^re* 
quest  you  the  Said  bishop  to  giant  jour  licence  to  him 
the  said  Isaac  Knipe  to  officiate  as  chaplain  or  curale 
of  the  church  cir  chapel  of  Piddington  aforesaid. 
Yet  you  tbe  said  bkhop,  well  knowing  the  preniisM, 
but  not  regarding  your  duty  in  tliis  behalf, have  abso- 
lutely neglected  and  refused,  and  still  do  absoluieir 
neglect  and  refuse,  withotrt  any  reasonable  cause  what- 
soever, to  grant  a  licence  unto  the  said  Isaac  KRtpt, 
to  officiate  as  chaplain  or  curate  of  the  church  or 
chapel  of  Pi/f£{in^oif  aforesaid  ;  In  contempt  of  us 
and  to  the  great  damage  and  grievance  of  the  said 
Isaac  Knipe,  as  also  of  the  inhabitants  of  the  town- 
abip,  village^  orbamlet  of  Piddington  aforesaid,  as  ve 
bavebeen  infornaed  from  their  complaint  niad^  to  »< 
in  this  behalf;  (as  it  is  reasonable).  We  commami  po 
firmly  enjoining  yoo  that,  itomediatety  after  the  re- 
ceipt of  this  our  writ,  you  do  without  delay  gran^* 
Ucence  to  the  said  Isaac  Ktdpe  to  officiate  as  cbapiain 
or  eufaite  of  the  church  or  chapel  of  Pii^^^^^ 
,  aforesaid,  and  to  have,use,  and  enjoy  all  tbeprivileg^^' 
profits,  and  advantages  belonging  to  the  sane,  or  sbev 
us  cause  to  the  contrary  thereof,  lest  by  your  default 
the  same  complaint  be  repeated  to  us,  and  in  i^hatman- 
jier  you  shall  have  executed  this  our  writ  make  appeal 
unto  us,  at  Westminster  on  Tuesday  next,  after  fifteea 
days  from  the  day  of  St,  Martin  then  returning  unto 
us  this  our  writ.  And  this  you  are  not  to  omit  on  pe^ 
ril  that  may  fall  thereon.  Witness,  Edward^  Lord  El- 
LBNBOROU6H,  at  fVtstminster,  the  8th  day  of  Iiot("^' 
bttf  in  Ihe  46th  year  of  our  reign. 

And  upon  this  writ  it  wa^  objected  that  it  was  defec- 
tive, in  not  suting  a  good  title  to  the  relief  prayed,  and 
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that it-filiould  h»ve  be^n  stated  in  the  writ,  eitfauer  'that 
the  rector  tMseoied  to  tlie  curate  haviDg  the  U6e  of  the 
polpit,  or  thai  tliere  was  an  immemorial  cu&totn  for  tlie 
inhabitants  to  elect  a  curate  to  officiate,  or  aaioimeqao* 
rial  endow  men t.' 

MiLLt  and  MiNLHY  shewed  cause.  ^<  There  b  no 
case  to  shew  that  a  writ  of  mandamus  which  is  safficieot 
to  call  for  a  return  can  be  quashed.  In  6  Mod.  310, 
Lord  HoH  says, '  the  parly  ought  to  suggest  whatever 
is  ueeessary  to  entitle  him  to  be  admitted  and,  if  that 
is  not  done,  or  being  done,  tKe  facts  are  false,  in  either 
of  these  cases  it  is  sufficient  matter  for  a  return/ 
Here  the  mandamus  could  not  be  sued  out  without 
stating  tb«t  which  is  necessary  upon  affidavit  to  entitle . 
the  party  to  it.  In  Trcmaine^n  Pitas  of  the  Crowuf 
there  is  a  precedent  of  a  mandamus  to  the  Deao  af 
ExtUr,  to  admit  one  of  the  eight  men  of  JMurtmi 
to  a  particular  office,  but  there  is  nothing  stated  io 
the  maDdamus  as  to  the  right.  So  in  the  King  v.  thfi 
Dean  and  Chapter  of  Dublin,f  it  is  said  '  as  to  the 
expression  of  the  mandamus,  this  party  has  no  reasoa 
to  shew  the  statutes,  as  the  other  must  do  that  jn  his 
answer  and  return.'  And  here  as  to  the  want  of  title* 
iu  this  case,  there  is  as  much  stated  as  in  the  case  of 
election  to  a  corporation,^  where  it  is  stated  only  that 
the  party,  dcijVo  modo,  clcctmfuit.  In  Rex  v.  Ward,% 
it  was  not  averred  in  the  writ,  that  '  Dr.  Ward  was 
a  person  bound  to  admit  and  swear  in,  and  Strange 
answered  that  if  he  was  not  he  should  return  that? 
There  would  be  no  benefit  derived  from  quoshimg  this 
writ,  because,  if  there  are  two  ortluee  mctfJes  by  whidi 
ve  might  have  aright,  we  must  not  state  it4iiM|^r€ac|i 
torm,  but  confine  ourselves  to  one/' 

♦  46r.  t  J   Sttapge,  536,  ^  i  SUaiig,^,  SS9. 
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LAWftBNCBjJ.    ^^  By  the  common  law^  tbe  noni* 

nation  of  the  curate  is  in  the  parson  of  the  parish.     If 

it  is  not  so  here,  must  it  not  be  staled  in  the  writ   as  a 

Osvoa*.     custom  ;  or,  else,  bow  can  it  be  denied  or  how  in  trod  u* 

ced  into  the  proceedings," 

Mills,  '^  There  is  no  case  wherein  it  is  necessarj  to 
put  the  title  upon  the  record." 

Lord  Ellenborough,  C.  J.    '^  Debiio  moiotlectm 
imports,  not  only  the  due  election,  but  also  the  power  of  , 
the  persons  who  elected  ;  but,  in  this  case,  though  '  be 
was  duly  nominated  and  appointed  by  the  inhabitants/ 
it  does  not  appear  that  they  had  a  right  to  nominate." 

Mills.    ^' In  all  the  cases  they  have  shewn  these   i 
things  as  cause  against  the  mandamus,  and  I  find  na 
case  in  which  the  mandamus  has  gone,  that  it  has 
been  quashed  for  this  cause/' 

Manley,oii  the  same  side.  ''A  mandamus  is  merely 
in  the  nature  of  an  action  upon  the  case,  and,  in  all 
cases  of  action  on  the  case,  the  declaration  is  very 
general ;  as  in  an  action  for  not  grinding  of  corn  at  a 
mill,  the  party  only  states,  that  he  is  possessed  of  the 
mill,  and  all  the  rest  is  merely  evidence.  I  do  not  find 
one  ca^e  in  which  a  mandamus  has  been  quashed,  for 
not  stating  more  than  debito  modo  nominatus  or  debiio 
fnodo  eketus,  and  they  have  no  precedents  in  the 
crown  office  or  in  Tremayne,  of  a  mandamus  to  the 
bishop  to  Kcence/* 

SiE  VicABY  GiBBS,  contvi.  **  There  is  one  in  7>«- 
mayne,  to  institute  churchwardens,  elected  difierently 
from  the  common  law  mode  of  election,  and  there  the 
custom  is  stated." 

Lawrekcb,  J.  ^'  Writs  are  not  uncommon  for  per- 
sons  to  be,  instituted  into  offices.  In  Tremayne  460, 
(here  is  a  mandamus  to  institute  into  the  office  of  may  ox 
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^Flho  vill  aforesaid;  into  which  place  he  ought  to  be       i80«. 
idmitted^  and  there  is  a  custom  stated;'' '  ThriKTNO 

.  •     .   '  .    .  ,...•.■'  vertut 

MANiEY,  then  admitted  that  id  the  case  of  the  TheBMHOPof 
eight  men  of  Devon  there  is  a  return ;  and,  in  the  same        *^<>**' 
Dook,  tKe^e  is  another  Wflwrfflmws,  in  vvhich  the  custom 
is  very  fully  set  out ;  ia  the  case  of  Yolland  in  Trc- 
majfne's  Pleas  of  the  Croum,  466. 

Lord  ELlenborouoit,  C.  J.  *' Tf  they  had  traver*- 
led  in  this  case,  they  cduld  not  have  been  the  better 
foril,  for  be  might  be  appointed,  yet  the  bi^op  might 
i)ot  be  bound  to  licence." 

Sir  ViCART  GiBBS.  '*^  In  Yollancts  case  they  returd 
im  debito  modo  electus,  and  then  there  is  a  mandamui 
stating  that,  whereas  the  parish  is  an  ancient  parish, 
fend  there  is  and  ought  to  be,  &c.  and  so  stating  the 
custom.  In  2  Shower*s  Reports,  217,  the  court  say  td 
the  counsel,  *  itate  your  right,  or  otherwise  thte  writ 
shall  do  you  ho  pleasure.'  if  my  answer  is  to  arise 
outdf  those  facts  which  ire  stdted,  theri  the  writ  id 
sufficient.  As  in  the  case  of  a  mayor,  who  states  that 
A.  B.  was  duly  elected  ;  his  title  is  complete,  if  thfe 
fact  be  true  that  he  was  duly  elected,  although  iii 
proof  of  that  title  it  might  be  necessary  td  shew  many^ 
other  facts,  which  might  make  out  that  more  complex 
fact,  debito  modo  electus.  Here  may  be  ^  right  tU 
appoint  a  curate,  but  ^h  at  is  not  a  right  to  have  a,U* 
cense,  unless  he  obtain  the  consent  of  the  rector  to 
Jet  hini  officiate  ;  Rtx  s.  Bishop  of  London.*  We  do 
^ot  set  up  a  collateral  fact  as  an  answer  to  the  right 
which  they  have  she#n,  but  merely  allegCj  that  they 
have  not  stated  a  sufficient  prima  facie  right.  If  a  mad 
is  duly  elected  a  freeman,  the  common  law  gives  hini 
fe  rigiu  to  the  institution  ;  but  here,  as  in  th^  case  df  ik 


'       ♦   1  Tarn  li-p.  330; 
»0*  XXKU.   N.  s.  Y  y 
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J 806.       cbardhtrardeRi  the  right    to  dect  does  not  reaicl* 
ThT^Mft    wholly  with  the  parisbi<merSj  but  there  mutt  be  • 
,  custom  contrary  to  the  Common  law.     In  Ntedham'n 


OxroM  CA^  in  Tretnayne  469,  a  custom  is  stated  for  the  two 
charcfawardens  to  be  elected  by  the  parish.  Where  a 
mandamus  states  thatj  which  if  it  be  truCj  is  not  a  suffi* 
ciehttitle^  thatisdefectiTeand  oQght  to  be  qoBshed. 
The  rector  is  here  patron  of  the  Ticarage,  a  religious 
house  are  the  rector  and  patron  of  the  vicarage,  and  it 
was  a  mere  sh'p,  that  cause  was  not  shewn  against  the 
rule  for  the  mandaihus.'^ 

Abbott^  on  the  same  side.  ''  Suppositig  this  were 
a  declaration  we  should  be  here  upon  a  demurrer,  aad 
if  the  title  be  only  defectively  stated,  the  action  may  be* 
sustained  ;  but  if  a  defective  title  be  stated,  the  party 
cannot  recover.  Now  the  cases  are  all  clear,  that  aa 
appointment  by. the  inhabitants  is  not  sufficient;  but 
there  must  be  either  the  consent  of  the  rector  or  an 
ionmemorial  endo^irment  giving  a  right  of  freehold, 
'The  cases  are  those  of  Lecturers,  but  they  are  the 
same  in  principle,  and  an  immemorial  endowoient  is 
taken  as  evidence  of  the  assent  of  the  vicar  and  rector, 
and  the  ordinary.  Her  v.  the  Bhhop  of  London^'*  And 
he  referred  to  the  precedents  in  Tremajfutf  505,  tt  ah 
for  a  mandamus  to  grant  probate,  and  the  case  of  the 
Ming  v.  the  Jusiicts  of  the  fVesi  liiding  of  Yorkshire.* 

Lord  Ellbnborough,  C.J.  '*  This  is  a  writ,  br 
which  a  party  is  required,  to  do  that  .which  he  has  hi- 
therto forborne  to  do  in  breach  of  somo  doty.  The 
facts  to  be  stated  in  the  writ  are,  therefore,  those  whjch 
constitute  the  duty.  It  ought  to  stale  such  facts  as 
jtrimd  fade  throw  the  obligation  upon  liim  to  do  what' 
is  required  of  him.  Tfiis  writ  slates  on!  v  liiat '  whereas 
be  was  duly  appointed  by  the  inTiubitants  to  be  crirate, 

*  7  Trrm  H^p. 
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aad  by  virtue  thereof  was  entitled/  &c.;  but  it  states  oo       tS06. 
eostom  which  entitles  him  by  virtue  of  such  mere  no*    TheKxiro 
misalion.  to  be  Hoensed.  nor  no  endowment,  but  lays  it  ^ .  ^^*     ^ 

'_  ^  ,  ..  ,',      The  Bishop  tf 

asBmereinfereiiGefromsuch  a  nommation,  that  he  Oxna»« 
ought  to  be  licensed  by  the  bi8ht>p.  Is  that  stating  a  - 
good  prima  facie  ease  i  In  the  King  v.  the  Bishop  of 
London^^  it  i«  laid  down  that  the  rector  has  the  full 
title  to  the  piilpitj  and  no  person  can  be  entitled  to  use 
it,  unless  there  h  some  custom,  or  some  competent 
agreement  which  entitles  him  to  it.  The  inhabitants 
may  certainly,  subject  to  the  right  of  the  rector  to  li- 
cence bim  to  officiate  afterwards,  appoint  him  to  act  as 
curate.  But,  in  order  to  lay  a  prima  facie  title,  they 
ought  to  shew  a  custom  which  may  render  that  agree- 
ment nmieeetsary,  or  that  there  is  an  endowment. 
As  to  the  cases  of  dckito  modo  tUctus,  it  follows  of 
course,  that  if  a  msin  is  iebiio  modo  clectus,  he  is  enti* 
tkd  to  be  sworn  in*  Nor  is  there  any  analogy  to  a 
declaration  founded  upon  possessioi\ ;  for  that  is  a 
sufficient  title  to  that  which  has  generally  gone  with 
the  plaintiff*^  house  or  milK  This  writ  does  pot  state  a 
sufficient  prima  facie  title  to  call  upon  the  bishop  fur 
9  return,  and  therefore  it  must  be  quashed." 


SoB£RTf 01?  againif  Lip^^Uh.-^Jpril  $4tb. 

Qaere,     TVket^er  if  a  trader  depart  from  hit  HwelUftg-house  Bankrupt. 
with  a  clear  intent  to  delay  dredilon,  it  he  not  an  act  f?/*  2^5*  o»p"rJ;ti/ 
hankrupicyy  aUkongh  no  creditor  he  delayed.    See  statute  1  frnrvidMclliuf 
Jac.Kc.l5.  "'*^"*- 


•  Ut  tvpra. 
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1B06.        TN  ihis  case,  which  was  tried  before   Cftambre,  J.  al 

IIo»7rt$oh         ^'^^  '^^^  assizes   for  Durhqm^   the  questioQ  tarned 
tetiw^      solely  upoq  the  bankruptcy  of  one  Walnulty^  under  a 
joint  ponimissiou  ngaiast  Milhorne,  Hollow,  £ind  fValms* 
lei/.  It  was  prpve^l  ihut  tli^y   were  all  io  bad  circum- 
stances ^d  all  left  their  dwelliog-hoQse  to  go  over  the 
river  from  DurAa/n  into  the  county  of  Norihumbtrland, 
to  avoid  being  arrested,  that,  at  the  house  to  which  they 
went,  they  sent  for  their  attorney >and  stated  to  bim  their 
situatipD.     Thp  attorqey  remonatrated  with  them  and 
said^  that  it  was  a  clear  act  of  bankruptcy,  and  advised 
theai  to  return  home  immediately  and  call   their  cre- 
ditors together."   They  returned  accordingly  in  iht 
evening  of  the  same  day,  and  it  did  not  appear  thai  a 
creditor  was  actually  delayed.      The  Jearned  Judge, 
upon  the  whol^  of  the  evidence,  said  he  had  oonsidera« 
ble  doubt  whetl^er  WalnuUji  even  meant  to  depart  with 
intent  to  delay  creditors,  and  he  left  it  to  the  jurj,  ihati 
although  they  should  find  he  had  that  intent,  yet,upon 
the   cpnslruction  pf  the  statutes  pf  bankruptcy,  they 
ought  to  find  also  that  some  creditor  was  actUfilly  de- 
layed.    The  jury  fourid  a   verdict   for   the  rff/i?nrf^»^ 
and  consequently  that  Wuhmlcy  was  no^  a  bankrupt. 

CocKELL,  in  Michaelmas  term  last,  obtained  a  rule 
to  shew  cause  why  the  verdict  should  not  be  set  aside 
and  a  new  trial  had,  as  for  a  misdirection  of  the  learn- 
ed Judge,  and  contended  that  there  was  clear  evidence 
of  departing  the  house  with  intent  to  avoid  arrest  and 
therefore  to  delay  creditqrsj  and  that,  when  that  depar- 
ture with  such  intent  was  clearly  proved,  it  was  unne- 
cessary to  shew  the  jictuul  delay  of  creditors,  for  the 
statutes  Were  in  the  alternative  •'  with  intent  or  wberci 
\>y  a  credii^or  may  be  delayed."* 

Topping  and  Hullock,  now  ^hewed  cause.  "There 

-  -  -         .  ,  -  _i 

♦13  EUz,  c.  7.     \.Jui\  I.e.  15. 
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lieiog  a  joint  codnDiasioD  against  the  three  parinSrs,  UOB: 
|he  question  is  now  whether  Pfalaulej/  left  the  bouse  RoiiEmrM^T 
with  intent  to  deky  creditors  i  and  next^  whether  any 
9oe  creditor  was  actually  delayed  i  From  the  report 
ef  the  learned  Judge,  it  is  clear  that  he  left  it  to  the 
jury  upon  the  two  grounds  to  say  whether  be  departed 
the  house  with  intent  to  delay  creditors,  and  furthec 
whether  a  creditor  was  actually  delayed  ;  with  a  parti^ 
CQlar  direption  that  they  were  not  bankrupts,  ifthe  in- 
sokent  persotis  had  not  actually  delayed  some  credi-* 
tofi  although  they  might  have  gone  away  with  the  in- 
tent to  delay  them.  The  learned  Judge  was  very  cor- 
reotin  leiiving  that  question  to  the  jury,  and  they  have  ' 
accordingly  found,  in  effect  that  there  wns  no  actual 
delay  of  creditors.  In  order  to  make  a  man  a  bankrupt' 
qoder  the  statute  1  Jac.  c.  15,  the  party  mu9t  depart 
*  irilh  intent  or  whereby  a  creditor  may  be  delayed.'. 
In  Fowler  y.  Padgett/^  the  party  left  his  dwelling* 
house,  in  order  to  secure  certain  property  for  his  fa^ 
mily,  and  it  was  held  that  or  should  be  construed  and  ; 
and,  that  it  was  necessary  that  he  should  leave  his 
house  with  intent  to  delay,  and  that  a  creditor  should 
be  actually  deLnyed.  So  in  Batnard  v.  VaughaUf^^^  it 
was  held  that  actual  delay  was  not  sufficient,  unless 
there  was  an  intent  (o  delay.  Here  it  was  to  avoid 
the  arrest  that  the  bankrupts  went  over  to  South 
Shields;  they  went  on  the  contrary  side  of  the  river; 
Ihey  went  iuto  another  county  for  fear  of  being  arrest- 
cdj  an4  all  ^hrie^  wep(  for  that  purpose/* 

LaweekPe,  J,  <^In  the  case  of  Barnard  v, 
Vaughan,  Mrs.  Bernard  left  one  house  and  it  did  not 
appear  but  that  ^h^  weqt  to  the  other  house.^j: 


r  .♦  7  r.  Kcp.  609.  +  8  Term  Rep.  140.  J  In  the  Ve- 
port  of  the  case  it  appears  that  she  first  quitted  one  house 
|u<i  never  wem  back  to  it. 


|!a9  C^$eiiBB^JL{9(S$$UrTemt, 

i^Mk  J)AHf%is9L,  cmkui  curii^  IMW  obterred  OM.  Uie  qveJ 

mUZoMtw  tiod  «ras  there  wbetbe/  the  Icavinf  of  the  seeoiid  booil 
VM  ao  aciof  baakraptcy,  and  that  the  cate  was  deciM 
cd  entively  ufon  thegfoaad  that  lbe\;fen  yacioi  wai 
an  ewcutiM  in  rem* 

LAWBStrcK^  J.    '^  In  Fovf^r  v.  T^igtt^  I  thoogH 
it  was  determined  only  that  unless  there  was  ^an  ui< 
tent  to  delay  cseditors  as  well  as  an  actual  delaj  of 
cjr^ditbf s  there  was  no  act  of  bankruptcy.    If  a  mait 
merely  denied  hitnself  at  his  hour  of  dinner  or  ueret  j 
]y  from  any  bodily  infirmity^  it  should  not  make  him  &  i 
bankrupt;    otherwise  it  would  render  every  trader'i 
situation  too  precarious.    An  intent  is  clearly  neca-  { 
fary/^ 

Lb  Bi<anc,J»  '^  From  the  case  iatheOomsiMP/efff) 
JudSiU  ▼.  Dfic^mn,^*it  does  not  appear  whether  the 
eiedilor  wai  actually  delayed/' 

[Upon  this  it  was  mentioned  from  the  bar  that  Bat^ 
l.£y,  Serj,  citing  that  case  in  the  court  of  Ejfckcftcr, 
upon  the  argument  in  the  case  of  the  extent  oq  the 
bankruptcy  of  Castell  and  Co.  bankers^  said  that 
there  was  no  creditor  delayed.  And  Cockell,  Serjt. 
thereupon  added,  that,  from  hi^  recolkclion  of  tlie evi- 
dence^ it  was  so,  for  the  bankriJipt  went  to  JValworth 
from  his  counting-house,  and  the  servant  jirO'Ved^th^tj 
during  that  time,  no  creditor  called.] 

Ht^iLocK,  on  the  gapie  <ide,  cited  Wilson  v.  Vor* 
man  ^f  where  the  act  qf  bankruptcy  relied  upon 
was  the  absenting  himself  from  bis  house  to  avoid  be* 
jng  arretted,  and  a  witness  proved  tb^t  be  catae  tQ 
bis   house  to  conceal    himself,  and  it  being  object- 

•  *  J5d<.  «nd  fviL  554.  +  Montague  oti  tJ.^Paoknlpt 
i^M^s,  Appendix  lfi2.  ,1  JSijpm*  334. 
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€d  Ibftt  it  Wight  t^  be  shewn  thai  Home  wnts^  i^tf6      im€f 
out  against  him  tt  was  dverruled  by  Lord  Km^foru  He  n^^^mtMr 
cited  also  Miller  t.  Turner,*  Jachman  y,  VigkliMgahif       vtMiii 
Thoaghaiaaa  order*  bioiseir  to  Wdetiied^  yetif  h«    *•»»•«*' 
be  oot  denied  he  is  not  a  bankrupt     So  in  Oami  ir« 
MthUe;^  keeping  boase  with  intent  to  delay  a  clwditotf 
is  not  tfufScient  to  constitate  an  act  of  baakmptej  no* 
less  there  be  alao  a  defraud  or  hindrance  ^f  the  credit 
tor.    So  in  Fott  v«  Sitnndcn,%  and  JELr  faru  C^tk* 
thotl,\  if  a  man  should  niake  a  frauduleat  conirejaaca 
whereby  it  was  intended  to  defraud  or  delay  his  credit 
tors^  and  it  was  clear  from  the  subject-matter  of  tha 
conveyance  that  it  c<)uld  not  defeat  or  delay  the  cr^di^ 
tors  it  would  not  be  an  act  of  bankruptcy/'    From  a]! 
which  cases  he  coocloded  that  upon  the  other  oUmsas 
of  the  same  statute  the   construction'  had  been   that 
a  mere  intention  of  delay  was  not  sufficient^  but  that  an 
actual  delay  was  necessary  to  make  a  man  a  bank- 
rupt* 

CocK£LL,  Serj.  and  Woon,  contri^  in  support  of 
the  rule.  ''  Fcom  the  report  it  is  clear  that  the  learn- 
ed Judge  left  it  to  the  jury  that  it  was  neceMsary.in  or- 
der to  find  fValmsley  a  bankrupt  that  there  should  not 
only  be  an  intent  to  delay,  but  that  some  creditor  shoukl 
be  delayed.  Now  the  latter  part  of  that  propoaitioa 
is  from  the  words  of  the  statute  a  question  of  soAie 
^oubt,  and  Lord  Kenyan  has  spoken  of  the  case  of 
Fowler  V.  Padgfti,^  in  terms  of  disapprobation.  Leav*^ 
ing  a  house  with  a  view  to  defraud  or  delay  creditorft 
is  anact  of  bankruptcy  within  the  words  of  the  statute^ 
departing  from  his  dwelling-house  becomes  aft  act  of 
bankruptcy^  or  pot  according  to  the  inleHt  of  the 

1  ■  -I         ■      I  I       ■■  ■■■  ■  I     I  .         ■>!■  II     »■     ■  !*■- 

♦  Montague,  \67.  + .  Bull.  N,  P,  40.  ♦  5  T.  JUp.  075. 
\  Cuoke's  B.  jU  4  Edit.  74.  |t  3  Bru,  C.  C,  50^.  If  Cook 
B.  U  ti2.  last  «dit.  citts  Hold  case*  Stra,  aoy. 
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1906^  puiy.  .  His  very  ahBentiog  bimtelf  will  be  a  suffidefil 
ftoMiiTMii  P^^^  /tfcte  Evidence   of  bis  intent  to  delay.     Tbe 

vtnui  statute  13.  Elh.  c.  7,  has  only  tbe  words 'to  dcframi 
'  *     or  hinder  creditors  ;*  and  the  statute  1  Jac.  L  c.  15, 

is  in  order  to  give, further  benefits  to  creditor!,  ai 
agunst  tbe  effects  of  baokruptSi  and  it  contains  tlx 
words^  '  to  tbe  intent  or  whereby  tbey  may  be  (i^ 
feated  or  delayed/  and  It  is  a  very  slrange  coo- 
atructiouj  |o  say  that  it  shall  narrow  the  caieso: 
bankruptcy^  when  tbe  recital  is  to  give  a  further  re- 
medy. In  that  case  or  must  not  only  be  codsUoaI 
mid;  but  may  must  also  be  construed  Ml.  To  if^ 
bous^  alone  is  difRcuh  to  be  proved,  against  a  m^i 
because  it  cannot  well  be  shewn  that  he  did  keiephouie»i 
.  without  B  denial  of  him  being  actually  made." 

Lawrence^  J.  "  No,  he  might  give  ordersnotta 
admit  any  one^  and  to  deny  biai/' 

Lb  Blanc^  J.  "  There  is  no  case,  I  belitv^,  bel\refQ 
the  statutes  ofEliz.  and  that  of  James/' 

Lord  Ellenborouob,  C.  J.  *'  Tbeos  is  some  doubt 
about  the  facts.  There  should  be  a  new  trial,  for  ui^ 
purpose  of  a  special  verdict.  The  verdict  as.  it  staodij 
is  improper  as  to  one  point,  to  raise  this  questioo;  f^'^ 
the  intent  is  clear ;  and  probably  there  will  be  fortbrf 
evidence  of  the  delay  of  teme  crediton" 

Grose,  J.  "  I  dare  say  there  tvill  be  further  eu- 
dence.  Hundreds  of  commissions  have  been  suppoUt^ 
upon  mere  evidence  of  going  away." 

Lawrence,  J.  'Mn  the  case  of  FowUf  v.  Vui- 
gett,\i  was  understood  that  a  mere  intent  of  diiay 
would  be  sufficient ;  upon  the  case  of  fVoodj/car,  i^^^ 
Kenyon  and  AsHunsT,  J.  said  or  must  be  rcad^wi' 
(jKosr,  J.  difl  not  go  u|)i)n  ihatgi-uuud;  and  I  ihoas'^ 
that  the  whole  ^cutciiec  »a&t  be  rcconcrleiJ.    W//^' 
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nari  v>  Vaugjum  vent  upon  the  gronnd  that  the  other       laofi. .   . 
«Mes  had  decided  it."  R^^iy 

Lk  Blak c^  J.  ''  It  strack  ihe  court  that  it  would  be     Ixddbli^. 
very  fa«rd>  if  a  party  went  out  on  a  fair  purpose  tbat  be  •  ^ 

shoald  be  a  baukrapt^  because  some  creditor  were  ac- 
Vially  delayed/' 

Rule  absolutes  for  a  new  trial,* 


Tbe  Kino  agmimt  the  Inhabitants  of  Bineoar.— «' 
7th  May,  1806. 

By  trier  ef  twejtuHcetj  noi  appealed fir^m^  J.  S.  omT  Betty  his  wife  PnF«ff*    Se%* 
were  removed  to  M.  N.  a»  ikefr  toH  place  qfietUemenif  and^  tfler^  uilrriagc/  Or- 
wardi^  ike  said  Betty  as  ihe  wfe  of  J.  5.  irii«  removed  from  the  <i«r  of  jnsticcs. 
pariMk  of  W.'to  the  taid  parish  rfM.  N.^  wUhoiU  appeal.    Betty  ^'^^PP*** 
»ail  omdHTvedinthe  parish  of  B.  and  resided  fortp  dapsthere^ 
under  m  hiring frr a pear^  andretumedto  Af.  JV*.  audthere  be- 
tame  chargeMe,    J.  5*.  wasj  at  the  quarter  sessions^  convicted  qf 
vagrmepy  frr  deserting  his  said  w^ ;  but^  upon  appeal  against  an 
order  sf  justiees  removing  the  said  EMjfrom  M.  N.  to  the  pa-* 
riA  of  B.J  the  appeOants  produced  evidence  to  shew  the  marriage  ^ 
uuBiipj  which  was  not  denied:  held^thatf  ifier  the  orders  unap^ 
peeled  fromt  and  the  conviction^  the  respondents  were  estopped 
from  producing  such  evidence. 

Order  of  removal  '*  uphn  complaint  that  the  paupers  lately  tame 
and  inlruded  into  the  said  parish  of  K,^  endeavouring  there  to  set" 
tie  an  inhahUafKts  thereof  ^  eontrarp  to  law^  not  having  anp  wa^ 
acquired  or  obtained  a  legal  settlement  therein^  and  are  Hkefp  to  be» 
seme  chargeable  thereto^  end  we  do  upon  due  ejeaminatian^  a4iudge 
the  saidcomplmmt  and  premises  to  be  trucy  and  we  de  further  ^  upon 
the  examination  of  the  said  Betty  the  wife  of  J,  S.  upon  her  oatt^ 
o/iSudge  that  they  were  last  legally  settled  at  £fr.>'*  held  to  contain  a 
m^feient  averment  of  their  being  then  acttdly  intruding  y  and  of  their 
then  present  settlement^  and  also  to  be  upon  sufficient  exami^ 
nation^  although  only  upon  that  of  the  wife ;  for  a  wife  way  knouts 
her  husband's  last  place  of  settlement  of  her  otcn  knowledge.. 

KO.  XXXn.   N.  S«  Z7i 


aT — ^      TJPON  hearing  the  appeal  of  the  chttrohwardent  an4 
w^T*  overseers  of  the  poor  of  the  parish  of  Binegar,  ia 

tiie^HfaaHltfthu  the  county  of  Somerset,  tothecouVt  of  quarter  ie«sioi| 
iirxoAB,   for  that  county,  against  an  order  of  Sir  J.  C.  flip- 
pesley,  B^rt.  and  fVittiam  Bingham,  tWo  of  his  Majes- 
ty's justices  of  the  peace  of  and  for  the  saideodnlyof 
Somerset,  for  t  e  removal  of  EUzabelh  Waltm  single 
tvoman  from   the   parish  of  Midsomtr   'Norton  in  the 
said  county  of  Somerset  to  the  i^aid  parish  of  BmfflTi 
That  court  confirmed   the  said  Order  of  removal  sub- 
ject to   the   opinioi)  of  thi%  court  on    the  following 
case:  On  the  25th  Jpril,   1793,  by  an  order  wider 
the  hands   and  seals   of  two  justices  of  the  peace  of 
the  said  county  made  on  the  complaint  of  the  cliurch- 
-wardens  and  overseers  of  the  poor  of  the   parish  of 
J^itmersdon,  it  was  complained  and  adjudged  ia  the 
following  words,  via^  that  *'  John  Savage  labourer,  and 
£eUj/  bis  wife  (the  said  Bettjf  being  the  pauper  above 
removed,)  lately  came  and  intruded   theoiseWes  iolo 
the  said  parish  of  Kilmersdon,  endeavouriiig  there  to 
aettle  as  inhabilanta  thereof  contrary  to  law,  nor  hav- 
ing any  way  acquired  or  obtained  a  legnl  settlemeat 
therein^  and  are  likely  to  become  chargeable  ihaieto : 
We  do  upon   due  examination  adjudge  the  said  com- 
plaint and  premises  to  be  true,   and'  we  do  further, 
upon  the  examination  of  the  said  Bettj/,  the  wife  of  the 
*id  John  Savage,  taken  upon  heroatli,  adjudge  tha^ 
the  said  John  Savage  and  Ddti/  his  wife  were  last  le- 
gally settled  in  the  said  parish  of  Midsotner  Norton'' 
-And  the  said  Bftt^  was  removed  from  the  said  parish 
Af  Kilmersdon  to  the  said  parish  of  Midsomer  Norton ; 
but  agaiust  this  order  of  removal  there  was  no  appeal 
On  the  2()th  J«/y,   1799.  by  another  order   Moder  the 
hands  and  seals   of  two  justices  of  the  said  countr, 
made  on  the  complaint  of  the  churdi  wardens  and  over- 
seers of  the  poor  of  the  parish  of  JVilhw  in  the  saic| 


towtj,  it  w«s  coQiplaioed  and  adjadged  in  t]ie  follow*       IMI. 

log  words,  vis. ' '  Uiat  Elizabeth  Savage ^  (being  the  said    ^he  Kiyo 

paaper)  lately  came  tp  inhabit  in  the  said  parish  of       venut 

fFitioW,  contrary  to  lawj  not  having  any  ways  gained  JiBia^M^ 

a  legal  settlement  there^  nor  produced  any  certificate, 

owning  herself  to  be  settled  elsewhere,  and  that  the 

said  EUzoheth  Savage  is  actually  become  chargeable 

to  the  said  parish  of  Willow,  we  the  said  justices  Upon 

due  examioation  of  the  said  complaint   and  premises, 

and  also  upon  the  examination  of  the  said  Elizabeth 

Savage  upon  oath,  before  ns,  aod  upon  due  considera- 

tioo  by  us  bad  in  the  premises,  do  adjudge  the  same 

Gouipjaint  and  premises  to  be  true  ;  and  we  do  likewise 

adjudge  that  the  last  lawful  settlement  of  her  the  said 

ElUabeih  Savage  is  in  the  said  parish  of  Midiomer 

Norton  ;  and  she  was  therefore  removed  from  the  said 

parish  of  fVillow  to  the  said  parish  of  Midsomer  Nor* 

ton :  aod  against  this  order  likewise  there  was  no  iip* 

peal.  At  Lady-day,  1803,  the  s^id  JElizabeth  hired  her^^ 

self  for  a  year  at  the  wages  of  four  guineas,  as  a  dairjr 

xnaid,  to  Jame$  Brookes  of  Binegar,  aod  served  with 

faim,  in  that  parish,  for  sixteen  months.  The  said  John 

Savage  is  still  living.    After  the  said   Elizabeth  left 

the  service  of  the  said  James  Brookes,  she  returned 

to  the  said  parish  of  Midsomer  Norton,  and  became 

chargeable  to  that  parish.    In  May  last,  the  said  John 

Savage  was  committed  to  the  house  of  correction,  fot 

having  run  away  and  left  the  said  Elizabeth  thereip 

called  his  wife  so  chargeable,  until  tlie  next  quartj^ 

sessions  befd  for  the  said  county  in  July  last,  wbe^ 

the  charge  in  the  said  commitment  being  du^y  provect 

to  the  said  court  of  sessions,  upon  oath,  in  the  presencjs 

of  the  said  John  Savage  to  be  true,  the  said  court  ad^ 

judged  the  said  John  Savage  to  be  a  rogue  and  vaga^* 

bond,  and  a  male  upwards  of  twelve  years  of  age*;  an^ 

ordered  him  to  be  detained  in  the  said  house  of  correc** 

lion  Jor  the  space  of  Uir^e  days^  and  that  bei'ora  he 
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1M6.        wiCi  discharged  from  thence  he  should  be  sent  to  M 
Th«  Km©     employed  in  his  majesty's  service  by  land  in  his  majes- 
wnus       tv's  fortieth  regiment  of  foot ;  hot  the  said  John  Sa» 
of  BitfBOAB.  tfage  hath  never  contributed  to  the  maintenance  of  the 
aaid  Elizabeth.  The  respondents  produced  evideoeelo 
the  courtj  that  a  marriage  solemnized  between  the 
said  John  Savage  and  the  said  Elizabeth,  before  the  said 
ordei^s  of  removal  or  either  of  them  were  made^  was  a 
nullity,  and  the  nullity  of  such  marriage  was  not  dis- 
puted.   The  question  for  the  opiDion  of  the  court  of 
Kir^s  Bench  \%,  whether  or  not  the  respondents  were 
•  estopped  either  by  the  former  orders  of  removal,  or  bj 

the  adjudication  of  the  said  John  Savage  to  be  a  va- 
grant, for  running  away  and  leaving  the  said  Bettj/ 
who  is  in  $bch  adjudication  considered  as  his  wife,  from 
giving  any  evidence  whatever  to  prove  the  said  mar- 
line a  nullity, 

Garkow  and  Topping,  in  support  of  the  order 
of  sessions ;  ''  The  question  is  whether  the  sessions ha?e 
done  right  in  the  last  order  made.  The  order  of  re* 
moval  of  Elizabeth  Savage,  though  not  appealed  from 
is  immaterial  as  to  us  and  cannot  affea  the  present 
appellants;  for  it  does  not  involve  the  question  of  the 
marriage.  The  oirder  of  commitment  of  John  Savage 
for  having  run  away  from  his  wife  and  children,  the 
parish  have  nothing  to  do  with,  and  are  not  a&cted 
by  it.  That  order  applies  to  the  man  only  personally, 
upon  the  statutes  concerning  vagrants^  and  the  ques* 
tiou  upon  it  only  turns  upon  his  vagrancy.  Then, 
the  iBrst  order  is  bad  upon  the  face  of  it,  and  the  cir- 
cumstance of  there  being  no  appeal  will  not  conclude 
the  parish*  It  professes  to  adjudge  on  the  settlement  of 
Savage,  upon  the  examination  of  Betty  Savage  herself 
only ;  and  is,  therefore,  informal.  They  use  the  words 
*'  on  dae  examination  we  do  adjudge  the  complaint 
'and  premises  to  be  true/  and '  we  do  further,  upon  the 
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^iramiDalTon  of  ibe  said  Betty  Savage,  adjudge  that  fht       i806. 
^ftid  J«ibs  and  Betty  were  last  legally  seUled  at  Midso-    The  Ki«a 
merNorton ;'  but  tbey  do  not  state^  on  due  examination,       vernu 
tfaey  find  that  they  were  seUled  there.    And  the  wife  of  BziitoA»% 
can  know  nothing  of  the  husband's  settlement  except 
from  information." 

Lord ELLiNBoaouGH, C.  J.  '*  Why  not?  They 
might  live  fellow  servants  in  the  same  family.'' 

Gareow.  *'  There  is  then  another  objection  that  on 
the  face  of  this  order  it  is  not  an  adjudication  of  their 
present  settlement ;  for  they  only  state  that  they  were 
last  legally  setUed  at  Midsomer  Norton." 

Lord  Ellbnborouohj  C.  J.  *^  We  cannot  intend 
an  intermediate  settlement." 

Topping,  on  the  same  side.  *^  If  the  order  is  bad  on 
the  face  of  it,  the  defect  in  the  order  cannot  be  helped 
by  the  circumstance  of  omitting  to  appeal  against  it; 
The  King  v.  Inhabitants  of  Chilver$coton,^  Now  they 
have  not  stated  enough  to  give  jurisdiction;  for  it 
should  state,  that  the  parties  are  in  the  place  from  which 
the  order  of  removal  is  to  remove  them ;  and  this  is 
not,  therefore,  an  order  whidi  the  sessions  could  amend ; 
for  it  is  clear,  that  the  sessions  cannot  amend  where  it 
is  necessary  to  have  evidence  in  order  to  find  the 
amendments  It  omits  also  to  state,  that  they  have  in* 
troded  and  were  then  in  the  parish  of  Kilmersdon,  en- 
deavouring to  settle  themselves.'' 

Lord  Ellenbokovoh,  C.  J.  *'  Do  the  words  ndt 
linport  that  they  are  then  there  f  The  words  are  also 
"  and  they  are  likely  to  become  chargeable.  If  the  ses- 
sions  have  adjudged  on  the  fact  of  the  marriage, 
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itis<!oncla«ve  ppoo  ua>  and  tbe  fac^  fkf  Abe  waiiiigii 
vas  clearlj  adjiu^ejd  upoq." 

'    OBDfji  of  sBSftioNS  and  order  of  le^ 
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J  Sitt  accepted,  payable  at  a  bankers^  mutt  te  presented  fitr 
payment  before  sit  o'clock^  or  rather  witAin  the  usval  kotfri 
xf  a  banker^s  thvp  being  open,  and  proof  of  prcsentmM 
nfierwardi,  by  a  notary^  when  a  boy  came  to  the  daor^  end 
could  give  no  ansrcer  as  to  the  payment,  ike  clerks  being 
gone,  «MW  held  not  id  be  proof  of  the  dishonour  of  a  biU. 

Serable  pari  rationc,  all  bilb  should  be  presented  dsring 
the  regular  business  hours  of  the  acceptor,  which  are  varialfk; 
and  presentment  after  uill  not  entitle  the  notary  toprotcft 
them.  Certes,  It  is  by  no  meani safe  tokrely  on  the  notary,  for 
f  raring  the  presentment  of  a  bill,  unless  he  goes  with  it  at 
the  first  presentation,  in  the  middle  of  the  day, 

TN  an  action  by  indorsee  of  a  bill  of  excbat\gei 
against  the  drawer^  tbe  question  turned  upon  the 
presentment  of  the  bill  and  the  notice  thereof  to  the 
.defendant.  The  bill  was  accepted  specially^  "  payable 
at  Davidson'i  and  Co.  S4,  Pall  Mali."  To  prove  tbe 
tender  for  payment,  the  p/ntntf^  called  the  notary,  who 
went  to  Messrs.  Davidson  s^  afteror  about  six  o'clock, 
when  the  shop  was  shut  and  a  boy  came  to  the  dopr 
and  could  give  no  answer  as  to  the  billj  the  clerks 
being  gone.  No  previous  tender  for  accepUtnce  was 
jiroved.  Tbe  notice  was  by  a  letter  put  i^to  the  post- 
office  ill  fnntt  Tcm^  Lane,  on.the  iie&t4ayj  dkected 
to  the  defendant. 

XMd  X^MrM«Mov«fli,  C.  3^  before   whom  ^ 
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cause  wm  ttied^  fit  the  »i\\^p  in  t^rm^  noABUtted  tfcv 

plaintif. 

Marhtat  how  moved  for  a  rale  to  shew  cause  why 
there  should  not  be  a  new  trial,  on  the  ground  of  a 
misdirection,  by  lEhe  learned  judg^.  And"  a»  to  otaQ 
point,  he  cited  Sanderson  t.  Jndge/^  to  shew  thai  nd^ 
tice,  ^at  by  the  po«t,  of  the  dishonour  of  the  bill',  wa^ 
sufficient,  the  only  proof  of  notice  b^eing  the  putting  of 
a  letter  in  the'  post'.  Asto  the  tender  at  the  baiiltitig 
houHcafterth^  shop  was  shut,  h^  said  the  bill  Was' di^ 
rected  payable  at  D^ArfAonV,  S4,  P  alt  Mall;  the  notary 
called  there  and'  iftii  answered  by  a  boy,  that  the  iSiop' 
was  ghot  add  fhi?  elerks  were  not  thei^ ;  and,  althdiigtl 
itcould  not  be  contended  thatat  P2  i/ciock  at  night,  ^ 
tender  would  be  sufficient,  yet  it  wa»  a  queationfot^a 
joiy  to  lay  wbalf  i»  the  pr0[^r  ^\m^  of  presentatSoo;    - 

Lord  Ellen  BOROuGH,C.  J.  ''  I  rather  differ  from 
you  in  that ;  for  I  think  it  is  for  the  judge," 

Lawesnce,  J.  '^*  When  the  bill  is  accepted  in  Ijbese 
terms  payable  at  a  bankers,  he,. the  indorsee  or  drawer, 
lakes  it  liable  to  this  inconvenience.'^ 

Marry  AT.  ''  He  cannot  know  from  the  bill  itself 
whether  it  is  payable  at  a  bankers  or  not;  for  Davidsofif 
find  Co.  are  not  described  as  bankers,  lo  LeffUt^ 
T.  3fi//s,t  aad  this  is  not  the  case  of  an  accept 
tauce  by  a  banker,  but  a  bill  payable  at  a  banker's, 
llie  court  said,  they  could  not  take  notice  of  what  ai'd 
called  banking  hours, but  must  consider  what  is  tlie  or* 
^mry  time  of  presepting  bills.  In  that  case,  it  is  held»: 
that  the  party  baar  the  whole  of  the  day  to  pay  the  biU« 
and  if  so,  why  should  the  holder  be  bound  to  present 
it  long  before  the  time  at  which  the  acceptor  is  bound  to 
pay  it  ?  In  this  case  there  was,  in  fact,  an  earlier  pfe- 
iontment  by  the  banker's  clerk,  and  this  was  only  the 

•     f  2H  Bl.  509.  t  *  Tenn  Rep,  J70, 
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1806.  second  preteotment  by  the  notary.  If  this  strictness 
18  required,  then  the  bill  must  always  be  presented  by 
the  noteryjp  the  first  instance;  which  would  be  vciy 
inconvenient.'' 

Lord  Ellsk  BOROUGH  J  C.  J-  "  The  qnestion  is,  whe- 
ther this  bill  has  been  dishonoured.  The  person  on 
whom  it  is  drayrn  accepts  it  payable  atabankers,by  which 
the  holder  isnot  precluded  from  presenting  it  to  the  pec- 
son  himself.  |f  he  gets  payment  i\t  the  bankers,  be 
is.  satisfied ;  if  not,  he  may  resort  to  the  party  himself. 
But  by  the  terms  of  the  acceptance  he  is  to  go,  at  ihe 
convenient  time  of  resort,  to  the  place  where  he  isdirect- 
ed,  and  it  is  to  be  presumed  the  holder  will  inform 
himself  of  the  proper  time ;  but  to  go  at  an  improper 
tjfl^e  is  luring  the  draper,  as  it|  werCj  bto  the  dishononi 
of  th^  bill.  If  it  is  not  paid  at  the  usnal  hours,  then 
be  id  to  go  t9  the  party  himself;  but  it  is  not  in  evidence 
here  that  he  has  gone  to  that  party  or  that  be  pre- 
sented the  bill  earlier.  The  holder  has  only  to  under- 
stand the  plain  import  of  the  bill." 

Lawbbnce,  J.  "  Nobody  could  keep  money  at  a 
banker's  to  make  his  bills  payable  there,  if  it  were  other- 
wise than  as  his  lordship  has  decided.  Yoo  say,  that 
the  acceptor  is  not  bound  to  pay  earlier  at  a  banker^ 
shop^  than  any  where  else,  and  that,  therefore,  present- 
ment, during  the  time  when  it  might  be  paid,  or  dur- 
ing the  time  the  party  has  to  pay  it  in^  is  sufficientf but, 
if  so,  the  business  of  a  banker  could  not  be  done,  un- 
less he  kept  the  shop  open  all  night.  I  consider  this 
as  payable  at  a  bankers  and  known  to  be  so.  The 
bolder  ought  to  go  at  the  usual  time.'' 

Le  Blanc,  J.  ^'The  inconvenience  to  the  mer- 
cantile world  would  be  on  the  other  side  entirely.*' 

Rule  for  a  new  trial  refuses^  for  want  of  a  due 
prtsentHlion  of  the  bill. 


TubMAt; 
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tFkere  uj^  appUCMtian  io  the  dUdrnejffdr  the  Mea6ani  to  admit  Costs.  Ad  mis* 
tertain facts  in  proofs  attd  he  refused ;  and  afterwards^  upon  go-  "^"^  * 
ingto  triatp  it  appeared^  that,  b^havhtg  pleaded  a  tender ^  it  became 
unneeassary  to  prove  them^  but  the  ^XaAnii^  took  witnesses  to  the 
assizes  for  that  purpose  f  and  was  allowed  their  expences^  to  a  large 
amount f  in  the  taxed  costs j  notvcilhstanding  they  were  not  called 
upon  the  trial,  the  coUrt  refused  to  revise  the  taxation'. 

'TAUNTON  obUined  a  tule  id  shew  cau^  Urby  ihe    H^iriioiii 
iTuisifcf  ahould  not  revise  hid  taxatibn  of  costs  in    ^^^"^**' 
y^Ucaose,  iti  order^  that  several  sums,  amdUnting  to  64l;  ^ 
in  tlie  whole,  beiDg*  the  experice  of  certain   witnessed 
t?bo  attended  at  the  assizes  for  ihBpiaintiff,  should  be 
iKtrack  out; 

'the  case  was,  that.  In  an  action  of  assnrhpsit,  upon  a 
contract  relating  to  the  purchase  of  several  estates,  in-^ 
eluding  a  gr<$at  niaily  distinct  averments,  which  upoii 
the  declaration  w^re  iiecessary  to  beprbved,  the  d^en^ 
dant  pleaded  a  tender,  and  when  the  cauie  came  td 
be  tried,  at  the  last  assises  for  Hertford;  before  Lord 
ELLENBOfibuGH,  C.  J.  thie  cotinsel  for  the  defendant 
eudeavbured  to  put  ihe  jdaiiHtif  to  the  proof  of  these 
averments ;  buthb  lordship  thought;  that^  by  the  plea  of 
tender,  the  dieclaration  was  admitted;  and  it  was  not 
necessary  to  prove  tiny  bf  them;  bilt  ddly  to  prove  the 
amount  of  the  damaged,  And  the  only  witness  called 
\ras  a  Mr.  Stephensoti.  The  master  finished  the  taxation 
of  Gostd  iti  March  last;  and  included  in  the  amouHt  th^ 
^xpented  of  dix  witnessed  and  upward^;  who  attended 
to  prove  the  special  averments.  On  shewing  cause, 
it  appeared  that  the  plaintiff's  attoirney  having  taken 
the  advibe  of  a  gentleman  at  the  bar^  who  thought  li^ 
toald  not  dafely  advise  the  going  to  trial,  without 
.No»  Xxx\i.  N.  di  d  A 
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1806.  proof  of  these  averments,  he  applied  to  the  defendant^ 
attorney  to  admit  some  facts^  in  order  to  save  expense^ 
vrhich  be  refused  to  do. 

TAtiNToN  contended,  in  support  of  the  rule/ that  it 
being  necessary  to  state,  that  the  witne^ies  were  mate- 
rial and  necessary  in  the  affidavit  to  increase  cosU, 
that  could  not  truly  be  stated,  and  the  plaintijf^  could 
not  be  entitled  to  their  expences,  and  whether  the j 
were  necessary  or  not  was  the  only  question  to  be  con 
sidered  by  the  court.  As  to  the  conduct  of  either  ot 
the  attorneys,  who  were  under  a  mistake  as  to  the  ncccs- 
sily  of  the  witnesses,  it  could  not  affect  the  case;  and  if 
they  were  not  necessary,  the  cooductdf  tbeir/irMtaif/'s 
attorney  could  not  help  ihe  plaintiff's  case  ;  for  it  was 
not  the  business  of  the  former  to  admit  pioof  of  thai 
which  might  be  unnecessary,  nor  lo  supply  defects  ia 
the  plaintiff^scQse,  and  it  was  the  business  oftbe^iiiui- 
iiff*s  attorney  to  know  the  degree  of  proof,  and  the 
number  of  witnesses  necessary  at  the  trial. 

Lord  ELtKNBoROuoir,  C.  J.  ^'  Are  you  to  expect, 
ibat  we  will  open  the  taxation  for  a  party  who  coo* 
ducts  hiin^lf  in  this  way;  who  refuses  to  adait,  and 
tbea  oomptaios  that  witacsses  are  produced  for  the 
parpose  of  provuig  that,  which  it  was  id  liis.  power  to 
admit  i  At  a  period  of  time  when  ii  is  doubtful  be- 
tween the  partie8,whether  proof  is  accessary  or  ai»t»  the 
party  applies  §uia  timet, the  oth<>r  vef««es,and  tkus makes 
it  necessary  i«  the  opinion  of  tbeother  party  to-  take  the 
witnesses  to  the  assizes.  As  to  the  <)tiestion  whether  the 
witnesseaare  materialand  necessary  thatba^been  before 
the  officer  of  the  court ;  be  iias  allowed  them,  and  under 
these  circumstances,  we  do  not  see  any  reason  to  revise 
the  act  of  our  officer,  in  such  a  case." 

RtTLE  DISCnAHOftl^* 
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DssiioNS  agaifui  Head. — May  Hih. 

Where  the  defoduif ,  bem^  sued  »^  originuij  had  pleaded  Ihe  Ua^  Practice.  Plo». 
tule  of  additions'in  abatemeiU  of  the  original  vsrit^  and  had  given  Abatement.  Va- 
a  rule  to  reply ^  wUhaut  oyer  qf  the  original  isril^  the  court ^  upon  original  and 
motion t  dincharged  the  rule  to  rtply^  in  order  to  let  in  the  plaintiff  declaration. 
to  sign  Judgment^  as/or  want  (fa  plea;  notwitlittanding  the  rule 
that  oyer  cannot  novo  he  prayed  rf  an  original  writ, 

Eemble.     i\0  advantage  can  now  be  talcen  (f  a  variance  between 
the  wrU  and  the  declaration^  ^ 

•THIS  was  a  rule  lo  shew  cause  why  a  role  to  reply    DKiwoHi 
itt  ibe  caase  should  not  be  discharged,  and  the      H^lp.  ' 
flaintiff'  be  at  liberty  to  sign  Judgment. 

Upon  the  affidavit  of  the  flamiiff'^  attorney^  it  ap- 
peared^ that  he  bad  sued  out  a  special  ca|>ias  against 
the  defendant  on  a  bill  of  exchaogCj  delivered  decla«> 
ration  and  demaoded  a  plea  ;  when  he  found  a  plea 
in  abatement  filed  in  the  office  and  was  served  with  a 
copy  of  a  rule  to  reply.  The  plea  in  abatement  was^« 
that  the  original  writ  contained  no  addition  to  tb6  defcn 
dant*s  name.  . 

Lambb  shewed  cause,  *'  The  present  rule  is^a  new  ex^ 
periment^and  it  is  clear  that  the  plea  in  abatemeDt  was 
not  for  mere  delay,  for  otherwise  the  defendant  would 
not  give  a  rule  to  reply.  If  the  plea  was  a  mere  nullity 
then  the  plaintijf  oKi^rhi,  to  have  signed  judgment. 
The  plea  is  verified  by  affidavit,  and  if  the  p/aintlj^^ 
made  a  blunder  by  omitting  to  sign  judgment,  when  he 
might  have  signed  it,  the  defendant  may  well 
take  advantage  of  it;  and  if  the  plea  was  bad,  the 
plaintiff  ought  to  have  demurred.  The  object  of  the 
defendant  waslo  save  himself  the  costs  ;  for  the  p/oi/i-» 
tifh^d  sued  out  two  originals  upon  the  same  bill  of, 
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1806.  exchange,  and  ha4  pbuined,  from  the  drawee,  the 
debt  And  costs  in  the  action  against  him.  The  dcjendani 
could  not  have  oyer  of  the  writ  liecaifse  of  the  rule  of 
the  court/' 

CoMYN,  in  support  of  the  rule,    "  This  p]ea  is  not 
inerely  defectively  pleaded,  but  is  such  a  plea  as  pan- 
pot  be  received,  and  yet  we  cannot  sign  judgmeot 
because  there  has  been  a  rule  to  reply,  and  it  would  be  s 
contempt  of  the    court  if  judgment  were    signed 
without  previously  discharging  that  rule.    This  plea 
ought  not  to  be  received   because  the  defendant  his 
,  not  prayed  oyer  of  the  original  writ,  and  in  Cost. 
Dig.  Pleader,  R.  2,  it  U  said  ^  ^he  defendant  sbdil 
jfkop  plead  in    abatement   of  the    writ   before  oytr 
of  it ;  and  the  same  rule  is  laid  down  in  jUnUcn^ni  H, 
'  no  plea  to  the  writ  can  be  before  oyer.'  This  is  not  a 
new  experiment,  for  in  Ho/l  v.  Finck,^  the  court  said 
f  at  this  day  the  courts  of  justice  interpose  in  a  sum- 
mary way,  and  in  many  cases  set  aside  proceedings 
ijpon  motion,  where  there  is  no  other  remedy ;  ss 
where  they  see  that  a  plea  is  frivolous  they   will  set 
it  aside/    In   Murray  y.  Hubbard,^  the  defendant 
was  arrested  by  the  name  of  F.  Hubbard  and  pat  in 
bail  by  the  name  of  5.  Hubbard,  the  plaintiff  declared 
against  S.  Hubbard  arrested  by  the  i^ame  of  f.  Hub- 
f)ard :  the  defendant  pleaded  in  abatement  of  the  writ, 
that  his  name  was  ^.  Hubbard,  the    plaintiff^  sigoed 
judgipent  treating  thi^  plea  as  a  nullity ;  the  dcfeiidmnjt 
moved  to  have  the  jndgment  set  ^ide;  thp  ground  of 
aigning  the  judgipent  was  that  the  defendant  had  not 
craved  oyer  of  the  Wf it  \  the  court  said,  that,  the  plea 
being  bad  and  wholly  unavailable,  they   (bought  the 
judgment  was  right.  §oio  Gr^y.y.  Signctii;:  there  was 
a  plea  like  this  of  the  statute  of  additions,  and  a  motion 
to  set  aside  the  plea  and  for  leave  to  sign  judgmeot, 

•  2  Wihon,  39i.         +  1  Bm.  and  PuU.  64^.         :jE  3  Bw. 
and  Pull.  39^. 
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on  the  same  ground^  that  the  defendant  had  not  craved        iim. 
ejer  of  the  writ.  It  was  said  on  behalf  of  the  defendant 
tliat  the  court  would  not  ioterposQ  jfcogive  the  plaintiff 
tbeoppertunitj  of  signing  judgment^  but  would  put  the 
plaintif  io  his  detnurrer^because  that  mod^  would  deprive 
the  plaintif  of  bis  writ  of  error ;  but  Lord  Alvanley  said 
'  the  question  is  only  whether  the  plea  could   be  re* 
ceived ;  jthat  question  appears  to  b^  decided  by  the  case 
of  Murray  y.  Htfbbard;  it  had  been  long  the  practice 
not  to  grant  oyer  of  original  writs,  and  it  was  e  strange 
position,  that,  because  of  that,  the  defendant  %hou\d  be 
at  liberty    to    plead    in    abatement    without  ;    for 
the  Master  of  the  Ilolls,  if  such  a  plea  were  plead- 
ed^ would  issue  a  new  writ  agree^bje  to  the  decUra^^ 
tion.'  So  in  1  Saunders,  518,  note  8,hy  SerJ.  JVilUamSg 
i^  is  said  from  thence  (from  the  rule  that  oyer  shall 
not  be  given  of  the  original  writ,)  it  seems  to  follow 
that  no  advantage  can  be  tajken  of  a  variance  between 
the  original  writ  and  the  declaration.'    The  cases  in 
which  that  rule  was  laid  down,  were   Vauderplank  v« 
^ff/»*?>*  and-Jbsq^A  Hole  v.  John   Finch,f  and  it  is 
there  '  said  that  where  the  defendant  pleads  a  va« 
risDce  between  the  lyrit  and  the  declaration,   he  must 
dcnaand  oyer  of  the  writ  tp  shew  the  variance  of 
the  writ.    Although  these  cases  were  in  the  Commofi 
Pleas,  yet  there  is  no  diffefeuce  l^tween  the  practice  of 
the  courts,  this  being  upon   an   original.      And  the 
sriginal  writ,  in   fact,   is  never  issued   unless   there 
is  an  outlawry  or  a  writ  of  error.      So  there  was  a 
])lea  in  abatement,  in  the  case  of  Wallis  v.  the  D.  of 
CamberlandfX  in   an  action   upon  an.  annuity  bond; 
the  (il^f/itfan^  prayed  oyer  of  the  deed,  and  did   not  set 
forth  the  real  deed,  and  the  court  held  that  the  plaintiff 
might  sign  judgment  or  demur  :    and    in    Ftrgusot$ 

«  2  mbon,  85.    +  Uid.  395.        I  4  Term  Rep.  37Q. 
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V.  Mackreih*  the  court,  for  the  same  caoae,  quashed 
tlie  pleadings.  This  pleii  is  verified  by  affi4<^vit,  but 
in  GrfHf  ▼.  Sidnet,  it  it  said  there  is  no  necessity  for 
it ;  indeed,  as  it  must  appear  upon  oyer,  it  cannot  be 
necessary,  and,  as  there  is  no  writ  actually  issoea^  it 
ought  not  to  b^  made/' 

The  CouKT  were  strongly  impressed  with  the  eflfect  of 
the  cases,  which  took  away  the  oyer  of  the  writ,  an4 
said  that,froni  the  cases  in  the  Common  Pleas,  it  seemed, 
that,  at  this  day,  they  ought  to  discountenance  auch 
pleas  wholly,  and  to  let  the  plainiiff  in  to  sign  judgt 
nient, 

ItuLE  absolute; 

Tlie  King  against  Stevem s  and  Another. 

CHminnI  fThere  a  fixed  fine  ^  by  ttatutc^for  a  misdevicanor  w  miscalculaied  t^^ 

PciwJtVfPeci*  "^''  ^*frdivt  and  the  Jftdf^menf,  the  courts  upon  a  rule  served  on  aS 
niuTj  fiue.  parffes  inlerested,  will  alter  tlie  rule  for  the  judgment  ngaitui  the 

prfstmer,  and  the  entry  m//,  as  to  so  much  of  the  punishment^  M 

iheif  Kinnot  Miter  the  judgment  andverdicts 

TNthis  case  for  the  particulars  of  which  see  ante 
Vol.1,  p.  4.'>7>  the  defcndanU  being  found  guilty  of  a 
•MAuothvr.  'misdemeanor  committed  in  the  EM.%t  Indies,  in  taking 
a  bribe  from  one  of  the  native  princes,  part  of  the  pe- 
nalty for  which  offence  is  the  payment  of  the  amoant 
of  the  sum  received,  as  a  bribe,  it  appeared  that,  in, 
drawing  up  the  judgment,  a  mistake  had  been  made,  ia 
calculating  the  value  of  the  foreign  coin.  East  India 
mooey,  which  constituted  the  bribe, 

Dallas,  therefore  obtained  a  rule  calling  upon  the 
prosecutors  to  shew  cause  why  the  rule  made  on  Monday 
next,  after  threeAveeksof  the  Hofy  Trinity,  in  the  44th 
year  ofhis  present  majesty,  and  the  entry  roll  in  this  pro- 
secution, should  not  be  amended  by  inserting  after  the 


The  Kino 

venus 
Stevkn'I 
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Words,  ^'and  also*'  the  words^  ^'tbe  sum  of  nine  thousand       iti6. 

three  hundred  and  eighty-five  pounds  part,"  upon   do-    xhTKlwa 

tice  of  the  rule  to  be  given^  to  the  attorney  for  the  said       <^««' 

prosecutors  in  the  mean  time.    This  rule  was  obtained  and  A^l^ef^ 

upon  aa  affidavit  of  Mr.  Dowse^  attorney  for  the  drfetk- 

dants,  which  stated,  that  the  fifth  count  in  theioforma- 

tion,.charges  tlie  defendants  with  having  received  from 

a  certain  person^  called  the  Satnouny  Rajah,  SdfiOO 

rupees^  being  of  the  value  of  10^6261.  of  lawful  money 

of  Great  Britain,  a^a  gift  and  present^  against  the  fornt 

of  the  statute,  (cc;  whereby  they  forfeited  to  oiur  lord 

the  king  the  said  sum  of  lO,(i2oL  being  ilie   value  of 

the  said  rupees.    That  there  was  no  evidence  of.  the 

value  of  the  rupees  on  the  trial;  that  finding  there  had 

been  a  miscalculation  of  tlie  value,the  rupees  being esti^^ 

mated  at  too  high  a  value,be  applied  to  the  solicitor  for    .       ^ 

the  Edit  India  CompcMy,  who  wrote  to  him,that  he  had 

leen  the  attorney-general,  who  informed  him,  that  if 

there  was  any  mistake,  it  should  be  recti  tied  ;  and  that 

having  advised  with  counsel  before  the  dfftndamts,\texn 

brought  up  for  judgment,  as  to  an  application  to  the 

court  to  rectify  such  mistake,  it  was  omitted  to  be 

made  in  consideration  of  such  communication.    Thistt, 

on  tlie  nx)rniag  when  judgment  was  pronounced  by 

the  court,  it  was  agreed   between  all  parties,  that  the 

rupees  should  be  considered  of  the  value  of  2s.  2|d. 

each,  and  at  the  time  of  pronouncing  judgment,  the 

tttorney-general^frooi  a  paper  in  his  hand,  stated  the 

said  agreement  of  the  parties,  and  that  the  value  was 

l)j386L  with  a  small  fraction,and  expressed  hb  consent 

that  the  judgment  should  record  the  forfeiture  at  the 

sum  so  stated  by  him.     Which  was  now  made  absolute 

by  consent  of  all  parties,  and  the  rule  and  entry  roU 

was  accordingly  altered  as  follows  : 

Monday  next,  after  three  weeks  of  Easter,  44  Geo. 
III.   Rex  V.  Stevens  and  another.     The  deftndants 
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^^  berng  brought  here  into  court,  8tc.  and  being  ij  & 
TJmKiit*  jury  of  the  cbuntry,  convicted  of  certain  extortions 
StTpiTbns  •^^  misdemeanors  charged  irpoti  them  by  (he  fifth, 
aB44airtber.  sixty-ninth,  setentietb^  aod  seventy-first  coants  of  the 
information  in  this  prosecution  :  Upon  mature  deli- 
beration htfd  here  in  court,  it  is  considered  and 
aci^udged  that  the  defendant,  Janus  Stevens^  for  bii 
offences  aforesaid,  do  pay  a  fin6  to  otir  sovereign  lord 
the  king  of  5,000l.  of  lawful  money  of  Great  Britain. 
And  that  he  the  said  Jamei  Stevens  be  hnprisoned  in 
the  custody  of  the  said  marshal  for  the  t^rm  of  two 
years  now  next  ensuing.  And  that  the  difendcjit 
John  Agnew,  for  bis  oflFence  aforesaid,  be  imprisoned  m 
the  custody  of  the  said  marshal,  for  the  term  of  two 
years  now'nextensuing.  And,  that  the  said  defendant, 
for  the  extortions  and  misdemeanors  charged  upon 
them  by  the  said  oth  count,  do  forfeit  to  bur  ^id  lord 
the  king,  the  sum  of  10,625K  of  hwful  money  of 
Great  Britain y  being  the  full  value  of  the  gifl  and  *  pi^ 
sent  received  by  them  as  in  the  said  fifth  count  men- 
tioned. And  they  the  said  defendants  are  now  recom- 
mitted to  the  custody  of  the  said  marshR),  to  be  bj  bim 
kept  in  safe  custody  in  execution  of  the  said  judgmeot 
and  until  they  shall  have  paid  the  said  forfeiture.  And 
the  said  Janus  Stevens,  until  he  shall  have  also  p;iid 
the  said  fine.  And  it  is  ordered  that  the  v^hole  of  the 
said  fine,  and  also  [the  sum  of  9,5851.  partjof  tliesaid 
forfeiture,  be  paid  to  the  United  Company  of  Mer- 
chants trading  to  the  East  Indies,  being  the  prosecutors 
in  this  prosecution. 

But  fiY  THE  COURT,  the  judgment  rtself  cannot  b^ 
Itltered. 
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Knight  against  Palmer.  igos. 

Attachment  icill  not  lie  a^Mintt  a  wUnest  served  w&h  a  iubpoena  $,iip^na  du<ei 
duces  tecum,  if  he  do  not  produce  a  warrant  described  therein,  tscum.  Attach- 
heeausehe  says  thai  he  has  not  got  in  his  euitodjf  ;  although  in  ^^^  * 
truth  it  appear  that  he  hdd  it.     This  is  property  matter  for  an  in^ 
dietmeuifor  peijury: 


^SPtNASSC  moved  for  an  attaciimeDt  against  a  \irit-      KKroif« 

ness  for  not  obeying  a  subpoena  duces  tecum,  and 
stated  the  following  ground  ; 

The  defendant  w^sshenffof  Es^x  ';  the  action  was  for 
An  excessive  levy  under  a  f.  fa ;  and  to  prove  the 
levy,  the p/dtn/t|f  called  one  Thorn  as  a  witness;  who 
Was  the  officer  to  whoni  thfe  wafrdDt  Was  delivered  ; 
when  called  tipon  to  proddce  it,  he  said,  thht  he  had  it 
not;  he  had  delivered  it  to  otie  Reynolds  to  make  a 
copy  who  had  not  returned  it!  Reynolds  no^lr  said  ill 
an  affidavit  that  hfe  had  delivered  it  to  Thorn's  wife. 
Thorn  said  he  had  it  not ;  and  the  present  affidavit;  as 
Espinasse  stated  it,  wenttd  shdw  that  he  had  it. 

^y  the  COURT.  ^*  If  so  he  is  guilty  of  perjuty,  but 
kn  attachnaent  cannot  be  granted  if  be  had  not  brought 
it/' 


lULE  Ri£FUSRD» 


Itkx  dgainsi  JFeNwicK; 
Exparle  GiLUi 


tpon  a  haBieai  corpul  on  which  the  gaoler  returni  'a  commitment^  Apprehticlr. 
the  eouH  wiU  onfy  try  the  validity  of  the  commitment  upon  the  ^^^^:^^^JJ!'^' 
fate  of  it,    AM  taher^  a  return  was  that  an  apprentice  was 
committed  for  absenting  himself ffomhH  master's  service;  undd' 
Stat,  SO  Geo»  11:  c<  19; «.  4^  which  appeared  goodi  the  e%Urt  re-' 

KO.  xixii.  M.  S4  3  B 
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180".  manded  the  tq/prentier^  afti/ouf^hittNU  9W0m  ihMiJie  ««i  h9tgi 

when  a  minora  and  that  tthett  tffulJ  age  he  avoided  JUf  indenittra. 

J  habeas  corpus  caunet  be  te  discharge  an  apprenifce  when  ef  ege 

from  indeniuret  f  ezparte  iVf /)fft*ijry  5  Term  Rep,    715.  contri. 

Serable*  it  theuld  be  to  bring  up  the  apprentice  from  tome  cmstoiji 

or  improper  eontroul  over  hi$  person ;  a$y  perhaps^  that  of  At 

matter  f  if  he  detain  him  by  force  in  hit  service*  . 


Ten  win* 


ThcKirto     ^SPINASSE  obtained  a  habeas  corpus  directed  to 
otrtui  the  defendant  to  briag  up  one  Gilt,  an  appircQlicf, 

to  be  discharged  out  of  custod  J,  and  to  be  discharged 
from  his  indentures.  He  produced  an  affidavit  stating 
ineffecty  that  be  was  bound  to  one  Garnsey,  while 
under  i|ge  for  seven  years;  that  in  JprU  1806»  he 
became  of  age  and  previous)  j  informed  his  master  that 
when  he  was  of  age  he  should  quit  his  service;  tliat 
when  he  became  of  age  be  gave  notice  to  his  master^t 
said  that  he  would  serve  on  a  weekwith  himora(bnorgbt| 
until  he  could  get  somejourneyoian  in  his  place,  on* 
less  he  would  give  him  wages  ;  that  his  roaster  then 
made  no  objectiou,  and  be  left  him  on  the  day  he 
told  him  that  he  should  quit  bis  service,  wbereapon 
the  master  complained  to  a  magistrate,  who  committed 
him  to  prison  under  thestatutCi  9.0  Geo.  II.  c.ig,  s.4. 
Notice  of  the  rule  was  served  on  the  magistrate;  sod 
now  the  defendant  the  gaoler  (or  governor)  of  Tothill 
Fields  Bridewell,  made  a  return  containing  the  com- 
mitment as  follows : 

Whereas  complaint  hath  been  made  before  us 
Aaron  Graham  and  Edward  Naish,  esqrs.  two  of  his 
majesty's  justices  of  the  peace,  for  the  said  city  and 
liberty,  upon  oath  of  John  Garfisey,  that  Samuel  GilU 
apprentice  to  the  said  John  Garnsey,  ppoa  whose 
binding  out  no  larger  sum  than  five  pounds  waii 
given,  hath  committed  divers  misdemeanours  agaiost 
the  said  John  Garnsey  his  master,  and  in  porticolar  ia 
having  for  several  days  absented  himself  from  the  ser- 
vice  and  employment  of  the  said  John  Gamuy  his 
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m^ter,  without  leave  or  consent  contrary  to  the  cove-  i906, 
Dant  of  his  indenture^  and  tlie  statute  in  such  case  made  ThTiTiira 
and  provided,  and  whereas  upon  examination  thereof,  v^'^** 
and  upon  hearing  the  allegations  of  both  parties,  they 
having  come  before  us  for  that  purpose,  and  upon  due 
coDsideraiioD  had  thereof,  it  manifestly  appears  unto 
lis,  that  the  said  Samuel  GUI  is  guilty  of  the  premises 
10 charged  against  him  as  aforesaid,  and  we  do  there- 
fore hereby  command  you  the  said  constable  to  con» 
vey  tbe  said  Samuel  Gill  to  the  said  house  of  correct 
t\on,aQd  to  deliver  him  to  the  said  keeper  thereof^ 
together  with  this  warranty  and  we  do  hereby  command 
you  the  said  keeper  of  the  said  house  of  correctbn,  to 
receive  the  said  Samuel  Gill  into  your  ciistody,  therein 
there  to  remain  and  be  corrected  and  held  to  hard  la- 
bourforthe  space  of  one  month.  Given  under  our 
hands  and  s^als  th^  23d  day  of  April  in  the  vear  of 
our  lord  1806. 

The  master  not  appearing,  and  no  counsel  appearing 
for  tbe  justices,  Espinasse  prayed  that  the  apprentice 
QUI  might  be  discharged  and  might  also  be  dischar- 
ged from  his  indentures,  and  cited  ej parte  Alary  Jmi  ^ 
I^fiti*  where  upon  a  habeas  cqrpu9  to  bring  up  tbe  ap- 
prentice to  be  dischnrgedt  she  beirig  theq  of  age,  the 
court  held,  that  an  apprentice  could  not  be  bound  to 
serve  longer  than  when  he  becpn^es  of  i^ge^  iinless  hp 
then  affirms  the  cpyen^iiu. 

But  by  the  court,  '<We  cannot  now  take  thew 
facts  into  our  consideration,  There  is  no  defect  in  the 
commitment,  as  it  is  returned  to  us,  apparent  upon  the 
face  of  it.  If  ypon  hearing  the  case  the  magistrates 
did  irrong  iq  point  of  fact,  the  party  m\ist  appeal  or 
bring  his  action.  The  master  i:^  not  before  us,  and  pro- 
bably this  is  all  an  after  thought,  and  was  not  made  an 

-— r^. , r-rr-T— : = : 1 \ * 
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1806.  objeclioD,  by  way  of  defence,  before  the  luagistrate^. 

ThTKT  Upon  a  habeas  corpus  and  return  we  can  only  look 

'    wrsut  to  the  defects  of  the  commitment  apparent  upoi^  the 

^•'"'"-  f^cepfit.'^ 

EspiNASSE  pressed  the  court  very  much  with  tbc 
hardship  and  inconvcnieitte  of  the  case^  and  strongly 
relied  upon  the  case  of  ex  parte  Mary  AnnDdvis.* 

But  by  the  Court.  ^*  We  can  only  look  to  the  appa- 
rent defects  of  the  commitment." 

Lawrence,  J.  '^  I  do  not  understand  this  case  of 
Mary  Davis  to  be  law  as  it  is  reported.  I  do  not 
liuow  of  ^  habeas  corpus  to  discharge  an  apprentice 
from  indentures.  How  can  this  court  undertake  tq 
discharge  men  from  their  covenants  upon  a  habeas 
corpus.     There  must  be  a  mistake  in  it." 

BuRROuGH,  amicus  curia,  said  that  the  girl  in  that 
frase  was  in  the  care  of  some  person^f  and  the  habeas 
forpus  was  to  bring  her  up  and  she  was  discharged. 

RVLE  DISCHARGED,   aod  tfae 

apprentice  Gill  remanded. 


*  5  TermBcp.  715. 

-f  It  might  be,  as  I  should  think,  that  the  master  (ic« 
tained  her,  and  her  friends  might  then  apply  for  a  habcei 
forpttSy  against  the  master  to  bring  hpr  up  to  be  diicbargrti 
put  of  his  custody  or  personal  controul,  which  would  be^in 
f  fleet,  to  discharge  her  from  her  indentures,  and  to  enable  bcr 
fp  ^yoid  them  by  absenting  herself  from  his  service. — Editor. 
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^heKiy  Q  against  the  Inhabitants  of  Rickinchall,        ^^ 

J  Creemnth  penMiener placed  out  0  beard hy  his  pariih,  of  is.  %d'.  Pauper.  SeUlo« 
c  veek  paid  by  them  to  an  inhabitant  of  another  parish  fir  hit  ^^^^^^  ^^  ^^^ 
boardf  5fc.,  he  working  a»  a  $ervantfor  hintf  doet  not  acquire  « 
tetUementbjf  $uch  retidence  and  service, 

THIS  was  a  case  from  the  sessions  in  which  the  pa-  . '']'\'^J*"-- 
rish  of  Rickinghalt  Inferior  had  appealed  to  the  ^f  Hicii4*io» 
sessions,  and  the  parish  of  Rickinghall  Superior  were       »*^*^    * 
respondents  below  ;  upon  an  order  of  two  justices  for 
the  removal  of  one  Henrj/  Saunders,  his  wife  and  child, 
from  the  parish  of  Ricking/tall  Superior  to   the  parish 
of  Bickinghall  Inferior  in  the  county  of  Sufolk. 

The  pauper  Henry  Sai^nderSy^  Greenwich  pensioner^ 
settled  in  the  parish  of  Redgrave,  cfluae  here  in  the 
jear  1801,  disabled  by  the  loss  of  a  leg.  Qu  the  5th 
ofJliarcAin  that  year,  \hc  parish  qSicets  qf  Red» 
grave,  agreed  vertally  with  Robert  Cror^e  of  Ricking^ 
hall  Inferior,  lime  burner,  that  Henri/  Saunders  should 
live  with  him  till  the  8th  of  Nqvcmber  following,  and 
do  for  him  whatever  he  set  him  abopt.  The  parish  of 
Redgrave  agreed  to  pajr  Crowe,  two  shillings  and  six 
pence  per  week,  and  Crowe  to  find  boards  lodging,  an4 
wasiiipg,  for  Saunders  qndcr  these  terms.  Sqtinders 
lived  with  Crowe  till  Christffias  follpwiqg,  wh^n  Crowe 
went  with  Saunders  to  the  parish  officers  of  Redgrave, 
and  refused  to  keep  him  any  longer,  unless  they  would 
iDcrease  bis  allowance.  They  consented  to  increase 
it  to  four  shillings  per  week,  and  Crowe  thereupon 
agreed  to  take  Saunders  again  till  the  Easter  follow- 
ing;  *Sa<i;i(Zfrs  returned  and  staid  accordingly;  in  the 
same  manner,  at  L'tfsrer,  the  parish  oi  Redgrave  refused- 
to  continue  Saunders  upqn  an  allowance,  and  hereupon 
Croit^  ^ent  him  home  to  Redgrave,  whence  he  return- 
ed to  Crowe,  ^nd  without  any  ne^ir  express  agreement 
coatinned  to  live  with  him  in  the  same  manner  as  be^ 
fore,  until  October  the  latli^  1804^  when  heoeased  tQ 
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1806.  livf  wilh'  Crom€  on  accoant  pf  his  marrying.  During 
TbeKtifo     ^^^  ^'"^^  ^^^^  Saunders  lirej  under  the  first  agreemenk 

'^^*^f  with  the  officers  of  Redgrave,  be  attempted  to  abaeni 
«fKi6iiNc.  himself  from  Crovcj  to  make  holiday,  but  Croore  told 

■Ai-u  him  he  was  his  servant  by  the  agreement  with  the  pa- 
risli,  and  that  he  could  not  go  without  bis  leave,  which 
however  he  did.  He  went  twice  in  the  year  to  Zon- 
don  to  get  his  pension  from  Greenwick  Hospital^  and 
was  absent  two  or  three  weeks  at  a  time;  he  used  to  teli 
Crowe  whan  he  was  goiogj  but  be  did  not  ask  kave 
nor  did  Crowe  refuse ;  during  the  whole  time  Saumden 
lived  with  Crowe  he  was  eoc  ployed  by  him  in  chopptog 
chalky  he  did  no  work  for  any  other  person,  he  slepi  » 
the  parish  of  Rickinghall  Inferior^  and  received  now 
and  then  six  pence  from  Crowe,  when  hedid  little  jobs 
for  him  on  Sundays,  and  has  done  nothing  since  to 
gsun  a  settlement.  While  Saundtrs  was  with  Crowe, 
after  the  parish  officers  of  Redgrave  had  refused  to 
irontinue  the  allowance^  he  received  from  them,  on  his 
application  for  relief^  at  one  time,  half  a  gnioeajaodj 
at  another,  h^lfacrown,  and  once  the  parish  officers 
of  Redgrave,  took  for  themselves  his  pension  from 
Greenwich  Hospital.  The  court  confirmed  the  order, 
and  alio  granted  the  common  costs  of  40s.  to  the  re« 
spoiident  considering  the  statifte  of  the  8th  and  9^ 
of  king  William  TIL  imperative  on  them  in  that  re- 
apect. 

W.  FrbuBj  for  the  respondents,  was  shortly  heard 
in  order  to  establish  a  hiring  and  contritct  betw^B  the 
pauper  and  Crowe  as  master  and  servant. 

Bat  by  the  Coukt,  it  was  held  clearly  not  ik  con- 
tract of  hirihg  and  service,  but  only  to  board  and  pro- 
Vide  for  the  pauper  as  one  of  the  poor  of  the  parish  of 
Rtdgrave,9Xid  that  the  contract  was  not  with  the  pau* 
pej  but  with  the  parish. 
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Fbikb  then  moved  the  question  of  Uie  costs.    Bot  '     1806. 
the  court  would  not  decide  upon  it.  TheKiKo 

%f4rttti 

Alobrson^  was  counsel  for  ibe  defendanti,  t^«  inh^bitanti 

ofRlCEl«0« 

Obdbr  of  ssssioN«  and  original  order  (^ashbd,  *^^^' 


The  King  againsi  the  Inbabitants  of  Babmbt.-^ 
IQth  May, 

fTkere  <  pauper$  MppretUieed  tp  ike  wuuter  vf^  MmaO  trmM$ig  wuei  ^^^?f^  ^P", 
•       .  ,  ^  prentice.  Set- 

hadtlept  more  ikamfart^  nighii  «l  S.,  bui  sitpi  Ike  iaai  night  <f  tlement  by  ap-' 

liu$ervie9gtB.^andk4diiefiiKere  previomijf,  mare  <Afl»/«rf^  P'^^^'^^S'P- 
R^Ui/al&lviT'XMtoitftto^f,  in  eomequence  rf  being  ill  tf  a  fever  f  w.  and  >t. 
end  Ku  received  bmek  by  hie  mMier  s  held,  thaihe  wa$  not  settled  ^'  il»t.B. 
m  B.^thereeidencef  except  for  the  la$t  nighty  being  on/jf  in  eonee- 
qnence  tftidcneu. 

TWO  jnsticcs  by  their  order,  removed  a  pauper  Jahn    '^^^^JJ',^ 

Martindale,  Mary  his  wife,  and  John  and  George  iheinhai>k««a« 
their  sons,  from  the  township  of  Barmby  in  the  Marsh,  «/UARM»if. 
in  the  east-riding  of  the  county  of  York,  to  the  town* 
ship  pf  Sclhy  in  the  west-riding  of  the  said   county* 
The  parish  of  Selby  appealed  to  the  quarter    sessions, 
and  the  case  was  as  follows: 

John  Martindale,  the  pauper,  was  bound  apprentice 
by  indenture  dated  the  Ist  day  of  Jpril,  1794,  for 
four  yean  to  John  Brealby  of  Hunslei  in  the  said  west- 
riding,  who  was  the  master  of  a  small  vessel  trading 
00  the  river  Ou$e.  The  pauper  slept  more  than  forty 
nights,  during  such  apprenticesliip  at  Selby  aforesaid, 
at  different  times,  but  he  slept  the  last  night  thereof, 
at  Barmby  in  the  Marsh  aforesaid,  at  his  tlie  said 
John  MartindaU'%  grandmother's,  at  which  last  men- 
tioned place  he  had, before,  slept  more  than  forty  nighty 
in  consequence  of  bis  being  ill  of  a  fever.  He  so 
went  there  with  the  consent  of  his  said  master  who  re- 
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ird6.        ceited  him  again  as  his  apprentice,  and  he  never  slept 

•rbTK^c    «t  Barmhtf  in  the  Marsh  aforesaid,  except  as  abovp 

xtfsut       stated.    The  court  of  quarter  sessions  upon  the  above 

•1  iSiimMBY.   facts  reversed  the  said  order,  and  at  the  request  of  ihc 

respondents  stated  the  above  case  for  the  opinioQ  oi 

his  majesty's  court  of  King^s  Bench  thereon. 

Lambe>  in  support  of  the  order  of  session?.  '*TuiJ 
18  a  case  of  a  residence  witfi  a'service>  the  master  con- 
tented to  the  residence  of  the  apprentice  at  Barml^ 
in  the  Marsh,  and  took  him  back  ag^ain.  He,  there- 
fore contended,  that  the  apprentice  having  resided  02- 
der  his  apprenticeship  40  days  and  also  the  last  nigit 
at  Barmhy  in  the  Marsh,  acquired  a  settlement  in 
that  parish,  and  cited  Rex  v.  Titch/ietd.* 

Le  Clanc,  J.  "  If  this  tvere  io  convey  a  seltlemer.l 
nhere  the  apprentice  fell  sick,  a  man  might  gain  a  set- 
tlement by  residence  in  an  hospital." 

Lam  BE,  a  settlement  by  a  residence  id  an  hospital 
is  prevented  by  act  of  parliament,*  and  accorciiDgto 
the  King  v.  Suftou^li:  the  apprentice  would  be  seiilci 
where  the  master  is  settled.*' 

V 

Lawrknce,  J.  "The  apprentice  did  not  reside 
nbere  the  muater  lived." 

Lord  Ellen  oohough,  C,  J,  "  All  that  we  hare  of 
the  residence  of  the  master  is,  that  the  Apprentice  w«5 
bound  to  John  Brealby  of  Ilunsltt  in  the  said  H'est^ 
riding.  At  least  it  is  pretty  cletfr,  that  there  is  do 
pretence  for  a  settlementia  Barmby^  for  he  falls  sick 
there/* 

*  2  n«rr.  *.  511. 

+  Queic,  for  the  statute  13  Geo.  //.  c.  Ip,  1. 7,  applies or.lj 
to  the  FoumU'uig  Hospital,  and  plh  Oto.  //.  c.  31.  s,%.  to  ihe 
Matrdalen Hospitaf.     See  Nolans  Tuor  Laws,  vol.  I  ^97- 

t  5  T.  licp.  657. 
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Laube  t|ien:  stated  that  the  apprentice  bad  served  18O6. 

four  years  in  £ann&y>  that  his  master  died>  and  that  xjj^^^^ 

having  antecedently  gained  a  settlement  in  Barmbjf,  ^^f^^ 

he  went  and  resided  tbere>  and  would  be  bound  tindec  ^CBJ^r. 
other  indentures. 

Lol-a  ELikNfidRUuGH,  C.  J.  **  This  is  a  service  un- 
der olheribdentdres^whibh  candot  be  connected  wittl 
the  antecedent  service.'** 

Qbose>  Ji  *'  The  act  of  parliatnent  isi  '  if  any 
^rsoashall  be  bound  an  apprentice  by  indenture^  and 
iohabit  in  aay  town  or  parisb>  such  binding  and  inba- 
bitstinn  shall  be  adjudged  a  good  settlement^  though 
00  fiucb  writing  be  delivered  and  published  as  afdre* 
said/  Now  nobody  can  call  this  an  inhabitation^ 
his  living  with  a  grandinotber>  with  whom  he  was  sent 
to  live  during  a  period  of  sickness^" 

OAD^R    of  SESSIONS  QtoASHBP* 

Original  Order  affirmed. 
The  KiKQ  dgtUmi  Steffe  Crispe.— itth  May. 

^tom>iet9&n\  ttating  ^  $ke  etitknct^  that  the  wHnm^  being  dn  ^jontiction. 
<#Ctfr  ef0acite%  wei^  wuf  flurvisyed  tkt  malt  houte  of  the  defen-  ETidencv.  M«H 
dantv  <m  a  certain  ifay»  in  h^ pretence,  which  U  not  cofitrodMed^  ^^  Iil!'ct  sV 
»«itfki«)rt  prifDa  facie  tvtdence^  ihot  the  defendant  tea»  then  a 
mtltfter,  0r  maker  qf  maU  within  the  etat,  A%  Geo,  HI,  c.  SS; 
/or»4iifW  io  m  technical  term^  for  esambUng  (he  itoek^  jfa  to  s» 
entered'iunue ;  the  term/or  entering  to  ditcoverfraudt^  being  that 
^making  a  tearch;  and  he  eoM  not  turvejf  unlenit  wot  io 
entered* 


J\^C0NVtCTION  6A  the  malt  acts,  slat.  4d  Geo.  III.    Tht^^ 


c.  38,  was  as  follows :  Csut«- 

Siifolk,  to  wit.  Be  it  remembered,  that  this  ^gtb  day 

-      ■  ■■      ■      ii     ■     I  ■     '■■  ij' 

*  The  fact  hero  aUuded  to  does  not  appear  io  the  caie. 

NO.  EXXU.    N.  S4  3C 
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Cuiire. 


of  ^Tay  in  the  year  of  btor  tor*,  •«»*,  A  >roo«*rM%e, 
fi^^^Q    fpthe  county  of  Saffolk,  Hiekatd  FtnteV,  tAcer  of 
trrifi.       excise,  IIS  W^ll  fofr  hts  {^resent  mitjesiy  «8  for  hfamself, 
BOW  here  estMBiteili  to  ifs^  Kchard  Ftmk,  'doctdr  of 
divinity^  Samuel  Kilderbte  aiid  George  7iifli€>-,  cfertcs, 
ihree  of  bis  said  majesty^  jtistices  of  the  peace^  in  aod 
for  the  said  county  of  &^o/k,  residing  Dthi  to  the  place 
where  the  offeocehereiQafteraMntiooed  W9^  commit- 
ted^ an  informatioo  and  complaint,  and  thereby  infor- 
neth  vLi,  the  laid  JastieH,  that,  bffore  and  sttlie  titee 
of  the  ccKnnihtiag  «f  the  dflfeliee  h^feaf^  MMtton* 
ei,  one  Sttffe  Crispe  fna  a  inidlster  and  teaker  of 
matt,  to  Mrtt,  at  IVumg/bt^  in  the  aaid  eonnty  df  Sir/'- 
fotk,  and,  so  being  there  Meh  maltster  and 'maker  of 
malt,  be  the  said  Stt^eCrispcwHkm^ikreem&nths  n^ 
ia$t  pns0,  fhat  k  to  sa^,  on  the  1  €f  A  dlay  of  Moy  nair  leni 
past,  at  IVangford  aforesaid,  in  the  said  county  of  Snf* 
folkf  did  wet,  water,  and  spnnkle,  and  cause  to  be 
wetted,  watered,  ai^d  sprinkled,  certain  corn  and  graia 
of  him  tlie  said  Stefft  Critpc^  then  and  there  msktug 
into  malt,  in  a  certain  state  and  stage  of  operatioo, 
that  is  to  say,  wfaHe  the  said  Mm  and  :grain  so  nakiog 
into  malt  as  aforesaid  waa  a  floor,^  after  tbesaid  caniand 
grain  had  been  emptidl,  tbrowiw  *«Bd  taken  from  and 
oQt  of  the  cistern  of  hhn,  the  a^id  Stefft  Cntft,  ased 
by  hitn  for  steeping  the  said  corn  and  grai&>  and  be- 
fore the  end  an^  expiration  of  tweltw  dayi  fmn  the 
time  when  the  said  c6m  ftiid  grain  had  been  so  as 
aforesaid  emptied,  thrown,  ahrf  taken  from  tteid  out  of 
'the  said  cistern,  contrary  to' the  form  of  Ac  statute 
in  that  case  made  and  provided,  whereby  and  by  force 
of  the  statute  in  that  case  made  and  provided,  beibe 
said  Steffe  Crispe  hath  forfeited   the  sum  of  €Ort. : 
and  thereupon  the  said  Richard  Powell  who  prosecu- 
tcth  as  aforesaid,  prayelh  th^  jfadgtnent  6f  us  the  swd 
"justices  in*  the  pre  raises,"  and*  ^at  tneaaKl  vHtfft  t^fiyc 
maybe  »ummooed  to  answer  the  premise^  ftQ^l  ^^ 


CBiwii 
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ffiake  ddfiitiott  ituMlsa  bcibre  us  (ibe  anflk  jius&ce«>  .'and  i86fi. 
thBt  hethitMd  'Bidard  Pvwell may  bave  oae  l^uiety  Tiioiu** 
ofdie  said  pe&aligr  andforfieitiice*  And^  thereupon,  'v««mi 
aftefwartb  i^wkouik6  44k day€f  June, at  Woodbridg^, 
in  the  «aid  owmly  of  Sifelk^  tke  laid  &r^A  Crkpt, 
hftViBj^keen  (lieviouslj^lj^  anaunonedt  in  punttance 
of  9Qr  BamiooM  m  thia  ktbailf  issued,  to  appc!ar  before 
us  the  said  jiislfcet>  to  make  faiD  defence  to  ^e  said  in- 
formatiail^/iKiir  betje  appeara before  na  the  said  jaatioeB 
in  his  proper  person ;  and  baTiag  beard  the  said  inform 
malioo  vea4 10  him>  he  is  asked  by  us,  tbe  said  justice^ 
if  hetaa  say  any  thing  for  hinsetf,!  why  ha  dbauld  not 
be  confietad  of  the  premises  charged  upon  hsm  to  and 
by  tbefiatd  iakrmauon,  and,  thereupon,  be  the  said 
SkffeUri^  deaielh  the  inatlers  eoatained  in  the  said 
ii^farmalJiEin,  iattd  salth  ih%l  he  is  not  guilty  thereof  as 
n  theleih  alled^di^  Wbereupanwe  the  said  jasticea 
A>acrw>aitb^ipS4i»i$t;of'«he  said  iqfonmer^  proceed  tn 
exaiaia^  'M§  the  tyi)^  of  the  naUlers  eonaiaoed  in  the 
isidiafcim4tlon,  and;  tHereupi^,  ontlU  4lay  and  year 
Imt  t^nmid,  at  Woodhridgc  aforesaid^  in  tbe  «ai4 
county  aeSt^olk,  John  trtemgn,  officer  of  esoiae,  anA 
W.  AolJiSiioiiybAder  of  e^oiae^  twni  eredible'wilflessea 
onthepar^oftbesaid  ix^qfmtty  no^  -heoe  coase  be- 
fore as  ibe  siifd' jasliees,  aiid  being  duly  avom,(«e  4ht 
said Jii^tices  having  eompeteiu  power  and  akithoritjr  to 
admioister  to  them  respeatively  an  oith  inlhis  behalf,) 
depose  and  say  in  the  premises  as  follows,  and  ficst 
tbe  said  John  Freeman  on  bis  oath  for  himself,  saijtb^ 
that  he  is  an  officer  of  excise,  that  i\fh  safd  Stefe 
CtispeisQ  maltster  at  fVan^ord,  in  this  couhly,tbat  he 
with  the  said  fT.  Robinson  surveyed  the  fnaUh(hise  of 
the  defendant  at  tVangfcrd  aforesaid,  on  tJte  said  I2th 
?f  l/crjr,  and  found  ajloor  of  malt,  in  operation,  very 
iott;  that  tbe  5<tiW  floor  of.  knak  had  been  only  four 
daysoiitoftheciirrrw,  that  the  said  floor  had  beca 
^tered  since  it  was  thrown  from  tbe  pistetn.    And  tbe 
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iao6.       md  W.  Bobin»^,  m  his  oath'  tlbreslud^  for  hiffiseH 
saitb;  that  be  surTeyed  the  s^  maltbdDse  with  the 
jast  wilDess^on  the  said  l£th  of  Mag,  and  h«  is  sure 
.that  the  said  floor  of  n[ia|t  hh%  beeu  val^ped  since  it 
.was  thrown  from  the  ctst^oti ;  that  i|  had  been oiitpf  the 
cistern  only  four  days,  on  the  said  Idlbday  of4f«y*  ^i 
the  said  Stefc  Crispc  is  no  wbcceagfrin  called  upon  b;  09 
the  said  jostioes  for  his  further  defence  in  the  premises; 
bat  no  other  evidence  is  now  here  prodoced  lo  os  tbe 
-said  justices,  wberoupon,  ail  and. singular  the  pieaiies 
^eing  seen  aud  mature  deliberatioa  being  ti^reopoo 
had,  it  manifestly  appears  to  us,  the  said  jasticei)  tbit 
the  sstid  Sieffe  Crispc  \$  guilty  of  the  premises  cba/gnl 
^pon  him,£u.and  by  tbe  siud  .infonoation  in  ^am^ 
and  formias  is  therein  alledged.     It  is.  tb^veapop  ^ 
Judged  hiy  us  the  said  justices*  that  the  Kaid  JSk^^Cfi^ 
he  cott^yicted ;  and  he  i^  hereby  coQ%ictad'Qf  tb^  Mx) 
offences  charged  upoo  bim  as.^feiesaid^aecordiog  ^ 
the  form  of  the  stittiite  in  thalcawoiade  asvliiHov^' 
smd  ^doaward  and  adjudge  tba^  the  siiidt«$l(fi^^^ 
Jttth,  for  his  ^id  ofihuce,  forfeited  the ,  »\m  pf  ^\ 
hni  ura  do  hereby  mitigate  the  WP^t  to  tb^  sod^  ^^ 
MU^i  Jtht  saidisum  of  9tL.9ik>  to  go  9pd  b^  sppM  f 
^e  laar«  directs^    In  wttnesA;tvbereof,  we  thi?  M  J^ 
oes  ia^lhhmeord  of  coinvictinnihaTf^  setoprbsp^s  ^i 
atals  lat  Woodbrid^e,  aforesaid*  in  thes^idconnij  of 
^uffofid,  this4ih  day.  of  Jir;r«,'  in  iheye^r  pf  purW* 
Mfl5JP-  .  .;/  [ 

Tj^is  ponviction  b^ing  removed  into  this  ci)U'^t  V 
certiorari,  and  a  rule  being  obtained  to  shcwcaiisc 
why  llie  6ame  should  not  be  quashed,  several  objecuoDl 

were  iaken  to  it.  as  follows : 

*      •--.•>/»  1  .      •        -r  •  . _^ 

*^A»  .     .    • 

,  ♦  So  many  objections  weie  taken  to  this  conviction  ja 
ppiiiL  of  form,  that  I  have,  not  witured  to  abridge  it;norcoul<i 
1  very  easily  condense  the  objections  into  a  nfurroKfit  ^^' 
pass. 


fn  dU :^ty^&xih  Year. of  Geoige  IIL  99,. 

Ibbott,  ip  support  of  the'  rule.    *f  The  infortiiatioii       iBOff. 
must  be  within  ibre^  months  after  the  offence  cofflmit«>    jhe  Kiihi 
ted;  but  it  does  not  $o  appear  either  in  the  information       <'«*'"» 
or  the  evidence ;  and  it  ought  to  appear  by  both.  Here      *  ' 
it  is  uncertain  whether  the  words  '  now  last  past'  apply 
to  the  month  or  the  year;  and  although  it  is  within 
three  months  last  past>  yet  that  .will  not  do.  An  alleg^^ 
tion  that  it  is  within  t^ree  months  is  not  sufficient^ :  un« 
less  a  day  is  ineutioned  which  is  within  three  months; 
for,  although  you  need  pot  state  ^he  precise  day  of  the 
fact,  ye^  there  must  be  spme  one  day  stated^  and  that 
ought  to  be  within  the  time." 

Lawrence,  J.  *'  Then,  when  it  is expre^ly  stated 
to  be  within  three  months  last  past,  we  niiist  infer  that 
it  is  beyond  twelve  months  past."  ' 

Abbott.  ^' In  the  evidence  it  is  still  mo4fe  infermat^ 
for  it  states^  thUafierwards,  to  wit,  on  the  4th  day  of 
JunC)  the  patty  appears,  witbout-stating  any  jear."  :     : 

Lawmen c,E,  J.  '^  ^Ye  are  Tiot  got  to  the  4th  day  of 
June,  ]Q06,  2Lnd  Mis  yet  aftcrifards" 

Abbott.  ''  But  the  conviction  must  be  good  now,!^        i 
the  same  jn.anoer  as  it  would  be  ten  years  bence^oj;  ia 
Ihe.year  ISO?."  "  .',  .  '  .         . 

Le  Bm^c,  J.  ^^  There  is  a  :date  to  the  icon  victio0«*f 

Abbott.  ^'  The  date  is  not  tfee  day  on  which  the  con* 
yiction  is  made,*  but  on  whicli  it  is  sealed/* .       .         '  . 

Lawbekcb^  .J«  *'  Is  it  complete  until  they  have 
pgned  and  sealed  it  V* 

Le  BLAtic,  J.  ff  Although  (hey  do  not  s^al  it onJthe 
latne  day  on  which:  thety  convict;  yet  tijey  cannot  seal 
jt  till  after  they  have  coqviqtei''. 

AnaoTT.  "  The  Witness  it  i^  stated^  went  there  on  the; 
3 
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^     "      the  recordj  id  the  prewoce  o£  the  ^t^isJaiil}  bolit  cbei 

vmtit       aoi  appear,  that,  in  kis  pmmc*,  tbe  reMiiof  th&ia- 

^^''^'^     formation  had  hem  Bead  qmr ;  or  thai  aoj  l^lhdnjr 

•f  l/tfy,  wag  meationed  to  the  wilncocs  io  pifticiiar 

ta  which  the  word  '  aaiif/  ia  the  evidenee  oooM  Jiefer. 

Theo  it  must  be  Ukea^  that  tbe  witoesscs  oo]y  said, 

CO  the  12th  dajr  of  Mt^  thej  weot  to  the  makboose/ 

Lord  Ellsnborouoii>  C.  J.  *'  If,  in  any  case^  a 
witness  had  been  asked  did  he  do  any  thing  ou  the 
12th  of  Jtf/ry,  it  would  have  been  immediately  asked 
alsoj  what  12th  day  of  May  he  meant ;  and  must  sobe 
takew  to  be  explained." 

Abbott.  ^'  If  it  were  a  correct  mode  of  drairinga 
conviction  to  st^te  that  ^  the  witness  deposed^  tbatoa 
the  day  xoentioned  in  the  conviction^  to  wit«  tbe  Htb 
day  of  Jf4y/  then  the  objectioii  is  AOt  £0910^'''^^ 
that  if  not  the  prober  w^y  of  statmg  fhe  evidcace.  It 
inust  be  stated  according  to  (be  fair  substanoe  of  tbe 
evidence  ;  and  if  that  caQnot  stand,  if  taken  b;  itself/ 
it  cannot  be  incorporated  into  a  reference  to  the  pre* 
vious  iqibrmatiofu" 

Lord  Ei«LENBORouQH,  C,  J.  ^'  It  1*  taken  dowa 
as  he  speaks  with  a  reference  to  tlie  premises.  Uis 
tiot  a  mere  transcript^  the  words  oftb^  witness; for 
thea  it  would  be  '  1/  in  the  first  person.  The  pre- 
mises in  this  c^se  are  the  information.  If  there  vere 
a  total  omission  of  the  reference,  it  would  be  tbe  ISth 
day  of  Afay  undefined^  h||t  here  is  a  re£iW»B  tfx  th« 
particular  yemr." 

Abbott,  then  stated  another  objectioPj  thst  U 
was  not  stated,  that  tbe  evidence  was  taken  ia  tbepret 
sence  of  the  defendanU 

Lord  Ellui^obovm^  C«r  J.  *  ^  The  coovi^Q 
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8iato*tfiidtkesaid  IStefe  Crispth  now  here  agiiin 
called  upon  by  ns  tiie  said  jastiee^.*  Tbcse  words 
import  BUflkiently  that  it  is  in  his  presence  ;  and^  be* 
ibre^  rt  is  stated,  that  fae  pleads  not  gaihy,  ^  whereapon 
wethesaidjastioesdo  now  proceed  to  examine;'  that 
is  surely  all  at  one  time.** 

Abbott.  *'  Thereupon  ou  the  day  and  year  last 
fl/oresaii;— That  mu&t  be»  on  the  2ii\h  of  May,  1605, 
for  there  is  no  other  day  and  year  mentioned/' 

Lord  EllbnborouoHj  C.  J.  *'  Jwie,  which  is  the 
niooth  mentioned  last  before,  must  be  in  some  year, 
aod  it  incorporates,  by  reference^  into  that  sentence 
the  year  in  which  the  month  of  June  must  be/' 

Abbott.  ''  The  evidence  does  not  prove  the  de* 
ftndant  to  have  been  a  maltster  at  the  time  of  the 
summons.  It  states,  '  that  John  Freeman ^  on  his 
oath  8aj;s^  that  the  said  Sttffe  Cri^e  is  a  maltster :' 
but  \iktdffaidant  might  have  been  a  maltster  on  the 
4th  of  June,  and  yet  not  a  maltster  on  the  ISth  day  of 
Mfiy*  It  also  states  '^  that  he  surveyed  the  malthouse 
of  the  defendant,  on  the  said  l£th  of  May  and  found 
d  floor  of  mait  in  operation  very  wet ;  but  it  does  not 
state,  that  it  was  the  defendant's  malt  which  was  then 
in  operation,  and  a  man  mc^y  have  amahhouse  with* 
out  being  a  maltster  or  maker  of  malt." 

Lord  Ellekdorovok,  C.  J.  *'  Can  a  man  bate  « 
nalthoose  without  having  it  entered  V 

Abbott.  ''  tn  common  parlance  be  might  be  the 
owner  or  landlord  of  a  malthouse,  and  yet  not  a  malt- 
ster at  that  time.  The  offence  is  the  wetting  of  corn 
and  grain,  making  into  malt,  before  it  has  been  a  cer- 
tain number  of  days  out  of  the  cistern :  but  this  is 
staled  to  be  a  fioor  of  mii//,which  is  not  corn  and  grain 
making  btomalt^  but  malt  itself  in  a  perfect  state/' 


^im* 


tarn  in  B.  it:  in  Easier  Term, 

iiord  Elibkbobouor;C.  5.  ''The  votds  are  ^8 
Tb«  Kmft  fl<^'  of  malt  in  operatioD.*  That  eaunot  be  malt  made, 
^^  in  its  perfect  stale.  This  is  the  inartiScial  Isogoage  of 
the  witness.  Th^  words  ate,  tbronghout^  ^  the  said  floor 
of  malt/  that  is,  q{  malt  i^  a  certein  sta^e  of  operatioo; 
and  w^  must  carry  id  the  construction  of  this  convic- 
tion the  common  sense  with  which  men  construe  ordi' 
iiary  lailgUage.  If  a  mfth  dpeaks  of  a  lioof  of  hiait, 
in  operation,  he  does  not  mean  that  which  it  actually 
malt/' 

Abbott.  '*  Here  it  is  staled  only,  (ha£  it  fcatd  been 
'only  fourdaysout  of  the  cwfern ;  but,  accordittg  tolhe 
Statute,  it  should  be  the  cistern  in  which  it  had  been 
steeped  two  days  for  being  made  into  malt.  Tliis  would 
be  true,  as  it  is  stated,  if  it  were  taken  out  of  some  cis- 
tern, where  it  had  been  wetted  for  brewing  only.  It 
states  here>  that  it  has  been  wetted,  but  not  for  wbt 
purpose^  and  the  act  of  parliament  speaks  only  of  cora 
and  grain  making  into  malt/' 

Lord  EtLBNBORouGB,  C.  J.  ^  Suppose  a  msti  says 
that  be  found  another  Colouring  a  shilling ;  you  would 
argue  that  it  could  not  be  a  shilling.'' 

Fbebe,  contri,  replied  only  to  the  objection  that  it 
did  not  appear  that  the  defendant  was  a  maltster  at  tbci 
time  of  the  summons ;  that  being  the  only  objectioa 
with  which  the  court  considered  him  to  be  pressed. 
^'  The  defendant  must  betaken  to  be  a  maltster  at  the 
time  of  the  summons,  or  of  the  offence ;  for  in  the 
information,  it  is  stated  that  he  '^  was  a  maltster  at  the 
time  of  the  offence  hereinafter  mentioned/'  and  in  the 
evidence  it  is  stated  that  he  is  a  maltster.  Intlie  Kw$ 
T.  Tuckey*  on  an  information  upon  the  statute  6  and 
7  fV»  II L  <?.  11,  against  the  defendant  for  profanely 
twearing  he  non  exi$tem  servus^  nee  laboratory  nu  mi/esi 

♦  2LordRaj/m.  1386.     8  Mod.  266. 
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LiwiitKec^  J«' '' Aoeording  to  thai  ease  there  is  no- 
ihiug  necessary  but  for  a  mun  to  appear^  aod  tlien  hie 
^diaits.ev.erjr  tl^iug  vbicb  is  cbor^d  against  biw^"*    ^ 

LoTit  BiiB9fiio«ov«H«  C.  J.  ^^Tbe  wor^  ti^pott  a 
^escrtptioti  of  ibe  pertoiij  aad  the  qualllKniAon  diiM 
he  chatged  vrith  aa  additfoo.  Whea  he  appear^,'  lie 
admits  tHefadditioii/as  if  he  ottiils  ib  plead  in  abatement^^ 
but  he*  does  hot  admit  tbe  age*  Tbe  case  isHgfii 
to  the  exteot  of  the  word  genertisus ;  ^bftt  wt^ng  as  t<f 
tfie  qoatifieatibii  of  thea^i  Vba  hav^  ceriarnjy  got 
a  bad  case  as  t(^  one  poiaL*  It  is  stated-  that  the  vrit<^ 
ness  mnieyedi^e  foaltb^usa  of  .the  dcfcn^oA^j  Capld 
hesurvcy  any  tbing  but  in  entered  AnaiibQu^c  r|'     .    , 

SAMfiEJBtj  amitUBturia.  •'They  cantws*  w/r^^t  onlei* 
iiis  entered.  Tbejr  do  not  caH  it* a  sunry,  if*  h  is'  tiol 
enlei^d;  but  only  a  $eafchp  to  see  whether  the  Intr  i^ 

fvaded  or  not.    Survey  is  k  teebftical  icrfn.**      '     .^  ' 

.   '     •  *:  .       .    •*» 

LiiiraENQ«>  il«  ^'  Id  the  case  of  the.  Kwg  v%  Slonej^f 
iti  )ihicb  iln^oourt  virasdivi4cd  as  to  tbcifopinjaiK  44^*4 
iC<a|fO#  fvas  of  of ii^oq,  Vbivtr  evfP  of  ^Ufi  negau^e  ef  a 
^ualiftca^ioo  stated  jn  tb9  io^iciriuj^tifkf^  fOf^Cf/ri/aay^oi^ 
*roQf|ho«14  be  given."  .♦  ^      •   - 

""'         'I  111  <i  ■  ■■■♦■■I   »<S  ywiiaMwii"  ■■  %»         if*^*.... ■■-^■■■i 

*  In  tk«  wport  in  8  Modern^  S()6,  it  ii  said  thai  it  shall  be 
ifttcnde<l  Aai  he  \%  a  gtmtleilian  nrnl  ako  of  1 6  years  of  age, 
if  tbdi^rged  iydi^  i^ornielf.  It  i'n  s^id'in  tbc  margin  thai 
&bcisitooasSiiscoiktfbund4rSe6s^^>aies»S5«.   • 

no.  jLixni.  N.  I.  >  D 


iiofi  AtMTtj  itt  pe^ljr.  ^  "Die  informer  hto  aute*cwi 

hk  teieby  MbitMtWe  proof.  Iir  die  King  v.  IMkep 
th^ie  It  •  peiMilty  for  prefaae  cdisrag  md  sweloiDgs 
Um  appeftrniio^  4«  b»  adipiiiioa  of  the  ibddiUo«  gentle- 

jiiett  applies  to  negatiTes  in  the  acU*' 

.  LAivBEifcaj  J.  '^  Noi  the  "worclf of  tbe  aol  are  ^  beiog 
<bovc  tl^e  #ge  qf  Id  year^'  "  ^ 

Abbott.  ^^Iq'  this  convictloa  the  evidence  states 
(hat  the  :wHiiesses  snrwyed  the  maltboiMie  ofthedifica^ 
iwnt;  but  thty  do  not  saj  it*  was  a  mallhoQse  cntenKl  bj 
the  dtf^Miunt*  A  man  may  saj ;  that  be  has  sorvejd 
a  house  o.r  a  naltbovset  which  might  be  as  a  aonrejor 
Siantj  ik  not  IP  ftrictl jr  a  techuic^l  term  ^  to  implj 
the  sonrty  of  an  entefed  mi^tbouse,  b\y  a  K^^ul^  ]^ 
survey.  There  is  nothing  to  shew  that  it  was  a  regular 
f Dt^red  malthouse^  or  tbftt  the  malt  vi^»  bif.'' 

Lord  EttEii BOBpuoR^  C.  J.  ''  If  there  were  any 
^hipg  to  be  supplied  by  intendment,  F  should  be  un- 
iriUiug  to  supply  it.  I  coasider  it  as  if  this  al^gation^ 
that  hf  i^  a  mflitter,  were  omitted;  as  if  \l  were  only 
Italed,  that  the  witness  w  the  l2th  day  of  ifoy  sur- 
veyed the  (nalthouse  of  the  ^ifendaij^.  T^^n,  it  conl^ 
not  be  hit  malthouse  capable  of'beiug  surveyed  by  law, 
nntess  it  were  enieied,  $ni  (he  deftndan^  could  oot 
f  v€{i  demise  it,  now,  prop^y^an  a  raalthoirae^  strictlj 
l|>eaking»  unless  it  were  entered  by  bim«  ^e  doubt 
4s  raised  on)y  by  tbe  ponvietion  slating;,  that  be  U  th^ 
f  mi^Itstef  at  the  time  of  the  evidence  given,  whereas 
It  it  bad  bpKn,  tbat  he  was  a  maUster  at  any  time  previ- 
ous  to  the  survey j^ it  wo.uId  ^u^t  i^pon  t^e  4if^mi^¥t  ^^^ 
ffnui  oi  ^hewi^ug  t^at  bp  baa  cease^  to  Be  a  mattstc^ 
The  evidence  is  foolishly  stated^  but,|  tbink  there  ^ 
^uffi;cieot  to  inferj  t^a|t  be  vaa  a  maltster  acth^  time*  { 


3ii  ih»r¥^Smh:Zsir.^amf»liU  m 


Viad  coatidcnMe  doubt  at  finy  but  I  am  glad  to  |||rQ^ 

that  the  con Yiction  can  be  tostaiMd/'  ^*'  ThTKnta 


vtrtut 


Grosb,  J.  '^  We  RiQstj  on  the  Iatig«age  of  thii  maoi      Cais^a. 
*  that  he  surMeyed'tbe  difthhoaae  of  thb  ^i^eni^mi!*  on^ 
derstoad,  I  tbxuka  that  tt  was  a  mfltbo^ie  «iitei«4  ii^f     **'"     ' 
tbe  defendant.    If  so^  that  is  sufficient  to  shefr,  that  he 
is  a  maltster.    Tii^,'  it  is  pf oved  thiit  be  if^higk  m^    •  /  r-  .  : 
sler,  the  wttftesk 'surveyed  His  inafthbti^^,  atid 'this  I    .y.'j^'.S 
think  ibhj  he  ccfosidered:  a  fair  iftlefpMtUtiaQ  of  lb# 
evidence.?  > 

LAWReNca>  J.  '^  I  caoncA  say^  but  that  1  have  mj^ 
doubts  upon  the  validity  of  this  convlctioiu  We  aril 
iiotusedi  by  any  sort  ofinference,  to  support,  thesfc  con^ 
viclions*  The  way  to  consider  iC  i$,  as  if  it  had  beed 
said^  and  notibing  more,  that  they  went  and  surveyed 
tbe  ma|tho0se  ;  but  tEey  might  gp  wilhont  authority 
to  do  SQ.  ^erely  using  the  word  survey 0  does  not  sdi 
strongly  ii^^lj  that  it  was  a  malthouse  entered  by  die 
defendant.  ;  According  to  my  recollection  of  the  casei^ 
it  is  gatag  a  great  deal  further  than  we  have  evet  gone 
be/ore.'* 

La  BLAiie^  J.  ''  It  strikes  tne  ibat  the  evidk^de  k 
sufficient  to  support  the  information*  It  need  nat  be 
gi^eii  in  technical  language.  The  iDformatiott  of  the 
officer  19  ihut  on  the  l^fh  of  May  he  sarveyed  tbe 
malthoose  of  tbe  drfenddni^  he  being  pretelit  at  tb« 
time.  The  qeestion  is  then,  wlietbet  tbe  m^%UsM 
ihoold  infer  prima/acie,  that  it  was  a  lawfel  entry  te 
survey  by  the  officer/ tecbnicaTIy  speakbg>  of  «ii  eotef^ 
^  malthioese  ;  and  if  that  is  prtma  Jiieie  et idenee  110* 
contradicted^  the  conclbstof^  wiM  follow  tbal  be  t^aa« 
ajsltster  on  the  leih  of  May, 


WlBTOTOfc 


Vv'wMf  hV  f  Vififi^  vrvAnsllnrfTV  '0)i)Mt4l  itf^  ifjiijwv  wnM*  dlTMMw  ^oR* 

Goodrich,  Esq.  BnA  John  Kemeys  Gardner  itiimy^ 
JBsq.  arbitrators  appointed  in  pursuanee  of  an  act  of 
parliament  made  and  pa3sed  in  the  if  th  year  of  our 
ireign,  intTtpJedj  ^'  an  act  for  extending  the  Jtfbnfwo?i/J5- 
$hirc  canafnavlgatipn^  and  for  explaining  and  amend- 
jng  an  ai;t' parsed  in  the  SSd  year  of  die.  reign  of  hi* 
presenVniajesiy  for  inaking  the  said  canat,  an^  to 
each  of  them'  greeting;  whereas  we  tirfve  6ee'n  giveh 
to  iind^rs^and  in  onr  couADefore  m  that  .auer  tfii 
passmg  of  the  said  act  made  in  the  5?th'  yeaf  of  *oiit 
Veign,  anShy  virtue  thereof,  tVie  aaid  company  ofpro^ 
prietoVs  of  the  Monmoufnahire  canaf  narightion  dm 
carry  the  said  canal  across  the  Pilt,  in  the  notd^  nA 
mexaiakid^  Md:  td:  inthin  iO  yvurd^  of  the  fefCc^  !be- 
kind  fthlB' Adds  theicin  neottoned',  the  friars  £rMs ;  and 
the  hoidf  of  vJa^h  Jonts,  £tc|.  therein  mefoliDncdi  and 
•hftt  «!.«  specisi  meeting  ofif^lie  said  complmy  boldeu 
*  fUrauaEHl  t$t#faedHrectionsorthesaineact»  and  qf  Ibe 
^iM^Aeftixi  recited  on  th^  $8th  day  0S  May,  iaatm 
4Mh. year  of  our  reign^.lieing.  1€  muMiths  and  movft 
«fter  the  taid  canfi)  had  been  cempleled  ta'lhe*  extena 
«fomQiid#  aad  at  wjHeb.in^etitig  there' W45rf.pi^se«t{a«^ 
*  jiiaiijr firopriieiors  ar  ^ere  <ntlUed^  to  v6ie  either  »«^ 
principak  or  prpxies  for  and  in  reapf<;t  of*  two  thirds  j^f 
thejvbpk.  i;i{«nbtir  of  share?  In. tlie  said  navigation, 
and  midei'iaking  for  ^hich  voles  could* ihcn  lie  given 
by  the  said  company  of  proprietors,  resolved  that  it  wu» 
Accessary^  and  expedient  to  proceed  in  and  carry  fitr-^ 


fnik^y1^MikQakr^ifiim^llt.  M 


tor  tlt'AMt:<M9,ttrfifcr  oBce^Mq^  ^UniiUfiltiiiif     

trailing  to IM  €litmiiA<M^y»it^ 

Meielttjr^toisild  ici'«MdiP)|i  ttui  i«Rl»  >yt4ii'^*>«tt 

and  yoa  tbe  said  John  KmujH  ^GnfUpkr  'Xmr^  lltf 
At  wd  W^itUiVtt  Kemiofs,  and  that  yqu  the  Baid  Jiyiiii' 
Gooi^ricAanu  Jotm  Ktincytt  Gardner  Ktnujfs,  wx^\^ 
ed  of  such  reference  and  arbitrationy  and  aflter  8uc^ 
obminatioo^  to  wit^  pti  the  igtl)  An^fofJ^ly,  in  The  45tli 
jear  of  our  re'^n  did  in  due  manner  'hold  )rour  fir^ 
meeting  io  or<ier  to  consider  ^jie  quesiiop  so  submitted 
^od  referred  to  you  as  aforesaidjWt  that  you  the  said  /. 
Goodrich  and  J.  Kenuys  Gardner  Kemeys,  the  arbitral' 
Wi4ftM9Mdidid:  nm«t  took  first  tneetrngn^oibati^or 
appoint  any  person  to  act  as  umpire  in  the  premises, 
in  ilie  cases  m  ttie  said  last  mentioned  act  mentioned, 
i(A  have  yoo  M  cMiy  ilme  since  liominated  or  appoint* 
«d  any  person  to  act  as  umpire  as  aforesaid^  nor  have 
you  determined  ^he  questipa  so  submitted  and  referred 
to  yott  as  aforesaid  but  have  wholly  neglected  and  re* 
Aud  so  to  do  to  the  gretit'dttmftgi^.  itni  grrevaflce  t^... 
the  said  cbrnpany  oif  pfoptietors  m  Vc  bik\^  bcfeb  'S^-  ; 
formed  from  their  complafnts  nradi:  to  ns,  whereuj^ou  .« 
they  have  humbly  besought  us  that  a  fit  and  i;pccd^ 
remedy  may  be  provided  in  thisrespecl,  mid  we  bein^^ 
wilh'ng  that  due  and  speedy  justice  should  be  iloni  lo 
the  company  of  prqprielors,  (as  it  is  rettsohable)  'do 
peremptorily  command  jou  iind  each  of  vou  firin^y 
injoioingy^  that  Ii^mcdiateiy  aftp  the  i>re;.j>t/'of 


»M«a; 


mfk       4k»  «ft.Mit^9M  do  MriiiMte.  lad  «MMmK  OMI 
«%«Xtii«   fi**liMliff«toHK'  potion  to  ati  as.Miptre  fcr  Ibt. 

IftJoir^tlMilMUtitiiwiyiofip^  of  Ui«i#«i4 

flp^wlftttfofk  jhMMiteiM  to  ihiMOnUwry.  tbe^to^ 

fcpa>tPd;lo  f^iiid  hour .jioa  ahaU  luMe^wftciilH  lli  • 
ti9VtU^9liJB»iMMni.toiia;«k  VotaiMMiiroii  fHdit 
|ift<fcilft^tltegiO«tow^thfcJEf»jy^ 
%i^to.iis.ithifrjtfir;4«id  ^i«it.    WitoeitvfdiNif^  L  ^4 
;E|.;^SKMmoii^H«  •iTiraMiJMriyj.tlM  Tthdaj  of  lf<L  ^ 
M  tl^.4Qlh  yeJAT  (^  OQr  leigiu 

Goodrich  returned  that  th^yhad  met  but  could  noi 
agree  upon  an  timptre  ;  Itrmcys*  returned  that  at  the 
^jeeting  Goodrich  proposed  nine  persons  all  of  whom 
were  interested^  andthat  therefore  jhe  refused  to  join  iii 
the  nomination  of  any  one,  and  that  be  thereupon 
proposed  eight  others  alt  disinterested^  and  *  Goodrich 
rejected  them. " 

.  Sv  the  Court.  ^'  Thejt  limst  oome  to  an  agieemeai*? 

'  RaTURlf  e^ASHBD. 

.    ••'  •  .  '  .  .  .      «  » 

:    A  peremptory  JAandamusgraolf 4 

The  Kino  agaiha  DnAPfift.— i4th  May. 

^^,^.6enJ>le.  Jl^miglkifif  ijmUt-ffAptMkatkpUn^J^dilk^imfg^ 
ft#I  Informft-        fflhc  C9UH  «e9>  thai  il  u  irue^  arprobabf^  ma$  hf  irnCf  it  wmjfbf 

^it? *  PHcticL  **^'  ^^^^'  ***  ***  *^'''  ****^  "^'  ifUerfkre  b^^  grtmtimg  4  erimi- 
Ml  w/drmaiifin* 
ff'hcre  ike  party  applied  far  time  U  tend  to  Tnnid^f  for  an  affidati^ 
^ihe  iruih  of  certain  matten  in  a  libel f  in  order  to  9h&»  emteef 
^aimti  tuck  a  rule  ihe  court  tDOnU  not  i^ant further  time,  JjUm* 
ttift  Uken  ubrOMd  before  ^d^ei  there  f  and  verified  j  althotigh  reeeit* 
$hle  t$qfftdn*lts  of  debts^  are  not  to  be  rvcclrcdy  on  rulet  to  thei§ 
"  €9m\  in OfposiVonio  ^fidtxit$  mmBUi  thtt  court',  ^  • 


libeK 


In /i» Ar^ttrl*  Tm^^^Ufi^  Itt.^  ffk 


^H IS  was  ift  m6tion  for  leave  tQ  file  a  criorifiarioforitis^      tio^*  ^ 
Uon  against  the  defendant,  the  author  of  a  Iftellouk    The  Ki  ira 
pQUicMfon,  entitled/' Ao  Address  to  the  JUrtTtiil  pnbliCj^    |J^^ 
on  4be  Case  of  Brigadier  General  Fieton,  late  Governor     -  *^  * 
and  Captain  Geheiral  of  the  Island  of  Trinidad,  witb 
Obsenralions  oh- the  Conduct  of  W^FuIlarton,  Esq,: 
KR.'S.  and  the  Right  Honourable  John  SidHvan.**  The 
Application  was  made  on  the  behalf  t>f  the  latter  gen^^^ 
ileniaoi  who  was  one  of  his  majesty's  privy  counsel- 
lorsy  and  late  fats  majesty's  under-secretary  of  ktatSF 
for  tlie  colonial  department^  in  which  office  he  wai 
ttated  to  huve  afcied  from  May  1801   till  ilftfy  1804* 
hJune  1801^  General  Pt^^on  was,  by  oomtoissioQ 
under  the  great  seal,  appointed  governor  and  iOm« 
missioner  in  chief  in  and  over  theiriaad  of  Trinidad. 
In  Ottober,\eo^,ff.  Fuflarton,  Esq.  and  Captain  novr 
Sir  iamutl  Hood  were  appointed  by  his   majesty's 
eommiition    under  the  great  seal,  joint  commissi- 
oners to  tate  upon  themselves  the  goverriment  of 
the  said  isUnd.    The  abovc*mentioned  pamphlet  pro- 
fessed  to  state  a  letter  from  a  I>r.   Lynch  to  a  Vtn 
Gkaer,  dated  in  the  monlb  of  February,  I8b5|  im« 
porting  that  Mr.  SuBivan,  in  a  conversation  with  the 
Baid  Dr.  Lynch,  some  time  previous  to  the  month  of 
Dccembtr,   1809,  told  the  said  Dr.  lynch,  that  in  all 
probability.  General Pjc/on  would  be  ordered  tore* 
torn  to  l&ngland,  before  six  months ;  as  Colonel  Fuflar^ 
fon  was  instructed  to  investigate  his  past  conduct,  in 
Trinidad.    And   also,  professed  to  state  the  copy  of 
an  affidavit,  thei'eln  supposed  to  have  becti  mada-bv 
Dr.  Lynkh  in  July  1803,  and  verifying  upion  oath  the 
abovestatemcnt  in  the  letter.  The  book  also  contain^ 
'«d  other  strbngly  libellous  matter  against  Mr.  Sullivan, 
which  was  set  out  in  the  affidavit,  but  which  it  is  iiet 
Decessfir^.  i|or  pfoptc  to  instrs  l)f Ri. 


tme.  Mr.Suttivam,  in  his  affidavit^  declared, '  that  be  setet 
ThcKivo    ci^^il ^^ber direct! J  or  indirectly, inform  tbe  said  Dr. 

90u^      *^N^«.  WW*:  ^^^f  V!^P^^9  ^^  "»  qwrenali**'  -w 

P^^*\    ott^fpifC^VfiftMrethefponiJb^^  fit 

'  aiij  other  4^,,^l|if^|,  in  ^1  f  coJiiabflilQf^  General  Pir«» 

^!  onjgr  denied  tl^j^pM^  ^9tl  ^Mf  ^bat  be  b«d  wk 
re^ipn  IP  ^q^pf^  i.bR  nftuw  r^|C?9>.  i'- i  ^blM  b?  bfd  w 
\nf<fraiatioB  ^^t^oi^.  F.  ba4  m  j  iqf  uw4ws>  p>ibi 
'lie qr prm«e«to  neyt9e,Q^I^.*f  AOQ^jiM^t,  o(  IHTCMiafe bif 
remQ?aLi:atidfb^be,rei;oiivpeAd^(^.aud.  fi;^j#l|af9 
V»d  jpqf^v^i^aUipiut  wil^  Qo\tiwiF^a9^iqi% ;  he  f  xpepted 
^  hei^eved^  (b^e  woi^d  be  afierfect  ji^nvU^tjf  and  eo# 
?PWl4^  bftiqre^v  dien.  TbaA  b^  ftever  took  9Xkf 
W.^/M^iMn(kd  any  o^asgu^.te  p^-godice  0^00- 
c^^^M*  ,  C!<^iiei  Draper,  in  answer  to  tbi»  i^Slda«> 
rilWlM^^j  (tbflitfMpa  the  applicaU^n  t^  anlaige  tba 
iViI^i'beL^d  iKiftiied  (b^  pabliciiiio.a ;  that  be  did  n^ 
4[t^.«.tbfi  n«9^8fity  (Q£4M9^HitiU  ^^i^ndic^^  l4«f#or  wo«]4 
bave^.doM  ilfadieii  that  tbe  oriigiivdi  of  I}r«  Xjm^a 
^d|viut4w4a  leitei  addresAed  by  bim  to  {^rd  J^d^ 
4|fifff4  ar^  d^^t^  in  tbe  privy  oqnncfl  office;  aa4 
t^fllt'Iy  b?Iif(vedi|ie  shoqld,  be^  eayj^led  to  obtain  ai| 
f^dayit  ^-op  Dr«  Xyayif^ir,  V^ri(yiHli;  ;hf  %cls  in  bis 
abav^n|^^tlQued  a6i4¥'^  !^  ^^>>^  yf^  aUowed  to 
^  write  to  Triftf(ln4'  '^'hat  h^-h^lifiy^d  him  tc^be  ^  per- 
son of  rnii/npea^bftblej  vit^gprfiy^  ^c*  tb^t  i^le^f  hp 
fijid  beJMived  biiO]  tQ  be  4»f jiutejgrity^.^MP-,  and  to  bavi^ 
(iiv/^irthq  «aid<f  Qidav^,  b«  vaubf  tiot  hfiye  puUi^j^ed  i^ 
Xlia|L{)edid  i^  ap-iift  or  p>^]^i^  ^b«  above  publi^;:ar 
iipilo/AO^'part  tl^fof,  fro»).^)r  m^l^ves  of  pf9^ 
]iae  ug^iut  J^ir,.  Sftlfiv^B^  Mr*  QfoMUr  tlie  altorpf^* 
j^f^crai  qf  tbe  island  of  'iW^i(|9d^.stai«Kl  tbe  qonyeaiNi^ 
t;M>A  witb  Pr.  J^/nfh  intb^^land  wbi^ii  1^4  ka  the  affik 
jjavitj  and  ^^at  b^  JfAi^ar  Dr.  j(<|[i4oA  to  b^  ^  geptleoiW 
^J.^PW^'^^^WWr,  ^c,  .4nil4ia^  in  a«d  .sabMH 


Ju  thi  Fcrtif^Sixih  Year  o/George  IIL  S» 

frequently  circulated  and  eDcouraged^  that  Mr.  Fu/-       ieo4. 

larton  bad  lecret  instructions  to  inquire  into  the  past    'nITKiifo 

coodact  of  Colonel  Pieton.    And  further,  that  in  the       ^^"^ 

earlj  part  of  that  jear  certain  secret  investigations 

did  take  place  upon  oath  respecting  the  conduct  of  Co- 

looel  Pieton,  as  governor  of  the  island,  under  the  , 

direction  or  superintendance  of  Mr.  Fullarion* 

BssT^Serj.  Marktat»  and  Gvenbt,  now  offered  to 
have  the  facts  verified  by  the  affidavit  of  Dr.  Lynch 
who  was  ready  to  swear  to  the  truth  of  the  facts  stated. 

Bat  by  the  coubt.  ' ''  The  truth  of  a  libel  is  no  justi« 
ficatioQ  of  it.  If  it  be  true  and  contain  a  charge  of 
criffiioality,  the  party  ought  to  he  iddicted  for  the  fact 
or  proceeded  against  by  Colonel  Draper/* 

BfiST^Serjt.  then  urged  that,  as  the  court  required 
the  facts  to  be  denied  by  the  party  applying  for  an  in* 
formation,  so  they  might  be  affirmed  by  the  opposite 
party ;  and,  therefore,  in  that  case,  the  court  would 
iiot  interfere  by  granting  a  rule  for  a  criminal  infor- 
mation, which  is  an  application  to  the  discretion  of  the 
court;  thatev^n  if  the  facts  were  false,  yet  as  the  party 
was  misled  by  a  document  of  a  public  nature,  the 
court  would  not  interfere. 

Lord  Ellbnborougb,  C.  J.  **  Your  application 
is  to  have  an  affidavit  from  Trinidad ;  but  how  are 
^e  to  get  that  affidavit  i  Could  w^  either  compel  him 
to  make  it,  or  empower  any  one  to  take  it ;  or  could  we 
punish  him  for  perjury,  if  it  were  not  true^  be  being 
i)ow  in  the  island  of  Trinidad  J'  ^ 

Best,  Serju    then  cited  the  case  of  Dabner  v«  ' 

Barnard/^  in  which  the  eourt  had  received  an  aQdavit, 
upon  a  rale  to  set  aside  an  annuity,  \erified  before  the 
high  bailiff  of  the  l$le  of  Man. 

Lord  Ellbnborouoh,  C.  J. ''  The  denial  of  the  fact 
is  merely  for  a  man  to  purge  hioiself  of  the  charge 
made  against  him ;   but  it  is  not  necessary  for  the 

^  'I  ■    ■     I     I  ■■  III  !■        ■^  I  nil  I    ■■        I      ■     II       -    I.I  ■ 
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iOi  Cases  in  d.  B.  in  Easter  Ttm^ 

i«o«.  granting  of  the  rule.  It  mirsl  indeed  have  bfeeii  aaopt? 
TheKiNo  ^  before  the  case  of  Sir  Francis  Sykes;  but  1  do  not 
verms  tnow  Whether  the  court  would  hold  a  perwm  so  strict* 
ly  to  it  in  this  case,  as  to  try  the  feet  upon  conflicung 
aflB!ddvits.  And  a  party  who;  upon  such  a  supposed 
fact,  chuses^  to  spread  aboqt  slander,  ought  to  bsTe  tbe 
means  of  defence,  and  supporting  the  charge  tn  ttOAtf" 
M'atIrVat  urged  that  an  aflSdavit  taken  before  the 
nfagistrale,  or  chief  officer  of  justice  of  the  place, 
properly  verified  to  be  so  taken,  had  never  been  re- 
fused id  A  stimmafy  application,  and  that  it  could  not 
be  required  that  he  should  be  prepared  witb  tbe  aida- 
\\t,  because  it  could  not  be  read  if  it  were  taken  before 
%he  rule,  as  the  party  making  it  could  notj  in  tbat  esse, 
be  indicted  for  peijury,  if  it  were  false.  And,  thai  it 
is  quite  clear,  thitt  it  is  a  sttfficient  answer  to  an  appli- 
cation (dt  a  criminal  information,  that  there  is  astis- 
picioii  that  the  person  applying  for  it  has  not  coodacted 
himself  properly. 

G  ARROW,  contra,  observed  shorlly,  that  the  rf(/^»^«^ 
was  in  the  situation  which  he  desired  to  be  placed  inb; 
his  counsel ;  for  the  prosecutor  denied  the  fact,  'in  the 
said  supposed  affidavit,*  and,  if  he  had  tiie  affidavit 
which  he  required,  he  could  not  be  in  a  better  sitoatioo. 
Lord  Ellen  BOROUGH,  C.  J.  "  Is  it  not  an  aggra- 
vation of  the  offence,  that  there  Is  an  application  be- 
fore the  privy  council,  for  the  investigation  of  a  cri- 
minal charge,  and  that  the  affidavit  is  before  the  counsel 
board  ?  I  will  suppose,  £hat  the  affidavit  of  Dr.  iy^f* 
sworn  in  the  island,  was  sworn  since  this  rul6;  yet  I 
am  at  a  loss  to  kiiow  how  it  could  be  received,  or,  » 
received,  how  applied  to  this  case.  First,  it  could  not 
•  ,  be  received  as  affidavits  are  to  hold  to  bail,  for  they 
are  received  not  as  influencing  the  juusdiction  of  t^ie 
court,  but  as  actuating  the  judge  to  give  an  order 
io  hold  to  bail.  Bur,  on  what  principle  is  an  oath  so 
informally  taken  to  be  put  in  competition  with  aooaib 
made  by  a  party  who  is  criminallj  responsible  for  that 
yyhichhe  stateaf  Then,  the  party  applying  for  the  iofo- 
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taction  bas'compUed  with  the  rales  oF  i\ie  court*,  wbith, 
inordertbat  we  might  npt  be  occupied  iJ)out objects un«»  xhe  Kiia 
worthy  of  us,  requirCj  that  the  person  applying  shall  versus 
falsify  the  abuse,  except  where  the  party  himself  is  ^**'**' 
abroad,  or  where  it  is  of  so  general  a  nature  that  it 
caoQot  .be  denied.  Many  of  these  things  are  in- 
capable of  bein^  denied,  and  ,  if  it  were  even  trup 
i^il  Sullivan  bad  informed  X^;icA,  .that  there  was  ^ 
prospect  thsit  Piclon  might  be  recalkd,  bow  cquld  tbijt 
be  an  excuse  for  all  the  collateral  abuse. ^  For  bje 
takes  this  merely  for  his  text  and  b^^inches  out  intp 
agreat  deal  of  substantive  calumny  of  his  oyrn.  |f 
Mr. XjjirtcA  made  the  same  a^fiidavit  which. it, is  said 
lie  will  make,  it  could  not  affect  this  case;  although 
I  will  not  say  that  the  court  will  not,  in  any  cas^, 
refuse  to  gr«nt  the  rule,  where  it  jappeprs  to  be  fqr 
a  charge  which  is  really  not  false  and  which  it  would 
not  be  proper  for  us  to  interfere  in.  In  cases  of  hold- 
ing to  bail  it  seems  similar  proofs  of  affidavit  may  be 
admittefl  bat  not  in  a  case  of  a  criminal  nature.  If 
this  were  laid  down  even  as  a  cause  for  delay  only,  in 
what  case  mightnot  the  party  put  off  the  information  ? 
He  might  always  state  '  it  was  written  to  me'  or,  'J 
heard  it  from  a  man  in  foreign  parts/  and  pray  t^e 
court  to  delay  it  till  he  had  got  his  affidavit." 

Grose,  J.  "  This  application  fpr  a  criminal  infor- 
njationis  very  properly  brought  forward.  But  what  is 
the  object  of  this  affidavit?  Is  itth.at  we  are  upon 
aftidavils  to  try  the  truth  of  the  book?  We  never 
refuse  the  rule  in  these  cases,  if  we  are  perfectly  satis- 
fied that  itjaa  libel,  and  the  party  who  applies  says  it 
is  not  true.  1  do  not  agree  with  what  my  brother 
I^EST  has  stated,  that,  if  a  man  has  a  well  grounded 
rciison  to  beheve  that  his  accusation  is  true,  he  imy 
publish  it.  I  should  expect  of  a  libeller,  that  h*e 
should  know  that  the  thing  was  true,  before  h^  called 
upon  us  to  withhold  our  interposition  on  behalf  of  th4 
person  whom  he  is  injuring." 
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^«>«.*  LAirKKKCB,  J.  "  Wliatis  desiredin  prdinary  casesU 

toshew^by  denying  the  fact,  that  there  is  no  truth  in 
the  charge  ;  otherwise  it  might  be  of  loo  light  a  natnre 
for  the  court  to  interfere.  But  the  application  is  now 
made  for  us  not  to  interfere^  until  an  answer  can  be 
had  from  the  West  Indies.  Now  we  require  that  tlie 
jtorty  should  deny  the  charge  in  the  libel^  he  has  done  so 
here;  and  there  is  this  peculiarity  in  the  case^  that  the 
party  now  applies  for  leave  to  state  that,  which  tbeother 
party  would  be  in  no  situation  to  deny,  if  it  vent  to 
defeat  his  right  to  the  rule.  The  libel  is  not  merely  tbat 
he  did  tell  Lynch  that  Col.  Fullartonhad  a  commissica 
to  inquire  into  the  conduct  of  Colonel  Picton,  for  1 
have  some  doubt,  at  least,  whether  if  he  contented  him- 
self with  saying  that  SulHvan  said  that  to  Dr.  Ijficii 
it  would  be  a  libel,  though  he  publishes  this  of  a  maa 
in  a  high  situation :  but  all  this  will  not  affect  the  case 
in  the  least,  for  there  is  other  matter  which  has  nothing 
to  do  with  this.  I  think,  however,  that  the  role  mast 
l>e  as  Serj.  Best  says,  that,  if  the  party  is  ready  to 
bring  forward  his  affidavits,  the  court  may  inqoirc 
whether  the  matter  is  true,  and,  perhaps,  ibco  they 
will  not  grant  the  information.  But  it  is  very  different 
where  he  requires  time  for  a  mandamus  to  Ijave  that, 
which,  if  brought,  would  not  be  of  any  avail." 

Lb  Blanc,  J.  "  This  is  an  application  to  thediscr^ 
tion  of  the  court  whether  it  will  grant  further  time 
to  procure  an  affidavit.  The  court  must  then  lake  in- 
to its  consideration  whether  it  is  such  an  aflSdavitas 
it  will  put  in  the  opposite  scale  against  the  affidavit 
which  is  then  before  them.  The  affidavit  propo««d 
to  be  taken  before  the  judge  of  the  island  ought  not 
to  be  suffered  to  contradict  and  to  weigh  down  the 
affidavit  taken   in    a    regular  judicial    proceeding.' 

Rule  absolute. 
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1800. 

Lubbock  against  Claogbtt.    Same  against  Potts.      ' 
Nov.  28lb. 

Where,  upon  the  trial  of  one  of  several  causes  which  were  cotuo^  inrannee. 
Hdated,  there  was  a  rule  vimjohtaintdfor  a  new  trials  on  a.ConioUdatioa^ 
point  of  law  reserved^  and  the  dtfend9nt  agreed  to  abandon^^^^* 
it,  the  deftndsLUts  in  other  causes  were  permitted  upon  nio^ 
tion  to  hare  the  name  of  another  defendant  inserted  in  his 
place  in  order  where  the  benefit  of  the  rule'  to  shew  cause, 

TN  these  cases,  which  were  actions  upon  a  policy  i^vsmcs 
of  insurance,  the  plaintiffs  had  obtained  a  verdict  v^r*"^ 
against  the  defendant  Claggett,  and  the  defendant  Potts 
had  previoasly  obtained  a  rule  to  consolidate  the  ac** 
tionsy  and  agreed  to  be  bound  by  the  verdict.  A  rule 
was  obtained  in  Michaelmas  term  in  thenameof  C/<i^el^, 
to  shew  cause  why  the  verdict  should  not  be  set  aside*  * 
and  why  there  should  not  be  a  nonsuit  entered  upon  the 
ground  of  illegality  in  the  voyage,  the  same  being  con- 
trarj  to  the  navigation  laws.  Upon  this,  Ciaggctt,  who 
disliked  the  defence,  agreed  to  settle  the  loss,  the  origtr 
nal  and  first  ground  of  defence  having  been  that  ^e 
loss  itself  was  fraudulent.  Claggett  and  o  thers  there* 
fore  signed  a  letter  authorizing  the  plaintiffs  to  receive 
exchequer  bills  for  the  loss,  and  disclaimed,  taking  any 
advantage  of  any  legal  objection,  and  upon  an  affi- 
davit of  these  circumstances; 

The  Solicitor-General*  and  G arrow  shewed 
cause  against  the  rule  for  entering  a  nonsuit,  and 
sgreed,  that,  if  others  of  the  under-writers  were  desi-- 
rons  of  litigating  the  question,  the  consolidation  rulf 
i&ight  be  opened,  and  they  might  be  permitted  to 
make  their  objections  in  point  of  law. 

^  Sir  V.  Gikbs. 


1806.  Ersktnb  and  Pakk  were  of  counsel  for  the  ic- 

LvB»^cK    ftndani,  PoUt,  and  other  uader-writers^  and  there  was 
rrw       much  difficulty  as  to  the  costs. 

Lord  ELL£N6oliouoit»  C.  J.  at  fifst  thought  lliat 
Claggeti  and  the  two  others,  who  had  been  defcndanti 
in  the  cause  which  was  tried  and  agreed  to  pay  delit 
and  costs,   should  pay  costs  up  lo  the  time  of  making 
theroolion  for  a  new  trial,  and  considered  allthet//- 
fcndanU    as   making  a  defence  in  partnership  op  to 
that  time:  that  they  might  withdraw  themselves  from 
alliiabih'ly  from  the  present  time  but  not  prcTioosly, 
At  length,  it  WjQs  seen  that  there  would  be  great  diffi- 
culty, in  .adjuaUng  the  propoftions  of  costs;  sod  U^ 
Jordsbip  said,  after  consultation  with    the  rest  of  the 
.court;  *'  I  think  it  will  be  most  convenient,  at  present, 
«.to  discharge  this  rale,  and  you  must  afterwards  looTe 
.to  open  this  consolidattou  rule  on  such  consideralioos 
,as  may  be  made  to  appear,  and  to  apportion  the  costs 
in  such  a  way  as  the  court  shall  thiuk  proper,  on  that 
.^pplicatioo,  when  the  facts  are  before  us.    It  will  be 
..very  difficult  to. arrange  the  cos^^s,  but  perhaps  it  may 
.jbelaid  before  iis  at  another  time,  and  \i\  the  defendants 
:.arranging  their  defences,  fill  ^aste.of  expence  ought 
vto  be  avoidi»dy  if  it  can  be  avoided,   uniesit  you  can 
^arrange  it  by  consent.     Here  tbe/?/ai«/i/rsbeHrs  that 
/the  motion  for  the  entering  of  the  nonsuit  was  made 
iWitbQut  the  consent  of  the  dcfc^tdmt  Qaggeti" 

Rule  niscHARCBD. 


Afterwards  a  rule  was  ^lade  to  discharge  the  ru!e 
for  the  new  trial  in  this  cause,and  it  was  farther  order- 

.,ed, that  the  name  of  James  Potts  be  inserted  in  the 
rule  made  in  this  cause,  on  Mondatf  on  the  feast  of^^ 

'MMrim,  in  the-said  Michaelmas  term,  .instead  of  the 
present  defendant  Ciagget,.Md  that  the  cause  against 


.    In  tie  Forijf'Sixti  Year  of  George  III.  ^  899 

tbe  said  Jamis  Poitshe  advanced  and  placed  id  the       ^1806. 
same  condition  as  that  agaiastC/a^gr^^  would  have  been    l,,,bock 
if  thesaidrule  of  Thunday  next  after  fifteen  days  of       *"^'«' 
St.  Martt^  had  not  been  made,  and,  that  the  consoU-       *®^'tf» 
dation  orders   when  made  rules  of  this  courts  shall 
apply  to  suc1i  defendants  as  do  not   withdraw   theui*     • 
selves  from  the  defence  ;  and  that  the  plaintiffs  and 
3Qch  defendants  respectively  ^hall  be  entitled  to  9uch 
and  the  like  benefit  of  the  decision,  which   may   take 
place  in  the  cafise  against  the  said  James  Potts,  as  if 
the  same  had  taken  place  in  thi$  cause,  and,   that  the 
plaintiffs  be  at  liberty  to  take  their  costs»  and  sign  final 
judgment  in  this  cause  against  such  of  the  other  defet^^^ 
iants  as  do  withdraw  themselves  froox  ^he  ^^id  ordef. 
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Argued  and  determined 

In  the  Court  of  King's  Bench, 

IN  TRINITY  TERM, 
In  the  46th  Vear  of  the  Heign  of  Geo.  IIL 


*'  LciiBoClt  against  PoTT8.-*-Jfiiie  8^. 

Ji  mnfanee  9f  BrUM  fr0pefiyifr§m  M  rUiei  whatever^  BriHtk  Insurance. 
taflMt^  ttbmre  miMdHH^n  imehidHii^ legal;  prUma^btin-  Britishcapttire* 
fnibtf te  fgtutri  ihgmmred  OgaimHwUmiifm  9r  €€C4iHnai$€izitre  Stat.  12  Car. 
ni  Uteniion  s  aJiter»  fenemgi't  property.  ^  •  C;  4i ».  8. 

CMmid  fndttce  of  Ike  plantatian$  cminoi  he  irttrupofied  ffom  lawi. 
^enetared  to  GibrMor  or  om^  pUee  in  Europet   under  the 
M  19.  Car.  It.  e.  4» r.  S^  hje.  iaOad  iks  nnigatim  acU^  and 
an  vuuranee  upon  m  tlUjp  on  tueh  neyagefwUh  eoUnial  produce  ^  i$ 
^gal^aindAereeattbeno  tetnm  9f  premium* 

JN  an  action  upon  a  policy  of  insurance  00  ship  and         ^^' 

goods,  British  property,  at  and  from   Trinidad  to     Lubboc* 
Gibraltar,  with  liberty  to  touch  ship   and  exchange      -Bqx'u. 
property  at  any^  one  of  the  fFesf /firff a  islands,  parti^ 
cularly'JIfflr/tmjiic,  against  all  risks,  British  capture,  , 

Misare,  anddetention,  included,  loss  by  perils  oflhe  seas, 
which  was  tried  beforeLord  ELLEN]!ORouGH,at  Guild- 
tall  in  the  sittings  aft^r  Michaelmas  term  last,  several 
Soestions  were  made  5  first  as  to  fraud,  which  waa 
given  up,  and  next  as  lo  the  legality  of  the  policy,  and 
«stly,as  to  the  legality  of  the  voyage  under  the  navi* 

t  Swalfo  St.  «5  C,  IL  c.  7 ;  3  and  4  Ann,  c.  5.  ».  li? ;  a 
^•^0. 1,  c.  18.  s.  2  2;  4  Geo*  HI.  c.  15,  l.  27- 
MO.  XXXIII.  N.  a.  3l^ 


FoTTi. 
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^«>g>  gatioB  acts.  And  a  verdict  was  taken  fer  the  plaintijfs 
LvBBocK  reserving  the  point  as  to  the  legality  of  the  ezcepdan 
from  British  capture^  and  afterwards  a  rule  was  obtain- 
ed to  shew^  cause  why  the  verdict  should  not  be  tet 
aside  and  a  nonsuit  entered.  The  exception  ag^nst  Bri- 
tish capture  was  added^  subsequently  to  the  making  of 
the  policy,  as  follows,  •'  I  hereby  agree,  in  consequence 
of  the  above  mentioned  letter/'  a  letter  wherein 
the  correspondent  was  desirous^ of  being  made  se- 
cure against  all  risk,  ''  and  in  consideration  of  &ve 
guineas  per  cent,  additional  premium,  to  insure  against 
all  rl^ks  whatever,  British  capture,  seizure,  and  deten- 
tion included.''  The  ship-went  first  from  Gibraltar 
to  Martinique  with  fruits  and  wine^  and  thence  to  2n- 
ftidad  and  took- in. sugar  and  coffee,  plantation  pio« 
duoe,  and  -  afterwards  sailed  ibr  Gibraltar,  and  was 
lost  in  her  voyage  thither.  She  cleared  out  foe  Cork 
and  London. 

By  statute  12  Car.  IL  c.  4»  s.  18.  No  sagao 
tobacco,  cotton^  &c.  or  timbej:  of  the  growth,  pro- 
duction^ or  manufacture  of  any  British  plantation  in 
Jsia,  Africa,  or  America ^  may  be  transported  to  any 
place  whatsoever,  other  than  to  some  British  planta- 
tion, or  to  Grmt  Britain,  or  to  Ireland;  upon  penalty 
of  forfeiting  the  ship  and  goods:  and  it  ivj^s  now  con- 
tended that,  ns  this  was  an  illegal  voyage,  and  the  ship 
and  goods  might  have  been  forfeited,  the /»/atiii{^ could 
not  recover  in  this  action. 

Sir  Vicar Y  Gibds  and  R.  CA.nR  shewed  cause>  and 
contended^  (ir$t,  that  the  insurance  might  well  be 
itgaiiist  Dri/f^A capture,  seizure,  and  detention,  because 
pioperty  is  sometimes  taken  by  mistake  by  British 
leisure,  or  taken  by  privateers,  and  afterwards  delivered 
lip,  and  insurance  against  such  risks  cannot  be  unlaw- 
ful, iilthough,  if  the  property  insured  were  foreign  pro- 
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pertjjto  iniure  agamit  firtlM  ciptore  would  necesMl       ^* 
rily  be  nnlawfal.  .  UiBuoct 

Lord  Cllknborouoh,  C.  J,  ''  If  the  words  can  be  ^9}?^ 
understood  in  a  limited  sense  which  is  authorised,  then 
yoamight  insure  on  it,  against  such  capture.  In  Ktlntr 
▼•  Lt  Mcsuncr,^  the  property  became  enemy's  pro- 
perty, and  it  waa  held  that  if  an  insurance  against  cap^ 
ture  generally  should  be  an  iosurance  against  that, 
wbicb,  if  the  party  had  inserted  it  in  terms  would  not 
ba?e  been  legal,  then  it  could  not  be  a  valid  policy/' 

PabXi  for  the  defendant,  observed  that  the  deten- 
tion of  Briiith  property,  was  not  a  loss  within  the 
terms  of  the  policy,  if  it  was  an  unlawful  detention. 

Lawrbkcb,  J«  ^'Is  there  any  case  to  shew,  that  if 
there  is  any  ship  seised  and  carried  into  a  court  of  ap- 
miralty,  and  afterwards  given  up,  the  party  may  not 
protect  himself  against  a  loss  and  damage  to  accrue 
thereby ;  the  case  you  allude  to  is  where  a  vessel  is 
seised  by  the  order  of  the  governmenL" 

Pabk.  ''  In  Kelncr  v.  Lc  Mcsurier,  it  is  said  ex- 
pressly a  policy  against  British  capture,  co  nomine, 
would  be  clearly  illegal  as  directly  against  the  interest 
of  the  state." 

I^rdELLENBOROUGH,  C.  J.  '' But  an  iosurance 
«fwhat?  Of  enemy^s  property.  All  words  are  to  be 
tinderstood  secundum  nubjeetam  mnteriam" 

Lawrrncb,  J.  ''That  means  authorised  British, 
capture," 

SirVicABY  GiBBS  and  Carr  then  proceeded   to  ^ 
consider  the  question  raised  upon  tiie  construction  of 
the  navigation   acts,    and  contended  that  the  word 
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1806.      pkniaikn  in  them  «cto  ttiMi  «ieM  not  oalj  rack  plsft* 
2,^^^     tati(»)8  as  were  in  the  poMestion  of  ibe  crowa  of  Gre^ 

vmtct      Britain,  at  the  time  of  making  the  aet^  but  alto  such 
^^      as  should  be  acquired  afterwards ;  for>  otherwise^  tbe 
converse  of  that  proposition  would  also  follow^  and 
there  would  be  no  restraint  against  importatioa  ftom 
a  colony  or  plantation^  which  was  not  then  in  the  pos* 
session  of  his  majesty.    That  it  might,  indeed,  be  ar- 
gued, as  it  was  upon  the  motion  for  the  rule  to  shew 
cause,  that  under  these  words,  the  goods  coold  not  be 
carried  to  Scotland,  and  that  it  would  be  absord  to  al- 
low a  privilege  of  carrying  that  to  Gibraiimr,  which 
wms  not  to  go  t6  ScotUind:  but,  it  might  be  conadeitd, 
by  tbe  legislature,  upott  some  other  j^mind  of  policjr, 
improper  to  import  direct  to  Scotland,    as  at  that  tunc 
Scotland  was  governed  by  a  parliament  of  its  own- 
Lord  ELLfiNBORouGR,  C.  J.  *' Havc  yott  fouBd  aoy 
set  of  parliament  ia  which  Gikrai$urh  called  aplaata* 
ibo.    Plimtation  is  taken  tbroagh  all  llie  acts  of  p«r^ 
liament  to  mean  a  colony  eslablklied  for  tlie  poipose 
of  planting  and  growing  certain  commodities,  the  na-    | 
tural  or  suitable  growth  of  the  soil  there,  as  a  subject 
of  commerce;   here  they  can  only  plant  vegetables.* 
I  wish  yotr  could  find  any  thing  to  support  your  con- 
struction." 

By  tbe  court.  ''  Xbese  places  such,  aa  GibF^Uar^ 
Jersey,  Guernsey,  and  others,  are  forts  and  Dotplanta<« 
tions;  and,  upon  its  being  suggested  that  no  penalty 
eon  d  be  incurred  because  the  goods  were  not  landed^ 
the  Court  ob -served  that  the  penally  attaches  upon  Vbe 
goods  being  shipped.'^ 

'       "  ■■■!■■  ,     .     I—.—       ..        .1..  .  .1,111  ..    ^.I.ll  I.       ■       .1..       ... 

*  It  was  meiuioned   in  the   argument   that    '*  ^hej'  migh; 

plMHi  soldiers  ihere."     In  that  case,  how   pointedly   da    Uiu 

lines  of  Goldiffiith,  in  his  Traveler,  ^PPb'  • 

No  product  here  the  barren  ruck  a  fiords, 

JSut  man  and  steel ;  the  soldiers  and  their  £U'or<f^« 
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8!r  VicART  G1M8/  theft  ittempted  to  eitablisli  k      it06L 
tiaim  for  a  retarn  of  premivni^  there  being  no  risk  run    3^~ 

wbatercr. 


99rtut 


But>  upon  the  cases  of  Hewctt  v*  Fandykc,^  March 
y.  Jbell,f  and  other  ca8^8>  it  was  held  by  the  court, 
that,  being  upon  an  illegal  insurance^  there  could  he 
Qo  retarn  of  premium^ 

Lord  Ellknbobovoh,  C.  J.  *'  Tliere  is  a  provision 
that  it  is  illegal  from  the  moment  that  the  goods  are 
shipped  on  board ;  the  forfeiture  is  only  in  case  of  their 
^iog  landed  on  shore/' 

]fCULS  ABSOLUTE 


BoDKN  agmmt  BAWUM.--^Jir8e  7th. 

Wherff  in  a  manor,  t^c  copies  of  admmioni  were  anciently  CApyhoM^i 
*  to  hold  of  the  lord,  according  to  the  custom  of  husbandry  of  fjeSTold!^ 
the  said  manor^  buM  other  copies  were  to  '  hold  at  the  witl 
of  the  lord  *  also^  and  all  the  ptodem  copies  were  so  ;  held 
that  this  land  was  copyhold  and  not  customary  freehold. 


Rawli»v. 


T^HIS  was  an  action  of  trespass  in  breaking  ^d  en*  bovb* 
tering  the  close  of  the  plaintiff  at  Backworth,  in  ver^M 
tb«  coantj  of  Ncrihumbcriand,  and  breaking  up  the 
soil  there;  to  which  the <2e/I;ni(aA/  pleaded  first  norguil«- 
ty ;  secondly,  that  the  close  in  the  declaration  was  the 
close,  soil,  and  freehold  of  the  Duke  oi Northumberland, 
andjttslifiedastheservant  of  thecftfAe;  and  thirdly,  that 
the  diike,  at.  Sac.  was  and  still  is  seized,  in  his  demesne 
a&  of  fee,  of  and  in  the  manor  of  Tynemouth,  other- 
wise Tyaemoitihshirc,  in  the  snid  county,  whereof  as 
well  the  close  aforesaid,  as  divers,  to  wit,  lOOOacres  of 
land  in    fiac/:n;or//t  aforesaid,  then  were  and  still  are, 

■"'  \  Past,S^.         +  3  BiS.  and  P.  35,  ' 


tod  Cmtain  B.  R.  in  Trinity  Term, 

18M,  nd  from  time  immemorial  have  be^n  pared  and  n 
copybold  tenement  of  the  said  manor,  demised  and  de* 
misable  by  copy  of  the  court-rolls  thereof,  by  tbe  lord 
of  the  said  manor  for  the  time  being,  &c.  at  tbe  will  of 
the  lord  of  the  said  manor,  according  to  the  cnslonrof 
tbe  «Eud  manor;  and  the  said  duke,  being  so  seized  of  the 
said  manor,  whereof,  &c.  washy  reason  thereof  en* 
titled  to  all  mines  and  veins  of  coal  under  the  said  clo«?, 
&c«  parcel,  &c.  wherefore  the  said  defendant  aa  the 
steward  of  the  said  duke,  entered  and  by  his  command 
dug  for  coals,  &c.  The  defendant  replied,  taking  issue 
upon  the  plea  of  not  guilty,  and  as  to  the  first  plea  in 
bar,  being  tbe  second  plea  above-mentioned,  replied, 
that  Sir  Matthew  White  RidUy,  Bart,  before  and  at 
the  time  when,  8cc.  was  and  still  is  seised  of  the  said 
close,  in  which,  &c.  with  the  appurtenances,  pared 
of  a  customary  tenement  from  time  whereof,  &c. 
bolden  by  copy  of  court^roU  of  the  manor  of  35^«* 
mouth,  otherwise  Tynemouihshire,  with  the  appurtenan- 
ces in  his  demesne  as  of  fee,  acpording  to  the  cnstom 
of  tbe  said  manor ;  that  tbe  said  Sir  Jlf.  FT.  Siflley, 
demised  for  a  year  to  the  plaintiff,  who  entered  and 
was  possessed,  &c. ;  that  the  drfendant,  de  ityuria  sua 
propria,  committed  the  said  residue  of  the  trespasses ; 
and  traversed,  that  the  said  close  in  which,  &c.  now 
is,  and  at  the  said  several  times  when,  (cc.  was  tbe 
close,  soi),  and  freehold  of  the  said  duke,  in  manner 
and  form,  &c.  and  as  to  the  second  plea  in  bar,  being 
the  third  plea,  I  he  defendant  replied  as  before,  that 
Sir  M.  IV,  Bidlvy,  was  seisedin  his  demesne  as  of  fee 
of  the  close  as  a  customary  tenement,  and  demised  to 
the  plaintiff,  and  concluded  with  a  traverse  that  ''  as 
well  the  said  close,  in  which,  8cc.  as  the  said  other 
lands  in  Backxtorth  aforesaid,  in  that  behalf  mentioned, 
were  and  are,  and  from  time  immemorial  have  been, 
parcel  and  a  copyhold  tenement  of  the  said  manor, 
demised  und   demisable   the  copy   of  the  court-rolls 
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Chereof^  by  the  lord  of  the  said  maoor ^  for  the  time       18O6. 

beiog,  or  by  bis  steward  of  the  court  of  the  said  roanor^      Bovbit 

for  the  time  beings  to  any  person  or  persons  willing  to    ^f^^ 

take. the  same  iii  fee  simple,  or  otherwise,  at  the  will  of 

the  lord  of  the  same  manor,  according  to  the  custom  of 

the  same  manor,  in  manner  and  form,  &c.  and  in  the 

replication  issue  was  taken  on  the  first  plea  in  bar,  that 

the  tocu$  in  quo,  wasthei  close,  soil,  and  freehold  of  the 

duke;  find  also;  upon  the  traverse  in  the  second,  that  the 

beta  in  quo,  and  the  other  land  was  copyhold,  parcel 

of  his  manoo  ud  held  at  the  will  of  the  lord. 

The  cause  was  tried  at  the  last  assizes  for  the  county 
of  Northwnberlqnd  before  Chambre,  J.  The  real 
question  in  the  cause  was  between  the  Duke  of  Nor- 
tkumberland,  and  Mr.  Gretf,  of  Backwortk,  for  whom 
Sir  M.  W.  'BidUjf  was  a  trustee  i/nder  his  marriage- 
settlement,  and  the  question  was,  whether  the  dukt 
was  entitled  to  the  coal  mines  under  the  estate,  which 
he  would  be,  as  being  lord  of  the  manor,  if  it  were  co- 
pyhold ;  or  whether  the  customary  tenant  was  entitled, 
which  he  would  be,if  it  were  not  copyhold  held  at  the  will 
ofthelord.  And,  at  the  trial,  it  was  proved,  on  the  part  of 
the  dakt,  that  his  ancestor's  title  commenced  by  grant,  by 
letters  patent  of  the  lOth  o( March,  Q  Car.  L  A.D.  I663, 
whereby  the  king  granted  unto  JV.  Scriven  smd  Philip 
^dcn,  Esqrs.  and  their  heirs  inter  alia  the  manor  of 
Tynemouth,  otherwise  Tyncmouth&hire,  by  the  descrip- 
tion of  all  that  our  lordship  called  Tynemouihshirc,  in  < 
our  county  of  Northumberland,  with  all  and  singular  its 
eights,  members,  and  appurtenances,  8cc.  and  all  our 
lordships,manors,  towns,  &c.,  inter  alia,  ofBackworth, 
lately  parcel  of  the  lands  and  possessions  of  Che  mo- 
nastery of  Tynemouth  in  the  said  county ;  that  is  to  say, 
inter  alia  all  those  tenteriements  of  husbandry,  with 
the  appurtenances,  in  Backzeorth,  now  or  lately  in  the 
several  tenures  of  A.  B.  &c.  or  some  of  ihem^  at  the 


!«».  ^riQ  of  the  Iord»  by  the  paiiicnlar^  theteof  meiilioMA 
B'Tvmv  ^^'^  ^^  ^  nnuai  raieor  yalkieiif  .IOl«  &g.  except* 
t*«rmf^  iog  the  mines  of  coalt  and  Teioi  of  coal  within  iber 
BAwiiifi.  j^^j^  groiiods^  and  fields  of  jWurlon  BcUimott  Mid 
Bellinutmere^  olbervvise  KUhnw^thmor^^  and  all  ad-« 
srdwaona :  to  HqU  to  them  in  fee»  ap  9f  ibe  manor  of 
jEdi^  Greenmiek,  in  the  county  of  £rn^  in  firee  Md 
eoa^moo  socage.  That,  by  bargain  and  aala  dated 
AugUBi  4d|  1635,  the  mim  piepBd^es  were  conveyed  to 
HoiTjf  Tft^hr  and  Hiomai  Cattmrii^,  in  fee,  ia  hM 
as  aforesaid  ;.  and  by .  bargain  and  $ale»  Mar  A  i6th| 
1640)  they  the  said  ff..  T.  and  T.C.  convened  to  -rffefr- 
voriy  Eail  of  Northumberland,  and  his  heirs,  stating 
that  they  were'only  trustees  for  him  ;  and  from  him 
the  present  duke  claimed.  That  by  .the  minister^  a(» 
counts  which  were  produced  from  the  auginentation  of; 
fice,  taken  from  the  30th  to  the  S  1st  Hen.  VtIL  A.Dl 
1540,  they  were  stated  as  follows  "  Tynemoufh,^ 
account  of  Backworth,  Thomas  Dynevand,  collec- 
tor of  the  rents,  of  rent  of  certain  lands  in  Back-' 
uorthf  at  the  will  of  the  lord.  The  court-rolls  of 
the  manor  were  produced,  the  oldest  of  which  were  in 
1662,  containing  admissions  of  several,  tenants,  viz. 
h'eedoA,  Calloy  Gosswick,  and  Dynndnds,^  to  hoTd  at 
the  will  of  the  lord.  One  of  the  admissions  was  as  fol- 
lows, 1 66s.  OUverim  Ogle,  tenem  ctisiomdrius  htgus 
mancrii,'qvi  de  domino' tenuit  unum  custumarium  tenc* 
fnentum  in  Back  worth,  infta  menerium  de  Vynembuth^ 
8cc.  in,  &c.  $ur$um  reddidit,  in  menus  domtni,  per  ma^ 
fiui,  J.  C.  et  B.  P.*  2  Cust.  tenent,  secundum  consut-^ 
tudinem  ejusdem  manerii  ad  opus  et  usum  predicti  Ra^ 
dulpho  Uaredibus  et  assfgnatis  suis,  wide  ad  curiam 
pradictus  Hadulphusveriit  et  petit  se  admitti  tenemento  : 
et  concessit  ei  habend.  et  ttnend  sibi  et  heredibus  suis 
advo/itniatemdomiiii,  kc.  subject  to  certain  services  J: 
The  rolls  were  also  produced  from  l464  to  the  present 
time,,  and  amongst  other  the  following ;  I9ih  Jprit, 
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lOf 7i  viLatm,  the h<Miage  present,  that  ^'  ttalph  Orey  1805. 
8  coHimary  tenaal  of  ibis  munor^  died  seised  uf  six  Bovim 
several  cdstoimnry  tenements  at  Buahworth,  and  there- 
upon,  in  the  same  court,  Ralph  Grty  prays  to  be  ad- . 
mitted  tenant  thereof.  To  which  said  Ralph  Greif, 
the  lord  bjr  fiis  steward  hath  granted  seisin  thereof,  to 
bare,  aad  lo  hold  the  seven  separate  tenetheats  afore- 
Bsid,  to  hich  aad  his  heirs  according  to  the  cnstom  of 
busbaadry/'  Other  admissions  of  the  like  nature  were 
readofthe  l6ih  of  April y  1679,  l684,  aild  1687,  of  the 
anceilois  of  Mr;  Grcjf^  to  hold  at  the  will  of  the  lord, 
according  (6  the  costom  of  the  manor ;  and  on  the  17  th 
^t  April,  1777,  Matthew  Bell  by  the  desire  of  R.  Grey: 
surrendered  to  Sir  MJV.Ridley  ^nd  another,  their  heirs 
and  assigns,  according  to  the  custom  of  the  manor ; 
aad  tbey  are  admitted  at  the  will  of  the  lord," 

And  on  the  25th  of  Jpril,  1771,  Mr.  Grey  was  on 
tbe  homage,  when  a  person  of  the  name  of  Bell  who 
was  a  trustee,  with  his  direction,  surrendered,  into  the 
bands  of  the  lord,  a  customary  tenement,  to  hold  at  the 
yf'iW  of  the  lord,  accordmg  to  the  custom  of  husbandry 
of  the  manor. 

This  was  the  documentary  evidence  from  the  court- 
foils.  It  was  then  proved  by  one  of  the  witnesses,  the  . 
steward,  that  no  copyhold  tenant  ever  bored  for  cpala 
in  the  manor  of  Tynemouth,  in  his  own  right,  and  be 
niust  have  known  if  such  a  thing  had  been  done.  A 
person  who  had  been  agent  for  30  years  said  he  knew 
no  instance  of  a  copyholder  in  Tynemouth  having  bor- 
ed for  coals.  Mr. Grey  himself  had  tried  to  dig  for  coals 
8oroe  19  or  14  years  ago  ;  but  it  was  in  his  own  free- 
bold;  that  this  property  was  in  thenaftire  of  copyhold 
Jiot  freehold,  and  that  he  believed  there  were  coals  in 
Duckworth,  Another  witness  then  produced  a  lease 
dated  1713',  whereby  the  Duke  and  Duchess  of  Sowirr-  • 
^t  demised  to  John  Aikimon  all  coal  pits,,  coal  mines^ 

NO.  \xxi\i,  N.  s.  3  G 
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,   180C.       open  aad  not  openjjing  under  certain  lands  wltUn  tbe 
i[^y      township  and  terfitories  of  Wkitletf  (which  is  another 
vtnui       of  the  townships  in  the  manor  of  Tynemouih)^  at   a 
rent  of  lOOl.  wljether  wrought  or  not ;  and  other  leases 
were   produced  of  different  dates,  of  coal  mines  in  Ihe 
townships  of  Preston,  and  a  lease  94th  of  Stjpianbcr, 
ms,  from  the  Duke  of  Northumberland  to  i/.  Hudson 
of  fVhiileif,   in   oonsideration  of  the  surrender  of  the 
former  lease,  of  limestone  quarries  within  and  nnder 
the  copyhold   tenement  of  the  said    Hudson  called 
Whitley  park,  with  an  exception  of  a  way   leave  to 
the  duice,  to  his  other  mines^  at  a  retit  of  €^1.  which 
|-ent  had  been  received^ 

On  the  part  of  the  plaintiff  was  produced  a  decree 
of  the  coujrt  of  E:iEcbequer  in  Easter  term.jj  59th  of 
Eliz.  JprilX  4ih,  stating  that  the  complainants  by  their 
bill  alleged  that  they  aqd  their  ancestors^  time  out  of 
n)ind,  had  been  seised  of  several  tenements  within 
Chihon,  Preston,  Whitley ^  Monkseaton,  Murton,  Ears- 
don  and  Rackzeorth,  in  Tynemouthshire,  iq  tbe  coooty 
of  Northumbrrlund,  and  held  the  same  some  ^me  of 
the  prior  of  Tynemouth,  and  since  the  dissolution  there- 
pf,  of  her  majesty  by  copy  of  court-roll  according  to  the 
custom,  of  the  manqr  of  J't/nemouth  paying  thejr  rents, 
doing  their  services  upon  the  borders,  and  for  the  de- 
fence of  Tynemoulh  castie  from  invasioiii  at  their  own 
charges.  It  then  stated,  that  they  paid  one  half  their 
rents  in  corn  by  the  Winchtster  bushel,  until  one  Petit 
Delaval  and  other  fanners  of  her  majesty  compelled 
them  to  pay  by  the  Nezccastk  bushel.  Delaval  in  his 
answer,  alleged,  that  the  queen  was  seised  of  the  manor 
of  Tyfiemquth,  in  fee,  and  of  certain  tenements  in  Pre$' 
"ion,  &c:  and  ifackworth,  as  parcel  of  that  manor, 
which  were  holden  by  certain  rents  by  (ropy  of  court- 
roll,  according  to  the  custom,  paying  their  duties  and 
services,  and  granted  the  same  to  the  lale  earl  of 
horthumhetlatid;  and  that  he,  as  servant  to  the  Earl^ 
^nd  by  hiscommaudmeut^  demanded  the  rent^  accord- 
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ing  to  ^e  said  Newtdsile  tneastlr^;  The  ddcreedirecU  ifto$. 
the  fFitkhnter  tneasare  to  be  iheproptr  measure.  There  Bovmn 
was  produced  in  evidence  also  an  act  of  parliament  pas*  ^  ^^^  ^ 
^i  ill  7th  Jdmei  /.  whereby  it  was  enacted^that  all  the 
messuages,  cottages,  mills,  lands,  teDements>aDd  he« 
teditaments,  contained  or-  mentioned  in  any  decree 
In  the  court  of  Exchequer^  since  the  1st  day  of  the 
then  sessions  of  parliament^  or  within  three  years 
sfter,  to  be  good  and  perfect  copyhold  landsj  should^ 
from  the  time  of  such  decree  dr  decrees  made,  be 
taken  and  adjudged  to  be  good  and  perfect  copy* 
bold  lands,  tenements,  and  hereditaments^  according 
to  the  tme  intent  and  meaning  of  the  said  deerees 
(Respectively ;  and,  that  all  and  every  person  and  per« 
lOQS)  should,  and  might  have>hoId,  and  enjoy  the  said 
ii3essuages>&c.tothem  their  heirs  and  assigns  for  ever^ 
by  copy  of  .court  roll  or  otherwise>  according  to  the 
castomof  the  said  manors^  severally  and  respectively^ 
according  to  the  purport  and  effect  of  the  said  decrees^ 
for  such  fines^  rents  and  duties,  and  by>  with>  and 
according  to  such  customs>  privileges^  liberties,  pro<» 
fits  and  commodities,  in  such  manner  and  form  as  in 
And  by  the  said  decrees  should  be  limited  and  appoint* 
^isqd,  that  such  decrees  should  stand  and  be  of  force^ 
and  conclude  the  king  his  heirs  and  successors>  and 
also  all  other  parties  to  the  8ame>  their  heirs  and 
assigns,  and  all  claiming  under  theqi  in  all  thingSj 
^cording  to  the  purport^  effect,  and  true  meaning  of 
the  same  decrees ;  and  that  every  thing  therein  con- 
tained should  for  ever  stand,  be,  and  remain,  and  be 
adjudged  and  taken  to  stand  and  be  of  such  and  the 
nme  force  and  effect  to  all  intents  and  purposes,  as  if 
Ibe  same  decrees  were  in  the  said  act  expressed  and 
fcacled, 

£a</er  Term,  8  Jac.  1.9,d  Jjpril.  By  a  decree  ih  the 
Boiirt  of  Exchequer,  stating  that  JRofcfff  Andenon, 
ftUr  Riddell^  and  others^  bis  majesty's  customary 
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1906.       tenaub,  and  copybold  tenants  within  tlie  6akl  M^ ' 
Bpviiw.      it»ips  of  Monkicaton,  Preston,  &c.  all  vparcel  of  Ui 

MMw*  ^     majesty's  manor  of  Tyntmoutk  aforesaid/  as  well  for 
themselves  as  also  in  the  name  and  behalf  of  the  reai* 
due  of  his  majesty's  customary  and  copyhold  tenants 
withiit  the  said  townships,  exhibited  their  petition  to 
bis  majesty,   wherein  they  affirmed  and  maintained 
they  were  copyholders  of  inheritance  of  several  mes« 
suages,  lands,  and  tenements,  within  the  said  several 
townships,  parcel  of  his  manor  of  7y/temoirfA^  and  that 
they  and  those  under  whom  they  held  the  same  bad 
been  severally    seised  thereof,  of  several  estates  of 
inheritance,  according  to  the  custom  of  the  said  aa- 
nor ;  and  that  tbei^  was,  and  from  time,  fcc.  there  had 
been,  certain  ancient  customs,  within  the  said  several 
townships  for  and  concerning  the  payment  of  fines, 
forad^nittance  to  the  said  copyhold  ftiessvages,  lands, 
aild  tenements  in  the  said  township,  Iioldenby  copy  of 
oourt  roll  according  to  the  custom  of  the  husbandry  of 
the  said  manor,  upon  any  descent  surrender  and  alien- 
ation, (that  is  to  say)  that  every  tenant  holding  in 
present  possession  of  the  said  mAior  by  copy  of  court- 
roll,  as  before,  any  messuage^,  lands,  or  tenements, 
within  the  said  several  townships  of  Monhcaton  JFVri-' 
ton,  Batkworlh,  East  Chirton,  Whitle^^  Murion,  and* 
Earsdon,  have  used  and  been  accustomed-  by  all  the 
time  aforesaid,  to  pay,  upon  every  admtttanco  to  any 
the  copyhold  messuages,  lands,  or  teiiemenls,  within 
the  said  townships,  if  it  were  upon  descent,  ten  pouads, 
and  if  upon  alienation,  surrender,  or  any  other  altemtion 
4l.  for  a  fine  and  no  more  ;    and,  thereupon,  desired 
of  his  majesty  to  be   relieved  of  sundry  wrongs  and 
injuries  done  to  them  by  the  inferior  oiBcers  and  mi- 
nisters of  the  said  manor,  to  the  impeachment  of  their 
suid  several  customs  and  rights }  and  stating,   that  the 
petitioners  were  by  reference  from  his  majesty  called, 
before  the  court  of  Exchequer,  when  they  persisied  l» 
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taamiaiii.  their  said  several  dopyboU  estates 'of  tobfert 

taace,  and  oastoms  fix  auoh  certainty  of  their    said      j[j|^ 

fines,  and,  bearaght  tbe  court  thereia>  as  alto^  for  thati        wmm 

by  ^e^son.tbar^  bad  been  some  diffefeacs  of  the  latter    '^^^^'^"^ 

times,  in  the  Ibnns  of  their  sarreaders  and-  admittan^ 

oesb  facdiSbfing  from  their  former  preoedeots^   and 

aha  in  ihe  assessing  of  their  fioes^  which  might  be 

pi^ttdicial  to.  their  posterity  if  not  reformed  ;   ami  ia 

Ksp^t  oftbeandeot  court-rolla  and  efidendea  fot 

psriof  Ihfisaid  estates  of  inberitanbes,  and  tbe  eea» 

taiDty  of  the  said  fine^  was  Xhea  lost*  embezzled,  ami 

ao  where  to  be  found,  the  conrt  thereupon  gave  di# 

lectioo  and  order,  that,  seeing  the  coart*rolia  of  tbw 

said  manprwere  not  to  be  found,  that  as  well  ancient 

is  late  copiea  and  what  other  evidences  or  testimoniea 

for  spproviDg  the  said  estates  of  inheritance  and  th# 

certainty.of  theirsaid  fines,  by  the  said  teaants could  be 

shewn  or  aVkdged,  might  be  perused,  viewed,  searched^ 

sad  examined.    And,  for  aamuch  as  by  the  due  ex*« 

amination,  perusal,  view,  and  search  of  the  said'  eus« 

toa,  cppiesy  thereupon,  and  other  testimonies  by  tbe 

said  leaants  shewn  and  allowed,  and  proved,  upas 

considerati^  thereon  it  evidently  appeared  to  the  said 

court,  that  the  said  copyholders  were  copyhoiders  of 

inheritance>  and  that  ibe  ancient  customs  for  ami 

ooncemiog  tbe  payment  of  fines.  Were  as  tbe  tenanta 

^adalledged;  therefore,  upon  the  petition  of  the  said 

petitioners  who  had  voluntarily  paid  to  his  majesty 

76^  ISs.  4d.  and  humbly  de^red  that  they  and   the 

Kst  of  the  said  customary,  and  copyhold  tenants,  fov 

tbeir  better  satisfaction,  evidence,  and  declaration  ef 

their,  ancient  rights  and  custopas,  might  have  soma 

lecord  thereof,  in  the  said  court  to  remain  to  all  poster   - 

^ty>  k  was  ordered,  adjudged,  and  decreed>  by   the 

conri,  that  the  said  ancient  rights  and  customs  of  the 

Mid  township,  for  tbe  said  .estates  of  inheritance,  anA 

certainty  o£  fines  as  aforesaid,  were  true ;  and,  thai^ 

^he  said  copyholders  were  and  always  had  been  copy* 
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iao6.  boMers  bf  inberitancei  and  so  from  ihenceforth  tbonia 
be,  and,  that  the  said  petitioners  and  all  others  bU 
majesty's  copyholders  in  the  said  townships  should 
from  thenceforth,  severally  have,  bold,  and  enjoy  to 
tbem  and  their  heirs  the  said  several  messuages,  lands 
or  tenements,  in  the  said  several  townships  wiiiinthe 
Mid  manor,  as  copyhold  and  ciistomary  tenants  theie-i 
of  accordingly ;  and  for  the  same,  for  ever  hereafter^ 
should  pay  to  the  king,  his  heirs,  and  successorsi  for 
admittance  upon  descent,  &,c.  as  before  expressed^  and 
should,  for  ever  thereafter,  have,  hold,  and  enjoy  a\l 
other  ancient  customs,  &c.  theretofore  used  and  ac- 
customed within  the  said  townships,  to  them  and  their 
heirs  for  ever ;  and  that  the  forms  of  their  copies,  sur- 
lenders,  and  admittances  should  be  according  to  such 
precedents  thereof,  as  were  most  commonly  used  be« 
fore  the  SOlh  year  of  Queen  Elizabeth.  Ecksier  Term, 
It  JaCm  I.  By  order  of  the  court  of  Exchequer  of  this 
date,  after  reciting,  that  in  faster  Term,  in  the  Sth 
year  of  his  majesty's  reign,  upon  the  humble  petition 
of  his  majesty's  customary  and  copyhold  tenants  of 
his  majesty's  manor  of  Tj/nemouth,  and  upon  a  fine 
and  voluntary  composition  made  by  them,  for  their 
better  satisfaction,  evidence,  and  declaration  of  their 
ancient  rights  and  customs,  it  was,  amongst  other 
things,  then  ordered,  adjudged,  and  decreed,  that  their 
copies,  surrenders,  and  admittances  should  be  according 
to  such  precedents  thereof,  as  were  most  commonly 
used  before  the  20th  year  of  the  late  Queen  Elizabeth. 
And,  for  as  much  as  the  Earl  of  Northumberland  bis 
majesty's  steward  of  the  said  manor  of  T^nemauth,  bad 
'  eerti6ed  under  his  hand,  that  the  form  of  the  copy 
annexed  unto  this  order  was  the  accustomed  form  of 
making  the  oopies,  within  his  majesty's  said  manor  of 
^Tfnemouth,  for  such  tenemenu  as  are  admitted  after 
death ;  it  was  ordered,  that  the  said  form  hereafter- 
anentioaed,  should  stand  as  a  precedent  for  copies 
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ftereaftier  lobe  made^  for  such  tenants  within  (he  wA       ism,* 
manors  as  should  be  admitted  after  death,  Bwiw 


Manerium  de  Tynemoutli  S9.  Cur.  Baron.  Serenisslroi  Prin*  Bawm**! 
clpis  DuiJacobi,  dei  gra.  Anglie,  Francie,  et  liibernie,  Regi% 
FideiDerensor,&c.  tent,  ibidem,  &c,  ad  hanp  Curiam  pscntatii 
est  per  homagipm  quod  £.  Q.Custumar  tenens  hujus  manor 
rii  unius  Messuagii  in  Elstwlcke^  et  centpm  et  quadragint^ 
acrarum  terror;,  sive  plus  sive  minus  cum  ptineq  in  EUtwickn 
prsd,  tent :  de  dnp  hujus  manerii  ujb  de  manerio,  obiit  citra 
ultimam  curiam,  et  quod  T.  G.  est  filius  ejus  etproximus 
beres,  setatis  xxi  ann:  etamplius,  et  nunc,  in  eadem  cur.venit 
pradlct :  T.  G.  et.  pet.  admitti  mess :  et  terr  :  praed  :  cum 
ptin ;  cui  dominus  Rex  per  Senescallura  'suum  concessit  ei 
inde  seisinam^habend:  sibi  et  hered  :  suis  secundum  consua* 
tudin.  husband rie  manerii  praedicti  faciend  :  et  reddend:  ind« 
reddit:  servic  :  et  consuetud  inde  prius  debit,  et  consuet.  et 
dat,  dno  de  fine,  &c,  fecit  dno  fidelitat,  et  admisaus  est.inda 
tenefti,  &c,  ^ 

In  addition  to  these  several  old  copies  of  admissiona 
were  produced,  viz.  13th  November,  17  Eliz.  whereby 
one  J.  Dam/son  took  of  the  lady  the  queeiij  one  te- 
nement of  husbandry  with  the  appurtenances  in  Back' 
worth  to  hold  to  hiii^  for  life  according  to  the  custom 
of  husbandry  there.  Another  in  a  similar  form  2f5d( 
January,  38  E/iz.  Also,  l6th  April,  43  U/iz.,  admit-* 
tance  of  J.  G.  to  bold  to  him,  his  heirs,  and  assigns,  acr 
cording  to  the  custom  of  the  manor  there ;  and  two  other 
admittances  of  a  similar  purport;  22d  April,  4  Charlet 
J'  Admittance  oi  Ralph  Grey,  Ilabend.  to  him  and 
his  heirs,  according  to  the  custom  of  the  manor,  Sd 
^pril,  2  Charles  £.  Admittance  of  R.  O.  to  hold  to 
him  and  his  heirS  according  to  the  custom  of  the  hus* 
bandry  of  the  said  manor.  S2d  October,  14  Car.  /. 
Admitiance  of  UflZ/^A  Grey  to  hold  to  him  and  his 
iieirs  according  to  the  custom  of  the  husbandry  of  the 
^'lifl  manor.  But  in  olher  subj^equent  admittances  tho 
following  word«  are  used  :     ♦^  At  the  will  of  the  lor4 
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»rditig  to  tbe  custom  of  tbe  husbandry  of  the  sanf 
jj^ji  manor/'  At  a  court  baron  of  the  Dnke  snd  Dacben 
of  Somerset i  held  al  Tynemoutk,  for  the  said  manor 
on  Wednesday^,  lOth  March,  l«85-6  tbe  jury  being 
efaarged  to  enquire  what  tbe  particular  eustoiils  belottg-- 
ing  to  the  said  manor  were,  and  what  duties,  rents, 
and  services  were  or  ought  to  be  paid  to  the  lord  of 
the  Said  manor»  found  that  all  the  copyhold  esutea 
within  the  said  manori  were  copyhold  estates  of  inhe- 
ritance, according  to  the  custom  of  the  said  manor; 
and  if  any  copyholder  should  die  seized  of  any  copy* 
bold  estate,  leaving  a  wife,  that  she  should  enjoy  such, 
^pyhold  estate,  during  her  widowhood  only,  by  virtue 
of  ber  husband's  copy,  without  paying  any  fine  to  the 
lord  or  taking  any  admittance.  And  that^  after  the 
4ealb  or  mairiage  of  the  widow,  tlie  said  copyhold  es- 
tate should  descend  and  cotne  to  the.  eldest  son  of  tb^ 
said  copyholder,  and  to  take  a  copy  thereof  at  tbe 
next  court  held  fpr  the  said  manor  upOn  such  admit* 
tance  by  descent  to  pay  to  the  lord.  40s.  for  a  whole 
farm,  20s.  for  half  a  farm,  and  10s.  for  a  quarter  of  a 
farm.  If  he  should  die  without  issue,  the  second  sou 
to  take  a  copy  and  pay  such  fine  as  before-mentioned  ; 
and  so  from  son  to  son ;  and  for  li^ck  of  son^  to  the 
eldest  daughter  of  such  copyholder,  for  life  only,  pay* 
iiVg  4l.  for  a  fine  of  a  whole  farm,  and  so  propor*. 
tionally ;  and  so  to  descend  and  come  to  the  next  heir 
ipale  in  succession. 

The  court-rolls  of  the  manor,  in  the  hands  of  the 
Duke  of  Northumberland,  b«gan  so  late  as  the  year 
1674,  and  it  was  alleged  that  the  former  rolls  were  not  to 
be  found,  but  the  first  book  containing  the  rolls  of  sur- 
renders was  marked  No.  3,  and  that  containing  the  rolls 
of  admissions  was  marked  No.  t,  shewing  that  former 
rolls  existed  at  the  time  of  commencing  these  books, 
Ifvom  the  roll  of  the  surrenders  it  appeared  that  they 
were  ail  made  nearly  in  the  foUowmg  form,  vis.    Ta 
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A.  B.  his  h^irs  Attd  assigns  for  e^er,  according  to  the  1fo4. 
custon^i  oF  the  said  manor,  or  to' A.  B.  hin  heirs  arnd  BovTii^r 
assigns  ^according  to  the  custonn  of  tlie  said  mnnor,  and  »«w'» 
that  such  surrender  was  made  through  the  hands' pf  *^  **^ 
two  customary  tenants ;  and,  that  wh^n  (he  homage 
or  jury  found  the  death  of  a  customary  tenant,  and  the 
descent  of  his  tenement  upon  his  heirs,  they  fonn j 
in  these  terms  ;  ''  that  A.  B.  died  seised  to  him  and  bis 
heirs  of  a  customary  tenement,  to  which  premises  the 
said  A.  B.  was  admitted  tenant  at  a  court  he|d  at  such 
a  time  ;  and  that  C.  D.  was  his  next  heir  according 
to  the  custom  of  the  said  manor/'  And,  on  such  sur^ 
render  being  presented  to  the  court  the  homage  ot 
jury  or  a  part  of  them  subscribed  their  names  tq  i| 
certificate  under  it»  to  the  follow'mg  effect :  "  We  find 
thiti  surrender  to  be  duly  taken  according  to  the  custom 
of  the  manor."  From  the  rolls  of  the  admittances  it 
appeared,,  that  the  admissions,  from  the, period  where 
they  began,  \\z*  l674»  ran  nearly  in  (he  following 
form^  viz.  After  stating  the  surrender  found  on  the 
death  of  the  tenant  and  his  h^ir;  "  to  which  said  A.  B, 
the  lord,  by  his  steward,  hath  granted  smin  thereof  to 
have  and  to  hold  th^said  customary  tenement  with  the 
appurtenances  to  him  and  ins  hfeirs,  at  the  will  of  the 
lord^  according  to  the  custom  of  the  husbandry  of  the 
said  manor,  rendering  therefore  to  the  lord  and  his 
heirs,  as  well  in  grain  as  in  money,  as  other  tenants  tiav^ 
heretofore  rendered  or  ought,  and  have  been  accuse 
tomed  to  rend^er,  for  the  premises  aforesaid,  atjhe  ' 
usual  times,  and  performing  all  the  services,  duties^ 
and  customs  heretofore .  therefore  due,  and  of  right 
accustDO^ed,  and  gives  to  the  lord  for  a  ^ne  — h.ann 
has  done  his  fealty,  and  is  thereupon  admitted  tenant  ** 
Mr.  Grey  had  not  exercised  any  right  on  the  ]an4 
which  He  might  not  have  been  entitled  to  as  a  copy* 
holder,  and  had  not  dug  for  coals^  neither  had  \h^ 
NO.  xx;xMi.  M.  $.  ^  H 
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tm$.       ford  €kig  for  tbcro ;  b«t  Mr,  Gr<y  wbeo  be  boill  b» 
Jj^^       bouse  al  Bnckmorth  dug  the  Atones  on  the  estate. 

lUwii»t»  Upon  this  evidence,  it  was  contended  on  the  part 
of  the  plaintiffs  that  the  grant  to  hold  acccnding  to 
the  custom  of  the  husbandry  of  the  said  manor^  wasdK 
same  as  a  grant  to  hold  according  to  the  custom  of 
the  manor ;  and,  that  upon  the  authority  of  the  case  of 
Gah  V.  Noble,*  which  was  as  follows,  ''  where  lamh 
time  out  of  mind  passed  by  surrender  and  copy  of  coart* 
roll  and  the  grant  was  always  icntud.  ucumd.  camat- 
iudin.  manerii,  and  never  had  the  words  adorBtcwfdim 
votuutalcm  domiui,  it  was  held  not  copyhold  but  en*- 
^  tomary  freehold  ;*'  this  land  must  be  taken  to  be  cm* 
ioAary  freehold  for  it  was  necessary  and  essential  to  a 
copyhold  that  it  should  be  held  at  the  will  of  the  loitl. 
And  they  contended  that  as,  upon  the  authorhy  of 
Huuif  V.  Grillff  a  copyhold  cannot  be  created  at  this 
day,  no  act  of  the  lord  or  the  tenant  could  change  the 
tenure.  There  was  great  difficalty  in  settling  Uie  mean- 
ing of  the  words,  *'  the  custom  of  husbandry,"*  and  n 
Jio  precise  meaning  could  be  given,  the  learned  judge, 
said  it  would  be  fanciful  to  say,  that  the  lord  was  to 
direct  the  husbandry,  although  it  should  be  held  tl 
*  the  will  of  the  lord,  according  to  the  custom  of  bos- 
bapdry  ;  that,  if  he  were  to  conject4ire,  it  was  probablf 
a  base  service,  and  the  service  might  be  a  mere  serrice 
of  husbandry,  yet  the  decree  of  the  court  of  excbt* 
quer,  and  the  letters  patent  seem  to  indicate  a  militar; 
service  also;  but  that  was  mere  conjecture ;  yet  as  the 
modern  entries  upon  the  court-rolls  were  at  the  will  of 
|fae  lord,  it  should  now  be  taken  to  be  a  base  aer? ice, 
at  the  will  of  the  lord,  and  might  be  construed  a  de- 
.  iignation  of  a  base  service  of  villenage,  and  acopyhoM 
tenure.  Whereupon  the  jury  found  a  verdict  for  the 
I  difendant. 

•  Caitinp,  432,  t  4mk.  829,  301- 
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In  Uft  i^kiatlmai  term,  a  rule  wa»  obtained  to  fhe«       iWfc 
cause  why  there  should  not  be  a  new  trials  and  it  was 
argued  in  Easter  term,hj  Park,  Topping,  and'HoL- 
ROTD,  for  the  plaintiff,  and  by  Cockkl£»  Serjt.  and' 
Woo D  for  the  defendant ; 

When  the  above  case  of  G/i/ev.Nb&fe,was  again  prin- 
cipally relied  upon,  and  Brittle  v.  Dade,^  was  cited, 
where  it  was  held  that,  a  statement  in  pleading  that  lands 
are  held  ut  de  manerio,  is  inconsistent  with  the  lands  be- 
ing copyho1d.It  was  also  contended,for  thep/aiw/i^,that 
the  mmisler's  accounts  were  not  evidence ;  that  although 
the  admissions  were  some  of  them  at  the  will  of  the  lord, 
yet  none  of  the  snrrendern  were  in  that  form;  Ibat  the 
lord  oonld  only  admit  according  to  the  surrender l{oe  v« 
Griffith,^  and,  that  the  subsequent  admittances  at  the 
wilLof  the  lord  were  usurpations  by  the  lord  as  it  ap- 
peared from  the  evidence,  about  the  reign  of  King 
Charles  II.  ;  that  the  form  of  surrender  set  out  is  very 
dlflferent  from  that  which  ought  to  be  the  form  if  it 
were  a  copyhold  ;  that  the  court  cannot  infer,  that 
laod  is  held  at  the  will  of  the  lord  ;  that  although  the 
king  in  his  letters  patent,  states  it  to  be  held  at  the 
will  of  the  lord,  yet  that  is  no  more  than  a  recital  in  a 
deed  between  other  parties,  which  does  not  bind  the 
plaintiff;  and  that  the  evidence  of  digging  for  stones 
was  evidence  that  the  freehold  was  in  ihe  plaintiff  ^ad 
Dot  in  the  lord. 

And  DOW  thejo^gmentof  the  court  was  delivered  in 
eflFect  at  follows,  by 

Lord  ELL£NBotion6H,C.  J.  After  statiflig  the  case  nnd 
theevidence  on  the  part  of  the  defendants  above.  *  This 
pMfUi fhihe  tenant  of  Mr.  Grey;  and  the  Duke  of  Nor^ 
thumberktnd,  claims,  as  lord,  on  account  of  the  tene* 
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iftA6.       ihenls  being  copyhold^  held  atlhe  wiI]orthelord,tli« 

Uou^^       coals  under  the  tenements  of  bis  manor  of  Tytiemoatk: 

^enux       i^oj  jjg  proves  not  only  that  ihe  original  grant  is  of  the 

mineS|fron  the  crown^bnttbai  lie  himself  bj  bis  steward 

has  granted  to  a  variety  of  persons  fium  the  year  166:;^ 

^io  terms^  as  held  of  the  npanor  a(  the  will  of  the  lord. 
He  produces  also  the  minister's  accounts  of  the  IStb 
pt'  ^/u.  W'iiliiu  thirteen  years  of  the  oldest  entries  ca 
the  other  sidei  for  they  are  only  in  point  of  aotiqaity 
^hirle^n  years  later,  and  contends  that  looking  at  the 
terms  of  the  ada.^«sk>n,  the  terms  pf  the  grant,  aod 
>vhat  is  most  material^  the  possession  ^ud  enjoy ment, 
the  ^oil  appears  to  be  unitprmly,  from  all  time,  io  the 
persons  claiming  the  right  to  the  coals,  on  (be  part  of 
the  duke,  and  that  the  lands  passed  by  sunpep4e%  and 
were  copyhold,  at  the  will  of  the  lord.    Oo  the  p«rt  of 

,  Mr.  Grey  it  wh^ contended, that,  although  tbej passed 
by  surrender,  yet  tljey  were  not  copyhold,  the  tenant 
pot  holding  at  ihe  ufift  ofihc  hr^,  but  only  according 
to  the  custom  of  the  manor ;  and  much  reliance  was 
placed  upon  the  case  of  pffle  y.  Nolflc,^.  In  iliat  case 
it  was  laid  down  that  where  the  admittance  was  sccha- 
dam  coMsnetHdinrm  tnaitern^  it  was  not  popyhold.  But 
it  aid  not  appear  in  that  case^  upon  any  of  the  rolls  or 
copies  there  produced,  that  it  was  ever  granted  ad  to- 
iuHtatem  domifii,  but  pn)y  to  hold  lecuudum  comuetu- 
dineiH  mafitrii.  Without  impeaching  the  autfaoniy 
of  this  case,  and  supposing  that  if  it  appeared  so  to 
ibe  holuco,  upon  all  tiie  rolls,  then  it  would  be  a 
freehold  ;  yettbere  not  only  exist3  here  no  sitch  evi- 
,,dence  but  the  contrary  U  the  fact ;  for,  here  the  ad- 
missions are  uniformly  for  u  long  time,  to  hold  accord- 
ing to  the  cublom  of  the  manor  (tt  the  nill  of  the  lord. 
But  it  is  contended  that  these  instances  of  the  admib* 
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Btotis  are  of  no  avail«  because  they  do  not  pursae  the       tSM. 
lerm:;  of  the  sorrender,  ^nd  it  is  contended  from  ihe       Bov%m 
4  3  St  section  of  Lord  Coke*$  Copyholder,  that  the  loixl  is     ^^^ 
ooly  an  instrament  and  mast  pursue  the  surrender^  It 
does  indeed   appear  that  the  terms  of  the  surrender 
}ioint  out  the  gram  to  be  made^  and  that  the  grant  caa** 
not  qdalify  the  terms  of  the  surrender.  Lord  Coke  in  the 
places  cited^  uses  these  words  :*  *  besides  in  admittancei 
upon  ^mrreiiders,  the   lord   being  accounted   nothing 
but  a  necessary,  instrument^  it  followeth  that  he   hath 
a  bare  customary  power  to  d>dm\t,  secundum  for  mam  et 
tjfcctum  sursum  reddendi :  therefore,   if  there  be  any 
variance  between  the  admittance  and  the  surrender,  ei« 
tlier  in  the  person,  in  tlte  estate,  or  in  the  tenure,  or 
in  any  otlier  collateral  points,  the  lord  doth  only  trans*' 
fer  an    estate   according    to,  the  surrender,  ^nd  bis 
^utlroriiy,  if  it  can  tafce  such  effect.     As  if  I  surrender 
to  the  use  pf  /.  S.  and  the  lord  admits  J.   N.  thi*ad- 
mittaoce  i^  wholly  void;  and  notwithstanding  this  ad- 
mittance, the  lord  a>ay  afterwards  admit./.  «S.  according 
to  the  effect  of  his  authority.'  .  And   afterwards  be 
says,  if  I  surrender   to  th^  use   of  J.  5.  for  life,   aod 
ilielord  admits  him  in  fee,  an  estate  for  life  only  pass- 
eth.    So  if  I  surrender  witi^out  mentioning  any  certain 
estate,  because^  by   implication   of  the  law,  estate  for 
)ife  ooly  passeth,  though  the  lord  admit  in  fee,  no  more 
doth  pass  than    the  implication  of  layir    will  warrant. 
I^  1  surrender  with  the  reservation  of  a  rent  and  the 
lord  admits,  not  reserving  any  rent  or  reserving  a  le^s 
reut  than  I  reserved  upon   th^  surrender,  this  admit- 
tance is  wholly  void,  but  if  the  lord  reserveih  a  greater 
feni,  then  is  ttie  reservation  void  only  for  the  surplu- 
^^Q^i  and  the  admittance  so  far  current  as  it  agreeth 
yjiilh  my  surrender.     If  I  surrender  upon  condition^ 
_- — — — f 
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abd  the  lord  omils  tlie  ooodilioii,  the  adoiiilitfioe  jm 
^^y  ,  vboUy  voad.;  bat,  if  my  snjcrender  be  absolitte  and  Ibe 
lord's  acfanittance  be  oondiUond,  llie.coiiditiaiD  i»  void, 
but  Ibe  admiltanoe  id  ell  points  elae.b  good."  The  wr* 
fender  thereibre^  so  far  as  it  points  out  what,  person  tba 
-eMate  is  graaled  to  and  for  what  interest,  may  goTera^ 
4iat  it  cannot  .be  compulsory  ftirtbe  tenure^  because  tba 
iord  and  tenant  are  bounds  botb^  by -the  custom." 

[His  lordship  then  stated  the  eridence  On  the  part  of 
thep/^iVi/i^asabove.3  "Under  the  decree  of  the  8  Jac. 
1.  the  whole  dispute  was  whether  the  lands  weie  es- 
tates of  inheritance  and  whether  certain  fines  were  pay- 
able ;  but  on  this  occasion,  it  was  never  suggested, 
tfiat  they  had  the  qualities  of  freehold  tenure  belong- 
ing to  them.  The  coart  then  made  an  order,  that, 
seeing  the  court-rolls  conld  not  be  found,  they  were  to 
pursue  t]be  ancient  form  which  was  there  certified;  that 
thecopylioMers  were  copyholders  of  inTieritance ;  that 
the  ancient  customs  were  such  as  the  copyholJers  al- 
ledge  them  to  be  ;  that  the  ancient  rights  and  customs 
of  the  said  townships  for  the  said  estates  of  inheritance 
should  be  observed,  and  then  this  word  *'  freehold/*  oc- 
cnrs; '' every  tenant  who  has  some  estate  of  freehold 
shall  pay  a  fine,  8ic.*'*  Now  the  word  freehold  and 
estate  of  inheritance  coupled  in  this  manner  may  have 
a  limited  signification.  A  man  mny  have  quasi 9,  freehold 
in  a  copyhold;  and  this  means  therefore  the  quantity  of 
interest,  not  the  nature  of  the  tenure.  This  decree  i» 
ipsade  in  pursiuanceof  an  act  of  parrrament,7«/<z^./*c.2U 
This  act  of  parliament  goes  to  the  extreme  limits  of  le» 
^tslative  authority,  if  not  beyond  it ;  for  it  confirms  a 
d^ree  thereafter  to  be  made  and  gives  a' binding  effect 
to  all  tlie  decrees  to  be  made,  by  the  court  of  exchequer 

*  In  the  copy  furnished  me  by  the  att<>mey  for  the  defa^ 
thnt  and  his  couDsel  as  stated,  above  no  such  word  uccun* 
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for  three  jwars.     [Here  bis  lordship  stated  the  act  of       litiC 
parliament.}     It  does  not  appoint  any  restrictions ;  but      i^^n 
Ae  decree  on  wbtcb  Mr.  Park  reKes  is  out  of  the  tbreff       *^riu$ 
yearB^  and   the  eourt  bad   no  aoibority  to  make  il    ^**""** 
onder  the  act;  Tbe  onler  ic  in  Ea$ier  Term^  in  the  t^th 
of  Jac.  /.t  ftbe  act  is  in  the  7  th  yenx  oS  Jae.  E  mom 
than  thre«  jr€ar9  before.     By  this  order,  it  appears  thai 
the  Earl  ^f  Northumierland  certifie4  under  his  hao4 
the  forms  of  the  copies,  and  theorier  is^  that  the  oo» 
pies  sball  be  entered  io  tlie  form  tbaretnafter^  which 
runs  ibna :  '^  Co  viioaa  our  lord  the  king>  by  his  8iewar4 
hath  graoteift  to  bim  theneof  seisin,  to  bold  to  Mm  and 
bis  heirs  aecordiji;  to  the  costom  of  bosbandry  afof«<' 
laid,  doing  and  penderiog  iherefone  the  rients  and  wemt* 
cs  and  custonu  therefore  bevatofoie  due  and  aociMlaaif^ 
cd.**    Aad  it  ia  cMMeoded*  inaamuob  as  the  decnee,  aojp* 
posing  it  to  be  operali  ve^shcfws  that  ic  was  formerly  l)e)4 
according  to  the  eustom  of  tbe  manor,  and,  seeing^lba^ 
custom  of  bnsbandry,  b  the  same  as  custom  of  iht 
fisanor,  then  this-  mutt  be  freehold.    This  argutHOOt 
asseiaea  that ''  custom  6f  husbaiidr/'  neicessarily  meaol 
according  to  tbe  custom  of  tbe  cnanor  and  oo  mone; 
I  ratllier  lliink  the  meaning  must  be  collected  from 
the  usage  which,  has  obtained,  and  if  tbe  usage  is,  that 
the  lord  bad  not  the  right  io  the  soil,  tbe  cosUmI 
might  be  to  hold  as  the  lords'  husbandry ;  but  it  pro* 
bably  imports  a  villeiiage  tenure  very  different  from  ' 
the  custom  of  tbe  manor,    f  His  lordship  then  ataled 
the  lest  of  the  evidence.]    This-  is  all   the  evid^enet^ 
and  on  this,  it  seems  as  if  the  only  question  raised  oa 
the  part  of  tbe  plaiatiff',  is  with  reference  to  Gult  v. 
No6/t,  ehat  the  case  of  G^ifc  v.  Nobit,   having  laid 
down,  that  where  the  copies  are  universally  wilb  ad- 
i&iftstoa  to  bold  according  to  the  custom  of  the  matior 
only,  and  not  at  the  will   of  the  lord,  they  are  to  be* 
intended  to  be  freehold.     In  that  case  it   is  stated  tht^t 
th^tfi  mfts  DO  evidence  on  the  rolls   to  the  cQ\UMff* 
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leod.  Wh»l  the  evidence  was  is  not  slnted.  Bnt  lierc  ia 
3^^^       many  iDskaiices  there  are  admissioos  to  hold   ai  the 

wrni»^  frill  of  the  lord  ;  and  the  argumetyt  begs  for  its  foua* 
dotton,that  'according  to  the  costom  of  husbandry*  and 
'  according  to  the  custom  of  the  manor/  mean  the  same 
thing.  Bat  in  the  ministers'  accounts  it  is  stated,  Ibai 
Ihey  w^re  held  by  the  custom  of  hnsbandry,  at  the  will 
of  the  lord^  and  if  this  only  goes  upon  an  evea  balance, 
we  arc  to  consider  that  there  never  wu  a  qoealioQ 
raised,  amongst  any  of  those  questions  which  were  liti* 
gated  by  the  suits  in  the  exchequer,  whether  the  iord 
was  owner  of  the  soil,  but  only  what  were  the  qaan- 
tily  of  the  es(atei<,  the  rentK,  and  the  fines.  It  is  also 
in  evidence  that  the  lord  got  coals  from  other  parts  of 
the  manor,  and  when  ti^e  tenant  got  the  coals  he  look 
them  in  bis  freehold,  when  he  might  have  got  them 
nndcr  his  copyhold,  if  he  was  at  liberty  to  do  so ;  and 
as  to  the  remark  that  has  been  made,  in  order  to  get 
lid  of  tbe'effect  of  that  circumstance  namely,  that  it 
waa  too  near  his  mansion  house  to  render  it  convenient 
to  dig  for  coals  there,  seeing  what  magnificent  dwel- 
lings  there  are  in  the  north  adjoining  to  the  coal  mraes 
and  how  much  to  their  interest  it  ia,  it  is  hnrdly  to  be 
supposed  that  such  a  consideration  would  induce  him 
to  forego  so  manitiest  an  advantage/' 

Rule  disciiabged. 


Fbbeland  and  Another,  Asstgnces  of  Tipping  against 
Gloveb. — 8lh  June. 


It  is  sufficient  if  tie  assvted  in  vtaking  the  ivsvramfu  i 

nicate  fairly  the  present  state  of  the  skipf  amd  hjf  open  wmck 
circumstances  pro  et  contra,  as  vtgy  lead  the  inswrr  (9 
make  further  enquiries  concerning  the  prior  state  of  iha 
ship ;  «o,  u'liere  on  a  policy  from  twentyfuwr  hours  after 
/Ac  arnvalof  09  Afiican  trader  at  ktr  first  place  jf  trade 
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M  ihe  tooH  1/ Africa,  j-c.  a  ktter  was  cammmncated  tiati'ng  18O6. 
lk€  arHval  in  March  at  Gabdn  rit?er,  thai  thty  had  got  pari  '^"^  ' 
of  tkw  red  »dod  aad  eispected  to  get  atlj  in  the  next  mmth^ 
and  would  tail  in  May;  that  they  had  nam  got  nine  men^  hat 
prabitioni  tsere  low^  that  they  were  so  xoeakly  handed  that  the 
natms  did  aithey  pleated^  and. referred  to  a  friar  letter  which 
was  not  communicatfd ;  bat  in  which  had. been  previou^  stat^ 
edthe  loss  of  several  men  hy^  an  insurrection  rf  the  notices,  iind 
by  disedse,redacing  the  crew  tojive^  and  th^  loss  of  vanning 
rigging  and  other  necessaries;  hfldj  that  this  last  letter  was 
a  st^fficient  communication^  it  being  a  true  account  at  the  timCp 
and  referring  to  past  transactions  and  to  a  prior  letter^  con* 
cerning  which  the  underwriter  might  have  enjuired.^  The 
premium  was  very  high, 

UPON,  an   action  on  a  policy   of  insurance    oq  ^J'iSoSw 

goods  in  the  ship  Neptune,  Skcltpn,  master^  at 

and  fron^  twenty-four  hours  after  her  first  arrival .  at,.. 

her  first  place  of  trade  on  the  coast  of  Jfrica^  and  at 

aud  froQi  thence  to  Liverpool,  during  her  stay  and 

trade  on  the  said  coast  of  Jfrica  and  utfrieani^iBXkds^ 

at  a  premium  of  26L  5s»  per  cent,  the. following  case 

was  proved.  The  ship  sailed  9th  of  June,  1799>with  12 

gans  and  20  m^n  from  Liverpool*,  one  lishcr  being  masr 

ter,  and  arrived  without  accident  at  Gaboon f  lihotJu^ 

g<^j  1 799«  and  traded  on  the  coasts  remained  there  about 

ten  daysj  and  went  to  the  Caiii<rooi|s,  where  they  arriyecl 

the  sgtb  of  A^tg^^lf  1799*   They  staid  about  eigbt  weekf 

trading  there,  and  the  crew  were  then  very  sickly; 

Thence  they  sailed  to  Old  Calabar,  where  t^iey  i^ain* 

ed  about  five  weeks,  and  took  on  board  seven  punchr 

tons  of  palm  oil,  and  two  puncheons  of  pepper^  an4 

buried  two  of  their  crew,  the  rest  being  very  .sickly^ 

;  About  the  latter  end  of  November,  or  beginning  of  i>p» 

ember,  1799,  they  sailed  from  Old  Calabar  bound  to 

Gaboon,  to  take  on  board  their  wood,  and  one  ^lore 

of  the  crewdied.  On  the  19tb  of  Vtcember,  ^n.ft^d* 

^»g  along  shore  off  the  river  t^nger,  some  ^lacj^ 

People  in  can'oes  cam^  to  tliW  ship  to  make  trade,  and 

KO.  XXXIII.  N.  S.  3  I 


4ft6  OLi€$inB.R.inTnniijfTHm,\ 

tWB,       OQ  thdr  gettiog  od  bQard>  th^y  attacked  ike  ^stfiw  rad 

^^sftLAND     kUled  the  caplaiii.aQd^stftwardj  and  out  laDdtmaOf  and 

wd  Another  gaveiely  wottnded  the  ramaiiider ;  and  thejr  bad  after^ 

q^^^,     phmdared  Iha  Tetael  of  evdr;  ibing  ibey  gooM  fitidMd 

iR|t  ik'ntf  Ite  ruimiiig  riggiog,  tbe  croirj  ofM  a  laTtre 

,  iMxS&ox,  drofc.  tha  black  people  oterb6ard  and  got 

poifiCMRMi  of  ifaoir  vesael  agaiti.    They  tbed  proceed- 

jftd  m  Bmhtd,  m  art  ibcy  arrited  it  A  t6ry  depIo« 

irable^  c6dditioQi  being  all  %\6k  and  Wounded.    After 

^ibldning  abont  seten  or  eight  weeks  iberCj  xepairitig 

tbeir rigging,  rllfitting  the  Iship,  and   getting  tbem« 

neltes  refVeshed^  they  sailed  for  Gaboon,  and  arrived 

hn  ot  about  the  44th  dgty  of  Xtarch,     1800,  bav- 

!ng  then  only  nine  people  on  board.    They  continned 

.  H%'  G^ioon  three  months,   and'  there  io6k  on  board 

}Cl49  bilteubf  red  wood,  being  all  that  the  n^Uvea 

^iM  suffer  Aem  to  take^  but  the  nativfeg  took  &nd 

fcept  by  fottk  frbtn  tbe  Ntptune  her  two  boata.    Tbey 

MilM  to  tbfi  island  of  Si.  llktmai,  ahd  ther^  proedred  a 

bb«t.  On  the  l6Lh  of  June  tfaejr  sftiled  from  thence  and 

^rbce^d  on  their  voyage'  bound  to  lAi^rpool ;  bof 

^'vessel  being  tfery  foul  bottomed  thfey  could  heal 

H^yBttle  to  windward,  and  they  met  with  very  bad 

iHslitber.    Ch  the  iftA  of  Jtify^  they  had  a  heavy 

fete  t>f  witid  in  sc^ualh,  and  the]^  thereby  lo&t  a  nuni«» 
r  (E»f  tbehr  Miilft/  some  of  tbeir  rigging  gkve  way 
tiy  sttestt  af  weather,  and  tbey  were  driven  to  leeward. 
|*e  tassel  waai  very  leaky,  and  on  the  1st  of  JuguU 
they  liiade  Pn'hte's  kknd,  but  ihey  could  not  fetch  tbe 
toMbonr,  until  about  ^ix  ot  seven  w^eks  afierwards,  the 
fehwr  Wtig  t\\  ♦er^  iickl^,  and  tW  then  captain,  Ocorgp 
AlMha^,  confined  to  his  bed  and  not  esrpected  to  )ive. 
IAA  being  ab)%  at  !^fiiue*t  Island  to  get  tbe  ship  repair- 
M  shfe  w^  fcondetntied  and '  the  ship  and  fcfi'rgbsold; 
%ttt  ^he  t^wgera  hM  feceived  noi^e  of  the  produce. 
#lkie«i  the  ifihlp  ^atkd  from  Limpool,  she  waa 
^im  Vr4«aM  Bud  *)ifed  %iA  spare  ^riggmg  and  pTo^ 
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%i«ioii9  ;  bot  «Attr  the  ship  left  Bimtia  die  hwi  bo*       i806. 
ihtof  to  jpane.    When  the  ituQraace  wai  e^Sioted  the  ^,77^^ 
t^eot  prodaoed  to  the  onderwritert  the  foHowing  lel^  and  AtKti{e« 
ter  of  the  21st  ofjpril,  1800,  bat  did  oat  proddce    ^^'^^ 
the  letter  of  Hihe  previous  dale  of  Febnury,  1 80a,  to 
which  it  rrfers.    It  was  objected  at  the  trial  that  the 
assured  should  have  commnnicated  both  the  Iette^9| 
but  Lord  Ellisnborocgh,  C.  J.  before  whom  the 
cause  was  tried,  held  that  it  was  sufficient  to  coipniunif 
cat/e  only  the  second.    The  premium  was  ver^  highf 
aodoneoftbe  special  Jury  epcpjessed  gre9t  stirpris$? 
thpttanj  iasorance  yras  obtained.    Hie  ship  traded 
pal  J  in  produce  and  not  in  negroes,    Th^re  was  a  vi^r- 
diciipribe/'/aiN/i^s,  and  afterwards  a  rule  was ob« 
tained  to  shew  cause  y/hy  th^re  should  not  be  a  new" 
trial,  upon  the  ground  of  fraud  in  n9t  comqDiupioa\ing 
the  letter  of  the  date  of  the  lUth  of  February,  18()Q. 
Tbe  letters  were^  as  follows  :~Ff om  Sktlion,  the  p(ias> 
iftTi  to  his  owjier  s 

Bmbea,  Feb.  15,  I80&. 
"  I  SDH  sojiy  to  inform  jop  pf  ^e  Ml%ndh9)y  clrciiinstance 
.that  happcfittl  on  tK>srd  the  sopw  Nepfune  of  Ct^^  St.  John*i 
fkiie  tp.t^e  rivrr  Dtrngtr,  Captain  tUher  findip;  ^U  i^' 
•hipVcr^in  a  vfij  bad  fertr^  thoujgbt  \i  prpper  \o  ^\9^jl  ip 
sh.9»e  and  grt  some  >tare  for  the  9ipic.  Thi;ee  canoes  c%vo^ 
vfjtn^Jff^  v^ry  ^oodJEngfyi;  we  bought  «ia  fowls  JFrp^* 
tfifpn  ;  Mt  the  blsi^ks  be^sn  lo  b^  very  icupudeiit,  the  c«pts|p 
uJid  the  hpatswaia  to  givelbem  a  cntlasis,  whipb  h$ did;  bttf 
the  Uacbs  90091  tort  it  frqm  bioiy  and  XiUjsd  bkn  dead  90 
^e  4poC,  and  stabbed  him  in  tiventy.pUces^  They  killed  tbf 
stowsid  and  oao  of  tbe  landsiiDen«  Thfi  rest  of  the  j^' 
pie :W«Fe all. very  J«u€h  wounded.  There  were  a  good  tipisiyr 
af  the  Ula«ksJMUed  m  tt^  dcc4^,  by  ik^  boatsvraln  and  tvg 
4i(mx  sifn.  ^U  the  rsst  m$j»  in  a  very  dai^gff oV^  iipirjirr 
The  second  mate  Mr.  Caa^died,  four  days  sf^rwsrd.s>  in  ,1^ 
l^v^ran^his  wound?  tq^etbur. .  4^  this  titne  only  igc  hands 
]ck  alive;.  Oar  condition  is  to  be  pitied  ;  we  were  fourteen  (Ujdi 
«c  tta  Ufora  W0  reacbtd  Bfrnb^^  whrE^  ibe  if^ffiUkf  iiu^^ 


4fi9  .     e0mm9.ILinTriHii/T€m, 


I  fcrnbaried  the  boattwain  since  nhy  arrival  here.'  I  am 

FftBBLAir*    torry  to  ioferm  you  that  there  aie  only  fi^  left  afive '  id  the 

^^t^u^^^  ib>t»'  »mI  f  ^°n<>t  gpi  one  mao  here,  nor  ia  GeUcr,  nor io the 

GMvt«,      Camaromi,  aud  what  to  do  I  do  aot  know.    We  are  all  veiy 

^ckly  OD  board  ;  we  have  on  board  ^bout  six  tone  of  iTOfj^ 

pbi  puncheons  of  palio  n'df  two  punchf^ons  of  pepper,  two 

casks  of  bees  wax.    That  is  what  I  ha^e  on  board  at  present 

till   I  get    to  GiboH  where  our  wopd    is.     I  am  sofry  to 

inform  you  t)iat    Qua   Bfra's  son  was   on  board    at  the 

lime    they    had  possession  of    the  ship.     They  plundered 

the  ship  of  all  our  clothes  and  several  other  things  which  t 

cannot  mention.     We  are  all  in  a  sickly  state  on   board  and 

'our  cabin  stores  ire  all  done  ;  but  that  I  do  not  mind,  if  I 

only  had  men  to  get  the  ship  to  Gibon   to  get  our  wood. 

George  Skkitov. 
Cibon  river,  April  21st,  1800» 
•'  We-  arrived  in  Gibon  river  on  the  twenty-fourth  of 
'March,  and  have  only  got  on  board  one  third  of  our  led 
^tfooi,  and  the  most  part  by  our  long  boat.  The  na- 
tives on  shore,  finding  us  weakly  iiaiided,  and  our  goodi 
,  taken  from  us,  they  do  as  they  please.  I  have  nine  men  on 
board  now;  but  our  provisions  run  very  low.  You  may 
think  the  trouble  and  fatigue  I  have  with  the  natives  ^n 
shore,  and  I  do  not  expect  to  get  all  my  wood,  till  the  latter 
end  of  next  month;  when  you  may  expect  aie  sailing.  '  The 
wood  in  general  is  all  very  small  billet,  the  ivory,  palm  oiI| 
bees  wax,  and  pepper,  I  made  mention  of  in  my  last  letter. 
I  got  5000  billets  of  choice  wood  from  Prince  William  side, 
every  billet  as  big  as  four  of  the  billets  at  Batavia  side.'  'It  is 
a  great  hurt  to  me  staying  so  long  here  ;  but  you  d^ay  de- 
pend Tdomy  endeavour  .to  get  the  wood  off,  for  I-  go  myself 
In  (helotig  boat. '  T  made  the  mate,  and  that  is  all  I  have  to 
depend  on,  and  he  has.  no  navigation.  Captain  Ecciln  the 
ship  ^;9fera//  arrived  yesterday  from  Camaroons;  you  mu^ 
cxctis^  this  letter,  I  was  in  a  very  great  hurry  when  I  wrdte  it, 
for  the  Roe/y  brig  was  under  weigh  wheu  I  wrote  it^  I  have  no 
'.     .-   'more  to  say  at  present. 

'^'^  Sir  ViCARY  GiBBS  and  Littlbdale  now  shewed 

cause. 
Park  for  the  defcndant$,  ui  support  of  the  rule^  con- 


/«  iiePH^ty^Sirth  Year  ^George  IlL  4€9 

t^ded^  thBkl^  aiCGCrding  to  the  rule  laid  down  in  Hef^       i|06. 
woodv:  Hogtri,  ns^melj,  tbat  the[re  should  be  a  true    ynTIJUii* 
lepreaeQlalson   of  every  thing    relatiog  io  the  risk,  wdAnotkn 
except  what  is  covered  by  the  warranty,  the  first  let-     qtoimu 
ter  ought  to  have  been  comaiunicnted.  For  bv  the  se* 
coud  letter  it  wquld  not  appear,  that  the  ship  bad  been 
to  gr^at  a  leogih  qf  time  upon  the  coatt  of  Africa^ 
as  she  really  had  been,  nor  did  it  intimate  the  death  of 
the  persons  by  ^sickness,  or  that  new  hands  had  been 
gotten  t9  work  the  sbip^  or  that  theie  had  been  an 
insurrection  of  the  negroes,  or  a  loss  of  the  running 
^86'i^g*      That  the  policy  attached  upon   the  first 
arrival,  and  therefore  the  warranty  of  sea  worthiness, 
whether  applying  to  the  health  and  sufficiency  of  the 
men,  the  stauuahness  of  the  ship,  or  the  sufficieocv  of 
the  rigging,  did  not  apply  up  to  the  time  of  the  making 
the  insarance. 

'  LofdEtLeNBoBonGHVC.  J.  '' ^  I  have  fttii€  m<is 
tioa; ;  hut  our  provisions  are  verjr  madi  -dunintshed,' 
that  shews  that  he  thought  it  an  advantage;  that  he 
Was  in  a  better  state  than  before  ;  but,  as  a  ixMrbaicb 
upon  thatj'he  adds,  that  his  provisions  run  short,  in  % 
ease  of  this  sort,  it  is  sufficient  if  there  be  a  commnni- 
cation  of  afll  that  relates  to  the  present  situation  of 
the  diip,  smd  sufficient  to  lead  to  other  enquiries  as  to 
what  may  be  doubtful.  For  we  .are  to^take  into  our 
consideration,  that  the  person  who  underwrites  is  ac« 
quainted  with  the  nature  of  the  voyage  and.  the  course 
of  the  trade.  The  insurance  is  from  twenty-four  hours 
after  her  arrival,  and  the  trade  is  principally  a  coasting 
irade  :  Yor  th^y  carry  out  articles/  which  they  batter 
from  one  plaoe  to  another,  for  slaves  or  for  gold  dust; 
^' We  arrived  in6<6(/o/i  river  the  24th  of  March*  This 
niight  be  theplace  of  their  first  arrival  or  not,  but  he 
meditates  his  return ,and  says,  that  he  had  been  getting 
bees  wax  somewhere  else,  and  that  he  was  here  to  get 
wood  fojr  his  return  home.    He  was  not  to  go  t^  the 


toft  Ca$eM4m9*M.tnT9Mifffkfm, 


wm.       WtU  Imdkn,  mii  be  «bews,  t«)st  he  lud 
V»i^ifi>    ^*^^  leitir  before.    IW  tndteimfher  theicim^ 
«iid  Ait(niraf  that  ibii  w«B  a  teoottd  letter,  anil  coDwteiitlf  with  tUi , 
ei^lL     ^i*^  Rvigfbt  be  a  great  many  lettara.    ile  Atacet  wbst 
bn  OoAdition  is  al  4he  Cime :  be -says  ^  the  nalicet  do  at 
they  please  with  as, '  we  tie  so  weaUy  •handed  ;*  tlii*if» 
io  few  in  •vumber.  The  jory  iek  that  it  ve^aiieda  gDO< 
long  premiuai  to  get  it  uoderwritteii  at  all^     K  tk 
anderwriter  wished  for  more  inlbrasatiDii,  he  shaiii 
have  asked  for  the  olher  letter.    Ill  Heym^otl  r*  Af^ 
it  was  held  that,  if  upon  any  qnestioB  ashed,  theie  kd 
been  a  cbncealaieiit,  that  fact  woirid  have  been 
against  the  claim  forthe  insaranoe ;  hot,  if  be 
Hicale^  all  that  is  true  as  to  her  hnoiediale 
that  is  aafficieat,  and  here  is  enovgfa  to  creal 
titefbr  further  eiH|aiffy.    It  baaflieieatif  be 
nicates  what  is  true  at  the  time  and  enough  to-lead  ts 
fiulhar  inquiry.     ^  Nine  meo  bow.*     The  aaecsse 
crew  might  be  etghtten  men^  hat  what  matter  mm 
k  whether  they  didlbgr  the  sabie  or  hydmeaae?  Tbt 
^shaawteriaU   Bat  it  beoooghtfaattheiMaljf  cubh 
maaicatad  what  was  Ime,  and  laid  a  gnauwd  dbr  aiber 
oaiiimasmatioos  which  tbe^S^Tfidbivfaajghl  hawhad,if 
he  had  asked  for  tbans^    kcoaMwevi 
that  this  was  theiirst  aiai  valffor  thedMpsalif  I 
tww  yeass  mi  the  Jffnoan  coast,  aarf  aie  like  S^ttmf 
ships.    Them  is  no  gioond  io  aay  iiai;^  ^M*  theis 
was«  suppremionHof  «Qy  wmtarial  laot. 

Grose,  J.    Of  ttie  same  opimoji* 

LawmK»«B,  J«    ''  Qa  &st  laakii«  at  Ibis  Jeilai^  I 

thought  that  itipavpoited  only  Jtoata*e  the  lamB.i>fihc 
first  arrival  dF  the  Kfaiponihe  oaatttof  Jf^fira;  ba^ 
aow^  I  think  it  ascarpossihje,  that  it  coald  be  so  undec- 
stood.  kf  Vroe  ift  4ie  time.aad  Ufasat^  ntri jojaoam- 
sttmeeimateria}  to  beeoqraived  tii%Q,aiid«befarltydi^^ 
doit^they  oaiuiat  aow  ^  set  wpaa  a  dafamerfileit  ha 


In  tU  t^fttf^SlfA  tear  of  GeoxgellL  $n 


ffdship  read  the.  J«tter,}  Could  it  be  understood  that 

rovision  ran  lotr,  .unlets  they  bad  been  a  long  time  on   ^Ktulvik 

le  coast  ?  The  men  might  haye  been  pedaced  sodden-  u>d  Amakm 

f  bat  not  the  proTisioas.-— '  I  do  not  expect  to  get     c^t^ 

U  my  wood   till  the  latter  end  of  the  next  month  ; 

ten  ycMi  amy  eaqpefit  iny  sailingZ-^Did  one  e^ner  bear 

f  an  African  voyage  to  coatiaoe  on  Ibe  coast  only 

ifo  months,  from  March  till  Jlfof  ?--«^  The  iyory, 

ahn  oH,  bees  wax,  and  pepper,  1  made  mention  of  in 

ly  Iset  lelier/«-lf  the  farmer  letter  had  stated  that 

le  was  l«  GadoM;  ibis  woald  not  have  $tatM  that 

te  arrived  on  such  a.day ;  which  plainly  shews  that  he 

isd-been  somewhere  else^    The  underwriter  was  apoa 

he  ship  from  the  S4th  of  March  only,  hot  must  have 

mdeistood  dwtshe  bad  been  long  upon  the  coasts  an4 

f  this  did  not  contain  all  the  information^  he  wishe4 

io  have,  he  ou^t  to  have  io<ittired«^ 

Lb  Blanc,  J.  of  the  same  opinion,,  and  was  aftor 
itatiDg  simitar  grounds  for  that  opinion,  concluded  by 
teyitig,  that  there  were  many  circupistances  comma* 
Hicated  by  the  letter  to  call  upon  them  to  inquire,  if 
lhe|  did  oat  take  il  as  a  dasperate  risk  upon  a  longpre^ 


Rci.a  ii:^9otuT£» 


BstooK  against  Bbmmxtt.— %7im^  l6, 

MhoHgi  cwmncm  preeetc  may  he  served  <m  ike  last  day  of  the 
Tffm%tatidalihottgk  the  declaration  may  beJUed  debttm 
i«monHk  wm  day^  and  notice  «cr?<^  yet  tf  the  procem 


Ah  -^  Ca$eB  ik  6,  JB ;  in  trim^Tarm,,  » V 

*^  8f  ierved  at  tJke  lame  ntomtni  of-  time  it  is  Bad,  'fir  it  el-* 

^nooK  eludes  the  pouibifittf  of^lUd^faratioH/heingtoeHjUed  at 

«*•****     *     '**  ^"^^  of  ^*e  wrtJice  of  no/icr^irce  rte  decldniiioH  aouiat 
lejihdtnpoint  cf  laio  tM  tfttr^    -        .     f'        —    - 

n^HE  plairili^s  aUorney  served  a  nolice  of  declara- 
tion filed  dc  bene  eue,  on  the  Sd  d^y  of  Mmy,  and 
a(  ^be  same  tioie  serred  the  prDC^ss*  It  was  the  last 
day  of  the  return  of  the  process^  and^  findiilg  that  the 
party  was  no),  at  homej  the  clerk  waited  as  long  as  he 
coiild^  and  at  last  found  an.  opportunity  of  serving 
bptb  together. 

On  a  rule  to  shew  cause  why  the  proceedings  shonlcf 
ftot  beset  asicle  for  irregularity.  It  was  admitted  that 
t^  process  might  be  served  on  the  last  day  of  there- 
turn,  and  the  declaration  be  filed  and  notrde  be  given 
9i|  the  same  day,  but  t'bat  here,  as  the  process  was 
served  at  the  same  time  with  the  notice,  and  the.  de- 
claration conid  not  be  $Ied  (fc  bene  esse,  iintil  after  the 
{process  issued,  the  notice  of  declaration  must  have  been 
served  before  the  declar^jjon  could  have  been  filed. 

And  by  the  covkt.  ^  If  there  had  been  the  least 
biterval  we  would  have  intended  tliat  the  process  had 
been  served  first.  We  will  do  any  thing  but  presume 
an  impossibility^  ac^  here  it  is  impossible  that  the  de- 
claration could  have  been  filed  when  the  notice  was 
served." 

RVLX  ABSOi'VXE* 


•  B»t  sfw'tct  of  a  latitat  at  8  o'clock  in  the  evening  of  that  d»v 
on  which  it  ii  reinrnable  is  good,  tho«|(h  the  dcclaratioH  h»  loA  io  U» 
offict  in  M  C'junc  df  th«  sAme  day.    1  T.  flap.  l9i,         '  i. 
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Jones  against  Burton.— 6tb  June.  "[ 

WhtrtdthtfijTs  officer  XDos  written  to  by  Mf  plaintiff^*  attor-  Ag^ot.  ArrctU 
nty  to  execute  the  process  and  receive  the  debt  and  Costs ,  and  ^*'^^' 
he  did  fOf  and  paid  the  debt  to  him,  but  there  tsas  a  dispute, 
bttween  him  and  the  plaintif^j  attorney,  as  to  the  costs ;  held, 
the  plaintiflTf  attorney  could  not  proceed  upon  the  bail  bond 
for  the  costs  ;  the  debt  and  costs  being  paid  to  his  agent, 

QN  a  rale  to  shew  cause  why  the  proceedings  on  the       Joaxi 
bail  bond  should  not  be  set  aside,  the  following    ^yl'^^ 
facts  appeared : 

On  the  23d  of  January,  Burton  was  arrested  \}j 
one  SrDom  a.  sheriflfs  officer  at  the  suit  of  the  plaintiff i 
and  paid  him  dl.  l^s.  6d.  for  the  costs,  with  an  under <• 
taking  to  pay  the  debt ;  and  on  the  3d  of  February  ' 
the  dtbt,  amounting  to  3881.  7s.  8d.,  was  paid  before 
the  return  of  the  writ.  The  plaintiff  h^iA  since  taken  aa 
assignment  of  the  bail  bond  and  was  proceeding  upoa 
it  against  the  defendant.  Broom  the  sheriiTs  officer 
said,  that  he  received  the  warrant  from  Martin,  an  at- 
.  torney  at  Hully  to  arrest  Burton  for  the  above  sumj 
that  he  did  ariesi  him,  and  he  paid  the  debt  and  bh 
and  upwards  for  the  costs,  that  he  received  a  letter' 
fromAfar/t/i  vviih  the  writ  authorising  him  to  receive  , 

the  debt  and  cof^ts,  but  be.  did  not  state  what  costs 
nor  did  he  in  his.affidavit  set  out  a  copy  of  the  letter; 
he  added  that  he  paid  Martin  the  debt  with  the  co9ts> 
but  did  not  say  what  costs,  before  the  return  of  thfe 
writ:  Martin,  the  attorney,  on  the  contrary  staled  that 
about  the  €9th  or  29th  of  January,  Broom  called 
upon  him  to  settle  with  him  for  other  arrests,  and  in- 
^irmed  him  thathe  had  arrested  Bi/r/o//,  and  that  Co- 
lonel Tiornton  and  another  gentleman  were  his  h^x  , 
bat  did  not  then  siy  any  thing  about  the  costs.  After- 
wards however,  he  sai  1  he  had  received  AK  lis.  6d. 
fcr  costs,  ad:!  that  his  costs  weie  fi ve  guineas,  and  tbere- 

NO.  XXXIT.  N**  3.  -3    K 
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iao5.  ehaser  ofbne  of  several  lots  of  an  estate  deaerifaed  m 

T^ifi  ^^  conditions  of  sale  as  follow8,vis.  lot  ^*'  akasehoU 

•w'""  estate  situate  in  Jnget  co^i,  Primut  Ured,  WatwiMt* 


yinirt. 


t^cr^comprising  1 1  houses, numbered  8, 3, 4-  5>  Slj^j 
e^,  £4,  «5,  862,  Two  housci  No-  S,  and  No.  6,  are 
let  on  lease.  No.  M,  and  %S  are  let  in  tenemcnto,  and 
the  remaining  bouses  are  let  to  tenants  at  will  at  renU 
amounting  in  the  whole  to  about  1771.  The  estate  is 
held  under  the  Deau  and  Ckaj^tt  of  WatvMiUcr,  for 
an  unexpired  term  of  10  years  at  Lady  day  L805.  It 
may  be  renewed  to  the  original  term  qf  40  years  ac- 
cording to  the  custoi?!  of  the  said  Dean  and  Choficr. 

I.  i.  d. 
Subject  to  a  ground  rent  of         3    0    0 
Acquittance  0     14 


Water  rent  6    0    0 

Land  tax  9  11    ^ 


15  11   3 


And  the  following  was  among  the  conditions  of  sale, 
viz.  article  4.  That,  ppon  payment  of  the  remainder 
of  the  purchase  money,  on  or  before  the  time  aboTC 
limited,  the  purchasers  shall  have  proper  conveyances 
and  asttignmenu  of  the  respective  lots,  at  the  expense 
of  the  purchasers  The  original  lease,  under  the  Dm 
mdChapter  of  fVestniimter,  being  produced,  it  appear- 
ed to  pontain  a  demise  of  9  bouses  comprehendiog  the 
whole  of  the  above  lot.  But  a  part  of  the  bouse  No. 
2,  being  about  12  fret  by  8  of  the  ground  belonging 
to  it,  had  been,  previous  to  that  lease,  given  up  hy 
Cheare  iU*^  formtr  possessor  to  a  person  of  the  name 
of  Gilbert.  The  original  lease  from  the  Dzau  and 
Chapter,  liowever,  still  contained  the  same  description 
of  the  premises^  and  it  was  admitted  that  thif  amali 


\ 
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plot  of  ground  which  was  not  ooolained  in  the  parti-       iMtf. 
calars,  was  coflspmed  in  the  lease^  and  that  being  a    Tottatut 
repairing  lease^  if  ihe  plainiif  took  an  assigDment  he 
would  be  bound  by  the  covenant  to  repair,  as  far  m 
concerned  that  same  plot  of  ground,  but  it  was  said  on  , 
the  part  of  the  defendant  that  the  surrender  of  it  was 
with  the  knowledge  of  the  Dean  and  Chapter,  and  that 
they  would  not  call  upon  the  defendant  or  his  assignee  to 
comply  with  the  covenants  as  to  so  much.  The  plaintiffs 
upon  iqpplying  at  the  Dean  and  Chapter^s  office  to  seel 
the  p/ai>^i^s counterpart  of  the  lease  and  the  plans,  re- 
fused to  complete  his  purchase,  and  the  defendant's  ftt« 
torney  threatened  to  compel  him,  notwithstanding,  to 
take  an  assignment  absolutely.    The  plaintiff,  as  the 
conveyances  yireve  to  be  at  his  expence,  tendered  aa 
assignment  and  required  an  indemnity  against  the  Dtan 
and  Chapter  or  a  new  lease  from  the  Dean  and  Chapter 
oftVestminster,  for  the  time  ;  which  being  refused,  the 
p'atn/i^ brought  his  action  for  not  completing  the  pur- 
chase and  for  the  deposit  money.    At  the  trial  the 
facts  of  the  plaintiff"^  case  were  clearly  proved,  and 
that  about  17  feet  by  10  had  been  given  up  by  Gillfcrt. 
The  counsel  for  the  defendant  offered  to  j>rove  by  Mr. 
Horsefall  the  clerk  to  the  Dean  and  Chapter  of  fVest^ 
mmter,  that  the  giving  up  of  this  plot  of  grbund  was 
with  their  knowledge,  and  that  the  plaintiff  wonld  not 
he  called  upon  to  deliver  it  up  at  tbe  expiration  of  the 
lease.* 


^  It  appears  by  my  note  to  have  been  stated  upon  the  mo- 
tion that  they  oflered  to  prove  by  HonefaU^  that  the  defendant 
offered  to  procure  a  new  lease  from  Uie  Dean  and  Chi^er  of 
^fitmintter^  or  to  give  an  under  lease  wanting  ope  dny  9( 
the  term ;  and  (hat  this  offer  was  made  before  the  trial.  As 
^vcH  as  I  recQllect,  at  the  trial,  having  taken  no  note  of  it,  it 
^W  stated  tUt   llonefaU  would  prov^  that  the  Pcan  and 


¥lBt«tf* 


4M  ent^iMB.  U^mTrMt^tem^ 

mm  ImiI  ELLRttBotoU9H»C«  J.  Hriinigibat  liie^2«M- 

1;^  WM  eotnlcd  tp  have  a  §ood  coDveyaiio^  9f  ^l 
Cttppriied  in  Ui«  leMe^rejecled  tbis  cvideMse  ntd  stop- 
|Kd  tl)9  cQuniri  for  the  deftmiami  in  his  addreai  to  th« 
jnrjr,  pod  a  terdlci  was  givea  for  ibe  pkUdif* 

Jeetis  for  the  defendant,  iq  EaUer  term,  obUioetf 
a  rule  to  shew  cause  why  there  should  not  be  a  nev 
trial,  oil  the  ground  of  the  rejection  of  this  evideoce, 
and  stated  that  by  means  of  this  surrender  of  ihe  small 
plot  the  original  rent  was  reduced,  and  that  whereas 
the  particulars  stated  the  net  produce  of  the  estate  to 
be  1701.  \\ie  plaintiff  would  have  got  more  than  1701. 
per  annum ;  but  this  point  was  afterwards  but  liuk 
noticed  or  relied  upon,  and  it  did  not  appear  to  have 
been  particularly  urged  at  the  trial  ;  and  upon  esa- 
min'ng  the  particulars,  it  appeared  that  the  rental  «&< 
stated  to  be  about  1701. 

G  ARROW  and  Gcenby^  now  shewed  caaie,  and  is* 
ttsted  that  the  plaintiff  was  bound  to  complete  ii» 
purchase  according  lo  the  particalars,  which  niwd 
In  the  lease  from  the  Dean  and  Chapter^  and  that  the 
piainiiff  ought  to  have  a  good  and  valid  asstgaotfot 
and  coRveyaoce  of  all  thai  was  contained  in  that  lease, 
mad  thai  be  coaid  not  have  it,  be  was  entitled  to  refuse 
a  conveyance  short  oi*  tliat,  and  to  bring  this  actios- 

Jervis  and  VVigley,  conirot,  shortly  en deavoorei 
to  shew  from  the  particulars  that  the  defendant  i^ 
not  sell  by  the  le^ise  of  the  Dean  and  Chapter  of  Wti^* 
mbmier,  for  it  would  be  true,  as  stated,  that  the  pi^ 
sulses  were  held  under  lease  from  them,  alibosgh  the 

Chapter  were  willing  to  grant  a  new  lease,  omitting  this  plot 
of  ground ;  but  that  this  was  af>er  the  action  hrooght :  a"^  ' 
the  plaintiff*^  counsel  offering  to  accept  jt  then,  thcrr  »•*  •  j 
difffrepge  Hs  to  th«  posts* 


In  ike  fli^rl^Shih  Year  rf  JQtorge JIL  « 

lease  oi«ifiiprijfedO  hotiibBj  «dd  Ike  phhaif  totd  OftV       Md^. 


Lord  ELLftN»oMit0n»  C  J.  ''^Oiie  ghort  ftirt  dBsr-;^  Wnttk 
poses  of  this  case*  Ym  did  oot  giire  Ibe  «om  of  CMU  * 
veyaoce  which  jrou  6ugbt  to  ha^  g^ven^  oPtli^*p«rl  in  j 
ycHir  poseessiob,  whith«bedediictioo  of  jourtiile  wouM 
have  enabled  jrou  to  do.  A  little  more  fdiniwBS  osn  th^^ 
part  of  auclionliers  in  the  foroting  of  their  partioakm 
would  avoid  all  -ihese  inconveniences.  There  in  s4«ray%  ] 
either  a  sappressioo  of  the  fair  description  of  tfafepre*  .  W  - 
mises  or  there  is  aomelbing  stated'  which  doe«'  net 
belong  to  them ;  aod^  in  favour  of  justice,  cofrstdering 
how  UllleknMrledge  the  parties  h»ve  of  the  thtr^soM^ 
much  more  particularity  and  fairness  might  be  eKpectoA 
of  them.  The  paJticniars  are  in  troth  like  the  de«crip* 
tionin  a  policy  ^of  iosu^nce^  and  the  buywr  bootw 
fiotbing  but  what  the 'party  communicates.  If  theke 
particuiars-are  read,  there  being  no  exception,  I  ittp» 
pose,  thatttbe  whdie  are  held  df  the  Dtan  and  CkapUp, 
lindare  to  be  c0h  veyed  to  me  as  auch;  and  there  is  ao^ 
diiag  in  thehi  to  make  the  lease  any  thing  less  than  a 
fall  ekhibit  of  what  is  to  be  conveyed  to  me.  Even  iff 
•bould^to  the  houses  to  see  them  ;  there  is  nothing 
to  lead  me  lb  inquire  into  the  fad,  whether  a  part  df 
Ae  angle  of  4  feet  10  or  17  feet  is  subtra<^ted  from  tli^ 
original  jgronfid  plot.  It  appears,  itideed,  that  there  had 
oeen  a  separation  of  part,  prior  to  the  lease ;  but  still  I 
«nould  be  liable  under  the  covenants.  And,althongh,pen- 
Vp<  I  might  have  relief  in  equity  against  those  cove- 
nants, if  the  lessors  are  cognisant  of  it,  yet  I  am  not  to 
pe  satisfied  with  that  in  a  court  of  law ;  and  the  vendor 
IS  not  to  give  me  a  lease  of  one  thing  and  to  make  me 
pay  at  the  auction  price  for  another," 

C»o$E/J.  tt  i^  jg  plain  that  these  houses  were  inlMd^ 
•'^  ^^  b^  sold  as  they  were  leased  by  ibe  D<an  and  Chu^ 
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1806.       itr ;  if  not,  why  did  they  not  8tate  that  No.  2  was  not 
ToTkimi      •^^^  *•  leased  by  them/' 

versui 

Wbitb.  I  Lawhbncb^  J.  ^'  €!oiisiderlog  the  great  snms  of  mo- 
Bey  which  aacttoneers  are  paid  for  preparing  partica- 
Jars  and  selling  estates^  they  oaght  to  be  more  correct 
They  contended  some  time  ago,  that  they  were  enti- 
tled.  to  have  the  full  sum  of  5l.  per  cent,  commissioa  ; 
even  if  a  man  advertised  an  estate  to  be  sold  by  aoc- 
tion»andit  was  afterwards  soldhy  private  contract:  and 
now  they  contend  for  half  the  full  commission.  If 
they  have  such  highuharges^they  should  give  the  pobtic 
full  information  of  what  they  are  to  sell.  On  readin; 
these  particttlarsjif  I  had  gone  to  see  what  Rad/brdtht 
tenant  of  No.  £,  occupied ,  I  should  have  thought  that 
it  was  the  whole  that  be  held  of  the  Dean  and  CAapUr. 
The  particulars  ought  to  be  the  same  as  if  the  lease, 
under-lease  and  all  were  under  the  inspection  of  the 
purchaser;  but,  here  not  even  an  ocular,  inspection 
.of  the  premises  could  ascertain  this  fact,  without 
admeasurement  and  comparison  with  the  plan,  and  it 
is  not  very  much  the  custom  to  examine  deeds  at  anc- 
tioos,  nor  till  after,  when  the  abstract  is  delivered.  Tbe 
drfendani  in  this  case^after  the  objection  is  made,writes 
a  letter  by  his  attorney  that  there  is  a  want  of  com« 
mon.  sense  in  it ;  but  instead  of  talking  in  that  faigk 
stile,  he  should  have  enquired  what  would  have  satis- 
fied the  plaintiff',  and  given  him  the  best  coinveyaoce 
in  his  power." 

Le  Blanc,  J.  ''There  has  been  a  great  deal  of  ob- 
stinacy in  the  defendant.  Taking  all  to  be  correctly 
}(tated  by  him  and  that  the  plaintiff  bought  only  the 
houses  as  they  now  stand  ;  yet  he  was  bound  to  state 
iji  ib^  abstract,  that  there  was  such  a  mistake  in  the 
plan  in  ihe  margin  of  the  lease,  and  that  it  would  be 
rectified  either  by  a  new  lease  from  the  D^an  and 
Chapter  or  by  an  under  lease  of  the  other  part.     If  the 
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plmtif  had  taken  the  assignment  of  the  lease  be       im». 
would  have  a  law  soil,  tt  the  end  of  the  term,  with  the    Toi^Tst 
Dem  and  ChdpUr,  whether  ihey   would  give  him  a       w«« 
lease  on  any  olher  terms  than  with  the  desoription  in 
the  margin  of  the  former  lease." 

Rule  niscHABoaD. 

•     Starbt  agaimi  Babites. — 7th  June. 

A.  dram  a  bOl  of  exchange  on  B.  andhtdonci  to  C.  who  is-  ^^^iTifsi' 
dortes  to  D,  for  a  good  consideration;  6.  accepts  ^t  does  Bill  of  ex-  * 
not  pay;  after  ike  biH  is  dne,  A.  becomes  bankrupt ;  ^^^d"^^^^^^ 
ikat  this  IS  vitkm  the  words  of  the  statute  J  Geo.  I.  c.  31,  Dcbiiam  ia  ' 
and  may  be  prated  under  A.'s  commission,  prcftati. 

Q.  Whether  ii  he  debitum  in  present!  solvendum  in  futnro. 
Semble,  it  is  a  credit  given  for  the  security  of  a  bill  of  ex* 

change  to  one  who  becomes  bankrupt^  and  therefore  within  the 

express  words  of  the  statute, 

T*HIS  was  an  action  by  the  indorsee  against  the  Staibi 
drawer,  upon  a  bill  of  exchange  drawn  by  the  de-  jpamuciI 
ftndant  on  one  Gardener,  at  two  months  dated  accepted 
\iyGardemr  payable  to  the  defendant  or  order,  and  in« 
doried  by  him  toone  i^aroptcA^who  was  agent  to  Buma 
Slid  indprsed  by  tVurwick  to  the  flaintijf.  The  defen^ 
daut  beoanie  bankrupt  on  the  SIstof  Ntppembnr,  and  a 
ooiBBiiasioir  of  bankruptcy  was  taken  out  agniost  him 
dated  Ae^^  of  November.  There  had  been  another  bill 
by  Warmiek  which  was  dishonoured  on  the  ISth  of  the 
tame  Novrmtrr/ and  the  giving  up  of  that  bill  was 
the  consideration  to  Warwick  for  the  bill  in  question. 
At  the  trial  Gardener  proved  the  bill,  and  that  it  was 
given  in  exchange  by  Warwick  for  a  bill  accepted 
ly  Siarey  and^  drawn  by  Warwick.     Plea  of  bank*  J 

Tupfcy. 

At  the  trial  befoie  Lord  EbLBNBOBOUOB^  in  this 

MO,  4ZBIV.   If .  s.  3  li 
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•itting9  after  Mirhadnutt  term,  1805,  bis  lordnhip 
ruled  that  the  bill,  not  being  dishonoured  till  after  the 
bankruptcy,  it  could  not  be  proved  under  the  commis- 
sion against  the  deftndamt^  this  not  being  dehitum  in 
pnsenii^  and  a  verdict  was  taken  for  ihe pininiif. 

'  In  Hilary  term,  1B06,  Marry  at  for  the  pfaintif, 
obtained  a  rule  to  shew  cause,  why  there  should  not  be 
a  new  trials  upon  the  ground,  that  tbis  was  prqveabie 
under  ihe  commission,  and  cited  M^Catrtey  v.  bar* 
row,^  Sx parte  Jdney,f  Rucker^.  Frands-X 

Park  and  Wiglet  now  shewed  cause.  ".  The  cases 
in  .th/e  bookf  maintain   the  distinction  taken  at  nid 
prim,  that  thece  is  a  diflPerence,  in  the  case  of  bank- 
ruptcy, between  a  bill  accepted  at  the  time  of  the  bank- 
ruptcy and  one  which  is  not  accepted ;   in   i/tCartej 
't.  Barrow,^  it  is  evident  that   the  cause  was  deter- 
mined  upon   the   n6n*acceptance,  and   in  Cowletf  t. 
Dun/op.§  where  that  case  is  cited  the  question  turned 
upon  the  counter  securities.     And  so  in  Mitford  v. 
JUTayt/r;^  see  also  BalingskaU  and  Another  v.GtoMier  ** 
'Almost  ail  the  cases  in  the  books,  of  proving  nnder 
'commissions  of  bankrupt  debita  in  prmtenti$ohemda  in 
'JiiturOf  are  cases  where  the  bankrupt   is  liable  at  all 
events;  but*  here    Barnes  was  only  a  collateral  sees* 
-rity  and  could  only  be  liable  to  pay  upon  the  eootia- 
•gency  of  the  failure  of  the  drawer.    There  «fe  no 
other  circnmstances  to  shew,  that  the  plainiif  coirM 
have  proved  under  the  eommissioB  upon  any  other 
ground  than  merely  that  of  the  btlt." 

LonI  EllbnboRouoii,  C.  J."  In  M^Carteyy.  Bar- 
row, they  say  that  the  drawing  is  the  thing." 
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"3*»  55.        ^'^  1  Law  Jovrnai,  by  Morgan  and  IV. 
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Pabk.      *'  That  expressidn  i»  nsed  .onlsr  ;ia  ankWer;      law.* 
to  an  argument  pnt  by  the  counsel,  but'  tlie  court  pro**     ST*B»Tn 
ceeded  upon  the  particular  tircuaiatance  of.  the  rotutali 
to  accept."  '        .  '   :     } 

Sir  ViCARY  GiBBS,fow/r2.  "TlUe ptahitijff' Stdreyvf^s 
a  bond  Jide  holder  of  the  bill,  and  the  defendant^  upon* 
the  non-payment  by  the  acceptor,  became  liable  lb  the 
plain tt^  vrith  aretrospecl,  as  toihe  period  of  becoming 
indebted,  to  the  time  of  ttie  drawing  of  the  bill.     In 
M'Cartey   v.   Barrow,  as   feported   in    Wilson,  it  is 
clear  thai  the  drawer  became  a  bankrupt  between  the 
drawing  of  the  bill  and    the    return  of  it,  and  that 
case  is  therefoi-e  directly  in  point.     In  exparte  Harri^^ 
«on*  it  was'  attempted  to  carry  the  doctrine  further,  and 
to  apply  the  principle  to  a   collateral  undertaking  to 
pay ;  but  Lord  Thurldw  said,  that,  in  order  to  enable 
the  party  to  prove  under  the  statute  7  Geo.  /.  c.  SJ, he 
should  be  an  itidorser.      That  case    appear^   to  have 
been  upon    an  accepted  bail,  and  Lord    Thutlow   ad- 
mitted the  principle,  and  would  have  applied  it  in  that 
case  if  Lexibis  had   been   indorser.     He   nevertheless 
contended  that  whether  the  return  of  the  bill  was  upon 
the  non-acceptance   or  non-payment   was  immateriaf. 
They  cited  kI'so  Ex  parte  AJneif.^^f 

Lord  Ellbmborough,  C.  .J.  /f  ft  ppcqrred  .to  me, 
at  the  trial,  that  this  was  an  undertaking  tp  pay  in  case 
of  the  default  of  the  acceptor,  and  not  a  debitum  in 
presenti  sohenduminjuturq.  The  drawing  does  not 
give  an  immediate  debt  to  the  indorsee,'  but  it  is  a 
promise  to  pay  on  the  omissiop  of  th^  acceptor.  It  first 
gives  you  credit  on  a  particular  person,  and,  if  he  ac- 
cepts it,  you  may  go  against  him.  in  the  original  for- 
mation of  the  bill . there  may  be  a  liability  in  the. dca war 
to  pay ;   but  it  is  conditional   and    contingent  only^ 
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and  I  own  thai  my  mind  it  not  relieved  from  tliat 
difficulty.  Bat  I  feel  great  respect  for,  and  bow 
to  the  authority  of  the  judges  who  decided  the  cases 
that  have  been  cited.  However,  there  is  one  plain 
g^ide  in  the  express  words  of  the  statute,  which  I  feel 
it  best  to  go  by.  The  words  of  the  statute  are,  'where- 
as merchants,  and  traders  in  goods,  often  sell  on  credit, 
and  take  bills,  bonds,  and  notes  payable  at  a  future  daj, 
all  persons  who  have  given  or  shall  give  credit  on  soch 
securities  to  any  who  becomes  bankrupt  on  a  good  aod 
valuable  consideration  bon&Jide,  tccsbatl  be  admitted  to 
to  prove  their  debts.'  Here  the  credit  was  given  on  suck 
security;  for  there  was  an  exchange  of  bills  given; 
'given  to  a  person  who  shall  become  bankmpti* 
Barnes  is  become  bankrupt;  '  upon  good  and  valua- 
ble consideration ;'  according  to  Omky  v.  Dair/op, 
It  is  a  good  and  valuable  consideration,  the  exchange 
of  one  bill  for  another ;  '  bwA  fide  ;'  here  is  nothing 
to  Impeach  it  \  there  is  therefore  nothing  to  take  the 
case  out  of  the  plain  letter  of  the  statute.  I  would 
not  impeach  the  authority  of  a  case  which  is  so  higUj 
respectable,  aud  which  has  been  so  much  lecognized 
in  'Etancn  v.  Rucker,  by  Lord  Camden,  but  by  do 
means  admitting  that  this  is  a  debiimm  inpresemti.  I 
think  it  is  within  the  statute,  and  that  there  ought  to 
have  been  a  verdict  for  the  drfcndant.^ 

Grose,  J.  *<  I  should  have  hesitated  very  much 
before  I  overturned  M'Cartcjf  v.  Barrow,  which  irai 
gecogni^ed  in  Francis  v.  Rucker.f 

Lawbbncb,  J.  and  La  Blanc,  J.  assented. 

Ruts  ABSOLUTX. 


•  Jmkkr,  672. 


Im  tli$  Buig-Skth  Teur  ^TQeorge  III.  4i» 


Sutton  against  Weelet. — 8th  June.  .^ 

i  hrick'Wuiktr  in  a  large  way  making  bricks  for  sale  bscarne  by  BMikrapt., 
dtviu  tenant  for  life  of  ike  land  on  which  the  kiln  was  'i>««l«ng.  Sttt. 
wrked^  and  of  the  earth  and  soil  whereof  the  brii:ks  were  ^i^ 
made ;  heldy  that  by  such  manufacture  on  his  awn  land  he 
was  not  a  trader  within  the  statutes  of  bankruptcy,   ^ 


SVTTOW 
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*pHlS  was  A  feigned  issue  directed  by  the  Lord  Cbmiw 

cellor  oa  a  pelition  in  the  matter  of  the  defeniasU^ 

baDkroptcj,  to  try  thequestioD  whether  the  de/ewhsU    ^"  ***** 

bad  been  a  trader  within  the  bankrupt  laws,  at  any  tima 

between  the  ttOtb  day  of  September,  1796,  Had  the  Ui 

day  of  January y  1803,  the  plaint^  in  such  issue  as» 

lerting  the  affirmative.    The  cause  came  on  to  be 

tried  at  the  last  assizes  for  £ii^jr,  before  Mr.  Justice 

Heath,  when  a  verdict  was  found  for  ihaptcdntiff,  da^ 

mages  Is.  costs  40a^  subject  to  the  opinion  of  the 

court  on  the  following    case :    The  defendaut  in   the 

year  1795,    his  name   being  then   Johu  March,  and 

then  residing  at  WooUigk  in  Eaaei,  opened  and  enters 

ed  with  the  excise  officer  of  the  district  in  which  be 

resided,  a  public  kiln  as  a  brick  maker  in  his  then  name 

of  John  March.    When    be  so  opened  the  kiln,  he 

had  no  intere&t  in  the  estate  from  which   the  bric^ 

earlh  was  dug,  tlie  same   being  the  property  of  one 

Samuel  fVee/ey.    And  the  drfeudaut  there  carried  oo 

the  brickmakiog  business  ^ntil  tlie  decease  of  the  said 

Samuel  fVecley  which  happened  on  the  Mi\i  oi  Septeas'- 

(^^1796;  immediately  after  the  death  of  the  said 

Samuel  WeeUy,  the  said   defendant  entered  into  pos* 

session   of  the  estate,   on  a  part  of  which  the  said 

brick-kiln  was  erected,  and  from  which  thehrick  earth 

l)ikd  been  procured,  as  devisee  thereof  for  the  term  of 

disown  life,  for  big  own  use  and  benefit,  aiider    the 
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i»nc        ^ni  of  the  said  Samnel  Wceky,  rabject  to  incmnbrni- 
SvvTON      ces;  BnA  ihe  defendant  continued   in  such  possession, 
wIIiJtT*      **  ^^^^  tenant  for  life,  until  the  time  of  the  issuing  of 
the  commission  of  bankruptcy   against  himj  which 
was  ou  or  about  the  l6tb  of  January ^  1804.    The  an- 
•    .  iiual  value  of  the  estate  and  manor  was  at  the  death 

of  the  said  Samuel  Weeley  about  70l.  per  annum,  the 
greatest  part  of  which  then  was  and   ever  since  has 
been  underlet  to  tenants,  and  the  whole  is  subject  to 
inciimbrances  to  the  amount  of  2:^1.  per  annum,  and 
Mosists  of  about  OOO  acres.     Immediately   after  the 
de^lh  of  the  said   Samuel  Weeley  tlie   said  defemdant 
te-^otered  the  same  kilo  at  the  said  excise  office  io 
the  nane  of  John  Wetley^  (having  taken   that  name 
in  pursuance  of  the  said  Samuel  fVeefey's  will.)  His 
said  kiln  was  surveyed  about  every   fourteen  days  b; 
the  surveying  officer  of  the  district  from  its  6rst  entry 
in  179^  until  the  latter  end  of  the  moDth  of  July  in 
the  year  1799*    The  same  was  a  large  and  capital  kili 
and  capable  of  barning  30,000.  bricks  at  a  time,  and 
during  all  the  above  period  was  kept  by  the  de/endoMt 
for  the  general  sale  of  bricks  and  tiles  to.  any  purcha> 
aer,  and  bricks  and  tiles  were  sold  there  to  any  persons 
who  came  to  buy  them,  and  that  in  great  quantities, 
with  a  view  to  profit ;  the  defendant  usually  empbyiog 
seven  or  eight  workmen  at  his-  kiln,  who  made  the 
bricks  at  a  certain   price  per  thousand*     During  the 
above  period,  the  dejendant  yearly,  made  about  130 
or  900,(XX)  bricks  .and  a  great  number  of  tiles ;  part  of 
jwbich  were,  during  that   period,  used  by  him  in  re- 
pairs OB  the  said  estate  and  in  building  a  cottage  on  the 
brick  ground  for  the  foreman  to  live  in,  and-  a  piggery 
and  other  buildings  on  the  said  estate  ;  but  tiie  greater 
proportion  thereof  were  sokLto  customers  in  g^ieral, 
and  during  that  period  the  defendant  at   various  times 
aplicited  custom  from   several  persons,   to   purchase 
bricks  and  tiles  from  him  at  the  said  kilo^  and  he 
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«xcbanged  bricks  and  tiles  with  one  person^  for  codl9.        isofi. 
On  the  SOth  of  Junuarj/,   1796,   the  defenditni  caused      s«wii 
ao  advertisement  to  be  inserted  in  the  Ipswich  Journal, 
addressed  to  tile  makers,  for  a  tilemaker,  and  stated 
therein  that  a  •good  hand  night  have  constant  employ 
in  anejcteosive  view  of  capital  earth  ;  and  in  the  Jufy 
following  the  defendant  caused  another  advertisement 
to  be  inserted  in   the  lp$wich  Journal,    addressed   to 
brick  and  tile  makers,  for  a  person  who  was  a  complete 
master  of  the  business  of  making  chimney  pots,  giaa- 
ing  tiles,  &c.  to  undertake  the  management  of  a  brick 
kilo  where  there  was  an  extensive  view  of  excellent 
brick  and  tile  earth  for  red  ware  only.  In  consequence 
of  such  advertisement  he  procured  one  John    Cook  as 
a  foreman,  to  whom  he  represented  at  the  time  of  en- 
gaging him,  that  he  should   burn   from  5  to  600,00(> 
bricks  a  year  for  sale.     Cook  from    the  beginning  of 
that  year,  superintended  the  brick-making  business  until 
the  month  of  Ju/y,  1799,  when  the  defendant  enx\re\j 
gave  up  brick-makiog,  from  which  time  Cook  jointly 
^'Ith  one  George  March,  (ihe  defenda?U's  brother)  hired 
thehrick-kiln  and  premises  of  the  defendant  and  car- 
ried on  the  brick-making  business  therein,  on  their  ow^ 
account,  for  some  time  after  which  the  defendant  let  the 
premises  to   Jeremiah  Marjoram,  who  continued  to 
carry  on  and  now  carries  on  the  brickmaking  business 
ilierein;  the   defendant  from  the   first  opening  of  the 
brick  kiln  in  1795  fend  from  thence   until  the  decease 
of  the  said  Samuel  fVeeley  and  afterwards,  untilhe  left 
oflTbrickm'aWng  in  Jtti^  1799,  carried  on   without  in 
terruptioh  the  manufacturing  and   selling  bricks  and 
tiles  at  the  said  kiln,  in  the  same  manner  and  with  the 
same  view  to  pr6fit.  The  coals  and  s6me  of  the  wood 
'tised'ifi  turning  thfe  bricks  were  bought  of  two  or  three 
different  persons ;  but  some  of  the  WDod  and  alf  the 
:brick^^fth,  straw  and  sand  used  in  the  said  brickmak- 
iog  were  procuredjand  raised  as  aforesaid  by  the  said 
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ita6.       Jokn  Wttley  from  di flferen  t  paru  of  tbe  tail  estate  ai 
fttmov     ****  bougbl.    The  brick -earth,  straw,  wood,  and  su^, 

vertut  procured  and  raised  from  the  said  estate,  ao  first  be 
WtstiT.  longing  lo  the  said  Samutl  WttUy,  and  afterwards  to 
the  deftmdawi  bioiself  for  bis  life^  sali^t  as  aforesud, 
during  the  above  period,  and  nsed  in  making  tbe  I 
bricks  and  tiles  from  tbe  time  when  the  defrmdm^  int 
^  commenced  the  brickmaking  basiness  nntii  he  deeKRai 
it ;  upon  an  average,  formed  less  than  a  fifth  part  of  tbe 
expense  of  the  coals  and  wood  pnrchased  for  the  w- 
nu&otoring  such  bricks  and  tiles,  and  the  labour  fo* 
ployed  in  rendering  them  saleable  at  tbe  kiln,  indB^ 
ing  the  excise  duty  to  be  paid  opon  the  same.  If  tbe 
defendant  was  a  trader  between  those  days,  thea  (be 
irerdict  to  standi  if  not  then  a  nonsait  to  be  entocdi 

PooLBT  <or  the  plaintiff.  '^Tbe  first  question  will  be 
whether  this  person  was  carrying  on  a  trade,  and  oext 
whether  it  was  a  trade  which  would  make  him  liable  to 
tbe  bankrupt  laws.  The  statute  I  Jac.  L  c«  15,  s.  2, 
is  that  all  and  every  person  using  and  that  ^all  use 
the  trade  of  merchandize  by  way  of  bargaining,  ex- 
change, bartry,  chevisance,  or  otherwise,  in  gro«  or 
by  retail,or  seeking  his,  her  or  their  trade  of '^liviogbj 
buying  and  selling,  &c.''  Here  are  therefore  two 
braoehesj  first  that  of  **  using  the  trade  of  merchan- 
dize^"* and  next  by  ''  buying  and  selling.'*  Therefore  if 
a  man  were  to  buy  the  materials  from  tbe  real  estate, 
and  to  manufacture  them,  he  might  be  within  the  sts^ 
tute,  and  now  by  tbe  sUtute  34  Geo.  Ill,  c.  15,  s.  4, 
a  duty  is  imposed  upon  ail  bricks  and  tiles  made  ia 
Great  Britain,  and  by  the  1 5th  section  the  duty  shsU  be 
made  a  draw  back  upon  bricks  sold  as  merchandize} 
under  certain  regulations,  so  that  tbe  legislators  has 
oonsidered  tbem  the  subject  of  merchandize." 

Loxtl£cLBK8osovaH>  C,  J.     "  Theve  b^mnfk 


daly  dpon   ilUlet)  bul  the  tifetftkl^tdtie^  bf  a  duly  iao6. 

being  impo&ed^  6ae%  not  gUe  theitt  My  kiil^h:haiitable  ^vrron 

qualim  distinct  from  th*  »rodoiH6  of  thtt  landi  which  ^^^'^ 
they  had  not  before/* 

tV>otllti  "  A  p^sdtt  tfrho  is  btfrriei*  ol*  a  pkhlalioA 
In  JanUiica,  Ihatiufacturing  cottod  Iti  Mntiihesttf,  and 
holding  himself  out  as  a  trader,  Would  be  Within  th6 
bankifupt  laws  ;  so  a  brewt^r  of  porter^  a  distiller,  aii 
iron-foi]nder,iindatilandfaeturef  of  cdpp^r.  Suppose  an 
iron-fburider  has  a  Very  considerable  Quantity  of 
iron  fh>ni  6ff  bis  own  e8tate>  which  is  manufactured  by 
h\tA,  be  is  a  person  using  trade  and  inehchandize.  In 
f^ri  Vi  THrntr,*  it  was  held  thkt  bnc  Who  buy^  a  coal- 
tniae,  works  it,  and  sells  the  Cbals,  k  not  a  trader  within 
tltese  statutes  ;  but  the  ground  of  that  decision  was, 
tliat  be  oMfdly  brings  the  p^oduc^  to  market  as  a  far-^ 
mer  doeSj,  he  sells  the  coal  in  its  natural  state ;  and 
although  It  was  observed  by  the  Lord  Chief  Jastice^ 
that  the  buying  ^nd  selling)  which  is  within  those  sta-> 
tules,  is  to  be  con^ned  to  persons  who  live  by  a  credit 
gained  on  an  uncertain  capital  stock,  yet  it  is  also  said 
timt  the  case  of  the  brickmaker  is  very  different,  the  earth 
is  manufactured  and  turned  into  quite  another  thing, 
but  6O61U  catriM  to  diarket  are  the  same  as  they  Were 
found  in  th«  eatth.  And  Lord  MansfieM  said,  in  thi 
Oftseof  Patktf  s.  iVeltSyf  that  bHckmaking  for  Sale, 
ib)tra«>tedly  eonsidered,  is  in  fact  carrying  On  a  trade,  . 
M  seeking  to  live  by  the  profits.  Many  things  tit6 
Bfeeeftsafy  to  be  bought  which  can  only  bt  paid  by  th* 
w»or>ey  lo  arise  by  the  siile  of  th^  bricks.  The  credit 
^  given  to  ho  visible  fund,  but  merdy  upon  speculatioil 
^n  the  profits  of  the  trade.** 

Loi^d  B^L£NB0B0LQH,  C.  J.    "  1  do  not  »ee  that 
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^^^'        there  19  much  in  the  words  that  there  is  a  credit  giTeo 
SuTToir      to  any  uncertain  capital  or  to  a  certain  capital,  everj 

man  gives  credit  to  another  to  the  extent  of  his  sol* 

vcncy." 

PooLEY  then  cited  ex  parte  llarriton^  and  Par- 
her  y.  JVtlis^  in  both  of  which  cases  it  waj  held  bj  Ixini 
Mamjield,  and  Mr.  Justice  Butler,  that  where 
the  party  kept  a  public  sale  kiln  he  was  a  trs- 
der.  And  a  man  may  be  a  trader  carrying  on  bo- 
s?ness  or  a  tiade  upon  his  own  land,  sobslaiili- 
ally  as  a  tradesman  and  independently  of  his  oc- 
cupation of  the  land,  but  if  he  does  merely  thai 
which  is  necessary  to  take  the  produce  of  his  owoe- 
tate  that  will  not  be  a  trading  within  the  bankropi 
laws. 

Lb  Blanc,  J.  "  The  character  of  land  owner  tbca 
must  be  supposed  to  cease  the  moment  be  digs  theciat 
«ut  of  the  pits." 

Lord  Ellenbokough,  C.  J.  "  You  do  not  con- 
tend that  if  he  burns  only  for  his  own  use  that  makes 
any  difference,  or  that  it  can  in  that  case  be  ssdd  to  be 
a  manufacture.*^ 

Lawrence,  J.  **  You  do  not  mean  to  say  that  it  is 
not  the  usual  mode  of  carrying  the  produce  to  market 
to  dig  the  clay  and  sell  it.  Then  if  a  man  comes  to  as 
estate,  and  finds  a  quantity  of  brick  earth  which  has 
been  usually  made  into  bricks  and  sold  ;  he  finds,  that 
the  best  mode  of  taking  the  produce  of  the  estate  is  to 
proceed  with  the  manufacture,  and  he  does  so ;  ii 
not  that  the  best  mode  of  taking  the  produce  of  the 
estate  i  I  do  not  see  why  the  manufacturing  of  the 
clay  makes  him  a  trader.'' 


•  Brovn^  173. 
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Wbthkrbll,  for  the  defendant,  contended  that  the       isos.' 
bankrapi  was  not. a  trader  within  the   meaning  of  the      SuxTOTt' 
statute*    That  he  was  the  occupier  of  his  own  land,       versy^ 
Vingiog  the  produce  of  it  to  market  in  the  most  advan- 
tageous manner.    That  if  the  argument  for  the  plain-* 
tiff  were  to  prevail  the  greater  part  of  Lord  Mafigfietd's 
arguments  delivered  in  his  judgteent  upon -the  case  of  • 
Parker  v.  JVelh,  was  wholly  superfluous,  for  it  would 
have  been  sufficient  to  have  decided  shorHy  upon  the 
ground  that,  no  matter  how  thte  brickmaker  gets  h\i 
materials,  if  be  makes  bricks  for  sale,  he  fs  -a  dealer 
and  a  trader  within  the  meaning  of  the  statates  against 
bankrupts.     That  if  the  bankruptcy  were  good  in  thii 
case,  the  same  rule  night  apply  to  almost  every  great 
landholder  in  the  kingdom  who  possessed  mines,  alum^ 
salt,  or  brick  ^arth,  or  clay  upon  his  estate.    That  in 
order  to  bring  the  trading  within  the  statutes  there  must 
be  a  buying  as  well  as  a  selling,   the  foiimer  of  which 
was  wanting  in  this  case.  •  ,  * 

And  now  the  opinion  of  the  court  was  delivered  to 
the  following  effect,  by 

Lord  El LLBN BOROUGH,  C.  J.  aflcr  stating  the  case« 
'Thiscaseisdistmgaishable  from  ibvLi  of  ex  parte  Harri-- 
«on;*  where  the  brickmaker  took  apiece  out  of  the  waste, 
and  made  a  compensation  to  the  lord  of  the  manor  for 
the  soil  used  fn  his  manufactufe ;  al^dal^o  fromlhe  caaft 
of  Parker  y.Wellf^  inasmuch  asihe  earth  procured 
in  that  case  was  acquired  forthe  very  purpose  of  mak- 
ing it  in^to  bricks.  It  is  not  necessary  to  say  whal 
vrould  be  our  opinion  if  a  case  were  now  before  us  si- 
inilar  in  circumstances.  But  here  upon  the  death  of 
nVr/ry,  the  defendant  took  the  estate  as  devisee,  and 
he  made  the  bricks  ftom  it,  not  buying  one  thing  ex- 
cept the  coals  and  a  part  of  the  wood.  In  this  case 
*"  ■  ■       ■ .    ■  I  II  <i   ■  I     t  ■   ■■ 

•  Brown^  173. 


iao(5,  ke  w  ljk«  i^b^  l>qHi«i:  <if  hi*  pim  ckalk  or  r«*  Into  Bme; 
Su«^ii  Ike  swelter  of  hit  ^wn  pr^^i  Qf  tba  m««uf»clttier  of  rodl 
^rmw  juto  ali^q),  Wh»k  w^ieft  ii  |h«r«  for  making  «k  <«• 
'W^^^  t)no*io([i  1^l^¥raa9  th^  tw^ft  f W9i  in  mhxdk  »bare  it  r«aHj 
xyo  material  4ii&r#QeQ.  fpp  ip  order  m  mmU  the  910 
C0n9i4ftrabl«(  ^agi^l  mpi^l  ba  ea%pVojra<l>  and  iAtt«h  Uh 
^oiir  U9e4,  and  ¥>IM  iagi?#4l9)nM  4(9  ii«ori«ary  tQ  h^ 
^OiOgbt  ill  f  rdar  Hi  m^k^  v^  iotQ  aliMa»  wi  th^rt 
i^  oq  grf^tov  yiif tua  id  ^h?  i^v  aftatemUi  wx  a>«  f^wei 
^rii^ks  Keq^ir^  t^  mak«  lhQ9e  ooomodil'iea  tal^ 
^bl^  thw  ^n  this  <p«pa,  |»  th^  a^?«ral  <:aw  ^  Umi 
)im^  hucQC^Ti  a,pd  Ui«  alwA  w^iwfccturef ,  tba  g«om4 
^  th^  decisiw^  th«A  aiMfiQiigb  thft  ^vrfq^ee  ^f^lba 
fa^tb  prodv^^  aWMi  jK^fitj  ;ffc  tho  aalKi^  it  19  ib« 
(tat^  19  frhioh  ii(i%amr^  by  Uia  manufaQtiai^j  19  beU 
ppt  tQ  altep  ib(i  ^b^ra^^r  oC  ib«  lanjjbold^*  liia  loai* 
fhip  tbpi)  top]^  1^  ra«kw  ^f  tbo  4ifttate  Si  afid  M  H. 
fill.  ft»  4,  and  Qlfo  ef  ih^  15  JUtiu  o.  T*  a.  I*  wwl 
concluded  thai  under  all  thp  q^roamstaiiffea  of  tbi$ 
cas^j  the  defendant  was  neither  a  person  living  by  o^ier 
hlens'  substance  withia  the  principle  of  the  former  sta- 
>ute^  nor  was  he  one  who  gained  bis  living  bjr  bqying 
md  idling  witbin  that  oi  the  latter."^ 

Jup.GMP^i;  for  the  pw^^pa^vT* 


Th«  KiHa  nge^Auf  llMf  Inbabttaftts  of  the  Parish   of 
RvaHALL  in  Wi  tT».— 1 1th  Jtmc. 

Where  aservflnt  ifih^i^af  kf red.  for  it  if  ear  on  the  ISA  of 
October,  vith  liberty  to  quit  en  0  montV^  notice  or  a  months 
vamin^,  ^ave  notice  to,  guit  at  old  Michaelmas,  and  1^09 
applying  tQ  her  mistress  for  voiages^  shttold^  her  that  she  had  a 
tceek  to  serve,  the  servant  offered  to  serxe  the  xoeek,  but  the 
ptistress  said  it  was  no  matter^  she  had  got  another  servant 
fn  the  house,  httd  thai  this  uas  a  dissolution  of  the  contract ^ 
ifn^  not  p  asspepisi^on  of  setvic^f 


AT  the  general  qqarl^  9e9sioD9  for  Su^si^,  held  on  the       jgo^ 

14tb  of  January  f\  S06^  ao  appeal  wa^entered  and  res-       

lited  uQtil   the  next  sessions.    At  the  general  quarter       Jenut^ 

ession&held  ai  Midhursfl,  for  the  county  of  Sii«ejr,  **«^''**^«^"*» 

be  Uth  of  ^pri/,  1306^  it  19  ordered  a3  fQUoH^8:that 

8  to  sajTj  upon  ibe appeal  of  the  parUhiooeraof  th^ 

parish  of  Jti^^haU  in  th^  qpiiQtjr  of  fVilU,  from  ao  orde^ 

XT  warr^at  of  tvoJiusUces  of  the  peace  for  the  said 

county  of  Stm^^p,  for  iremoyiQg  of  Su$annah  Whii^ 

siaglewoiaan,  from  the  parish  of  fTtilon  io  the  said 

couaty  of  Suiux,  to  the  said  parish  of  Rmhall,  an4 

apoB  beating  of  pQanseWn  hoth  sidesi  it  is  ordered  by 

this  court  that  the  said  order  or  warrant  of  the  said 

two  justices  of  the  peace  he  con &rmedj  and  by  this 

fouft  it  is  cx>n&riaed  accordingly  \  subjeot  aevenhelest 

to  thje  opinion  of  his  majesty's  court  of  S,ing'^  Bench  at 

IVatmrmtr,  upon  the  following  case^  viz*  the  pauper 

being  30  years,  of  agje^and  being  a  native  of  IViltshir$, 

and  her  mpther  and  other  relations  living  near  Rushall, 

socqeiime  before  old  Miohai^lmas  dsky  I8O9,  the  time 

St  which  the  service  in  which  she  was  then  livings  at 

Wkton  in  SifW^,  was  to  end*  wrote  to  her  mother  de- 

•iriog  her  to  look  out  for  a  place  for  bier;  which  she 

did  and  in  consequence  treated  with  Mrs,  Peck,  wife  of 

tfce  Rev.  I^enriek  Ptck,of  Ruskaft,  ffilt^.  Upon  which 

Mrs.  Ffifik  informed  her  that  she  would  give  her  |ht 

Kime  wages  as  she  did  to  her  other  servants  (bekig  let 

^ineas  a  year  and  a  guinea  for  tea),  and  wait  till  she 

came  down,  and  desn^  that  she  would  comie  as  quick*- 

ly  as  she  could,  bat  the  moll^er  made  no  absoliite'iigres«> 

fiient  fpr  her  daughter,  but  afterwards  informed   her 

that  she  had  got  a  place  for  her  if  she  liked  it.    Tbt 

pauper  lef^  her  service  in   tfisfon  immediately  on  ila 

expiration,  and  vent  into  Wiltshire  witbont  delay,  an4 

arrived  on  Sflfurrffly  the  16th  of  Oelo6*r,  at  her  moi. 

foex'8  near  itj^Matf^  and  on  Mmdey  the  lliib^  Mr.  Ptdi 
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1806.        Applied  to  hjsr  to  know  if  she  liked  to  come  into  his  ser* 
The  Kino    ^'^^'  Spying  that  he  wanted  her  to  come  immediately 
vfjsHi       as  he  had  company  to  dinner.    She  went  to  Mr.  Peck*% 
pf  RusHAL^,  house,  and  then  it  was  for  the  first  time  agreed  between 
Mrs.  Ptcit  and  her,  that  the  wages  should  be  ten  gui* 
neas  for  the  year  and  a  guinea  for  tea  (which  was  the 
$ame  as  she  had  given  to  her  other  servants)  with  li^^^ 
berty  of  parting  at  a  month's  wages  or  a  month's  warn* 
ing.    She  then  went  to  work,  and  continued  in  Mr. 
Pfck*&  service    until  old  Michaelmas  day  following. 
^  About  five  weeks  before  that,  she  gave  her  mistress  no- 

tice, that  she  should  quit  her  service  at  the  next  old 
ikficA/7f /mas  day  following.  On  the  said  o\d  Michael- 
mas  day  1803,  the  pauper  came  to  her  mistress  to  receive 
her  wages,  who  paid  her  the  whole  year's  wages,  and 
the  guinea  for  tea,  bat  told  her  she  wanted  a  weel(  of 
serving  out  her  year.  The  pauper  said  she  was  willing 
to  stay  another  week^  but  the  mistress  replied  that  it 
did  not  signify,  as  she  had  got  another  servant  in  her 
place  who  was  then  in  the  house  (which  she  in  fact 
was),  she  then  left  the  house  and  never  returned  into 
the  service  afterwards;  upon  which  facts  the  court  of 
quarter  sessions  were  of  opinion  that  the  pauper  wa< 
pettled  at  H\uhalL 

Topping  and  Dotley,  in  support  of  the  order  of 
sessions ;  ^*  This  is  a  case  upon  a  question  of  whether 
Iher^  WAS  Vk  dissolution  of  tlie  contract :  or  a  dispensar 
iion  of  the  service ;  and  it  is  a  dispensaiion  of  the  ser^ 
vice  and  JIQt  9  dissolution  of  the  contract,  for  when 
the  servant  applusd  (o  her  mistress,  she  said  she  did 
fiot  consider  ^hat  ^h^  co^ld  quit  at  Michaelmas  1803« 
N  find  told  her  thi^t  shp  hf^d  not  served  her  year,  but  bad 
another  week  longer  to  serve,  and  there  is  nothing  in 
the  case  to  shevy  thuf  either  one  qr  the  other  thought 
^he  cpntract  was  dissolved,  the  inajd  afterwards  saying 
she  js  willing  sefv^  for  the  \y?e||,    AUhough  the  mi^- 
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»si  does  not  say  that  she  will  keep  her,  yet  she  ^s       18O6. 
)t  say  thai  the  contract  is  at  an  end,  but  that  it  does    jhTKnta 
It  signify  as  she  has  got  another  servant  in  the  house.       ^e^tts      ^ 
I  all  the  cases  the  court  lias  been  rather   inclined  to  'of  rVsbI  *u 
ok  to  a  dispensation  thi^n  a  dissokiltoit  of  ^he  con 
act." 

Lord  Ellenborough,  C.  J.     without  hearing  the 
ther  side ;  *'  Has  not   the  court  in  the  cases  of  the 
iitig  V.  Sudbroot,*  and  the  King  v.  King's  Pyon;f  laid 
own,  that  the  mode  of  trying  the  question,  whether  it 
»  a  iissolnticn  of  the  contract  or  not,  is  to  see  whether 
he  master  has  the  means  of  compelling  the  servant 
JO  return  to  the  service.     Here  then  was  no  absolute 
agreement  made  by  the  mother,  for  her  daughter,  but 
when  she  got  to  Mr.  Peck's  house  it  was  for  the  first 
time  agreed  that  she  should  have  ten  guineas  a  year 
and  a  guinea  for  tea,  with  liberty  to  quit  at  a  month's 
wages  or  a  month's  warning.  She  gives  notice  a  month 
before  her  time  is  up,  and,  at  old  Af2cA/ie/masday,whea 
the  notice  expires,  goes  to  her  mistress  for  her  wages, 
who  says  that  she  will  give  the  wages,  but  she  has  a 
l^eek  longer  to  serve,  and  she,  the  pauper,  says  the  is 
willing  to  stay  another  week  ;  but  the  mistreiis  replies 
that  it  does  not  signify,  because  she  has  another  ser- 
vant in  the-bouse.     The  question  is  whether  this  is 
euoagh  to  determine  the  contract,   and  if  it  is,  there 
i«  no  settlement  gained.     Now  can  there  be  a*  doui)t 
of  it?  The  one  says  I  will  quit  at  the  end  of  the  mouth, 
l>eing  old  Michatlmas  day,   the  dthef  after  some  ob- 
jection says,  there  is  your  money  I  have   got  another 
•ervant.     If  any  body  had  harboured  this  person  could 
one  say  that  an  action  would  be  mnintainablc  on  the 
(opposed  existence  of  the  relation  of  master  and  ser^ 
vant  ?" 
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18M.  Grok,  J.  ''  There  ttillst  be  in  thtse  ca^s  a  i^r?tilg| 

ThTK^iA     ^'  •  y^*""  under  4  hiring  for  a  year.    Th»  hiring  ia 

verw        not  very  expressly  slated,  bttt  il  appeiirs  to  be  fot  a 

^^oSKvtuA^^  J^^^f  and  the  servant  had  liberty  of  quitting  on   4 

month's  notice.     In  that  county   hiring  it  generally 

at  old  Michaelmas  day,  and  she  gives   notice  in  orde^ 

to  quit  at  old  Michaelmas  day,  that  she  may  the  belter 

get  a  service.    The  mistress  considers  that  as  a  good 

notice,  and  hires  another  servant/* 

Lawbence,  J.  '' Here  are  two  questions,  lurst, 
trhether  the  hiring  is  not  for  a  year  from  old  Michael* 
flRas  day,  and  if  not,  whether  the  interval  between  the 
old  Michaelmas  day  and  the  1 8th  of  October  was  dis* 
pensed  with,  as  to  the  service.  Upon  the  first  questioa 
there  is  no  pretence  to  say  >  thai  Uie  hiring  was  before 
the  18th  day  of  October.  She  applied  to  her  mothei 
at  old  Michaelmas  day  to  gel  her  a  place,  but  thoogb 
terms  were  proposed,  no  absolute  agreement  waamadei 
and,  at  the  ]8th  of  October,  nothing  is  said  aa  to  any 
{hing  which  has  passed^  but  the  agreement  is,  to  be 
paid  ten  guineas  a  year,  a  guinea  for  tea,  and  libertjf 
to  quit  at  a  month's  wages  or  month's  warning.  The 
•  service  commences  fronr  that  time;  both  parties  ao 

consider  it.  Then,  at  the  expiration  of  the  noticei 
the  mistress.says,  here  is  your  wages  for  a  whole  yeari 
but  you  have  a  week  more  to  serve.  The  girl  does  not 
stay  until  the  week  is  up,  but  says,  she  is  willing  id 
serve  the  week.  Ho,  says  the  mistress,  I  have  goi 
another  servant.  This  is  clearly  a  dissolntion  of  tht 
contract." 

Le  Blanc,  J.  '^  The  isessions  have  not  found  ^he« 
the  hiring  was,  but  it  cannot  be  contended  that  it  is  ^ 
hiring  from  the  day  when  the  mother  had  convened 
with  Mrs.  Peck  as  to  her  daughter's  coming  to  Irve 
with  her;  but  in  the  absence  of  other  circumstances  to 
fix  the  time,  it  must  be  taken  from  the  18th  of  October. 
The  next  question  is,  whether  there  was  a  dispensation 
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of  ihe  «ervioe  between  the  two  days.  As.totbat  pointy       iS06. 
the  agreement  for  putting  an  end  to  the  service   at  a    xhe  Kmo 
month's  warning  distinguishes  it  from  the  cases  of  dis-        versus 
pensation,  for  the  servant  after  giving  due  notice  has  ^of  ^i^w»aALi!!* 
determined  the  service." 

Order  of  Sessions  quashed. 

The  King  against  the  Inhabitants  of  Topsham, 
Devonshire. — June  lUh. 

A  pauper  apprenticed  to  a  mariner  o/'Top&ham,    to  serve  ^»  pgop^r 
board  a  ship  trading  f pom  Poole  to  Shields,  is  at  Poole  wiM  Sttttlemcnt 
tke  vessel  in  the  course  of  his  service^  where  his  master  be-  M»rii*ef  *^*' 
comes  a  bankrupt^  and  the  service  is  terminated^  and  there 
resides  more  than  forty  days  sleeping '  on  board  the  vessel ; 
held,  that  he  gains  a  settlement  at  Poole. 

IJPON  an  appeal  to  the  court  of  quarter  sessions  by     xi»e  Kiwa 
the  churchwardens  and   overseers  of  the  poor  of  ^    'f**!^ 

,  -  .  ,  ^  the  luhabitanU 

tne  parish  of  St.  Jamest  in  the  town  and  county  o.f  of  Tufs«a«. 
Poole,  from  and  against  an  order  made  by  two  justice^^ 
whereby  Samuel  Cotter  was  removed  from  the  parish  of 
Topsham  in  the  county  of  Devon  to  the  parish  of  Poole  . 
or  town  and  county  oi Poole  aforesaid  as  the  place  of  his 
last  legal  settlement.'  This  court  upon  hearing  all 
parties  concerned  and  their  counsel,  doih  quash  the 
said  order,  and  the  same  is  hereby  quashed  accord- 
ingly! subject  to  the  opinion  of  ih^  court  of  Kings 
Bench  on  the  following  case  : — It  appeared  that  the 
pauper  Jo/m  Cotter,  at  the  age  of  twelve  years,  was^ 
bound  by  indenture  apprentice  as  a  mariner  to  David 
Sweetlands  of  Topsham,  ship-owner  and  coal  merehant. 
He  served  his  said  master  for  three  years,  during  which 
he  made  several  voyages  and  returned  to  Topsham,  re- 
siding there  the  intervals  between  the  voyages,  some- 
times two  months.  His  last  voyage  was  on  board  the 
Htvcurd  of  Topsham^  which  sailed  first  to  Shields  and  . 
NO.  xxxiv.  N.  s.  S  N  .       , 


458  Cest^  i^  B.  It.  in  Trinity  Term, 

1806.  from  thence  to  P^Ie  with  a  cargo  of  coals.  The  pad* 
TiuilKf  iro    P^^  remained  at  Pooh  upwards  of  forty  dayt,  and  alept 

tertut  every  night,  during  that  time^  on  board  the  said  Tesael  as 
**omfie^^^^  it  lay  alongside  the  quay.  He  learnt,  whilst  he  was 
there,  that  his  master  was  become  a  bankrupt,  and  gone 
from  Topskam,  in  consequence  of  which  he  applied  to 
Mr.  Penny,  the  agent  and  consignee  of  the  vessel,  for 
money  to  enable  him  to  return  to  Topiham.  The  agent 
supplied  him  with  half  a  guinea  for  that  purpose.  On 
his  arrival  there  he  resided  with  his  uncle;  not  being 
able  to  find  his  master  whom  he  has  never  seen  or 
served  since.  The  indentures  were  offered  to  be  given 
up  by  one  of  the  assignees  of  Sweetland^  but  were  not 
in  fact  given  up  until  after  they  expired.  Before  the 
inerits  of  the  case  were  gone  into  at  the  sessions  an  ob- 
jection was  taken  by  the  counsel  for  the  appellants  to 
the  order  for  its  uncertainty,  and  in  other  respects  it 
was  proved  that  there  was  no  such  parish  as  Pook,  but 
that  the  parish  is  St.  Jatne^B  in  Poole.  In  that  town 
and  county  there  is  no  parish  but  St.  Jame$*s ;  but  this 
objection  was  overruled. 

Sir  ViCART  GiBBs'and  PaLL  endeavoured  to  bring 
this  within  the  case  of  casual  residence  at  a  watering 
place. 

East,  contri,  was  not  heard. 

By  the  Court.  "  This  is  not  like  a  casual  lesi- 
dence ;  it  is  the  only  residence  yfhich  he  can  have  in  the 
course  of  his  apprenticeship.  If  he  were  not  settled  ia 
Poole  he  could  not  be  settled  any  where  to  &igland:* 
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1106. 

The  Kino  against  the  Lobo  and  Steward  of  the  Map    . 
nor  of  Chbrtsit^  Surry. — l6tb  Sunt. 

DrvJM  tQ  A.  for  life^  ftm^inder  to  iht  lawful  inue  of  her  body  DeTue.  K9tate 
in  9ueh  part9^  shares^  and  proportiom,  manner  and  form  a*  ***  ^^^ 
she  by  will  should  Umit  and  appoint ;  and^  in  default  thereof^ 
to  all  and  every  the  children  of  A,  and  their  heirs^  aM  tenants  .   . 
in  commom  and  not  as  joint  tenants^  and  in  default  of  suck 
issue  to  the  right  heirs  of  the  testator:  Held  that  a  child 
rf  A.  took  an  estate  in  fee  and  not  in  tail, 

QN  a  motion  for  a  mandamus  to  the  lord  and  stew-    TheKiiiQ 

ard  of   the  manor  of  Chertteu  Bermond  in  the  ^,    ^^^*^     ^ 
county  of  Surry,  to  admit  Thomas  Hoaae  .to  the  en*  ST£WAmo  of 
lirely  of  certain  copyholds^  held  of  the  said  manor.  ^^^JJJJiJ^ 
It  was  by  the  permission  of  the  courts  and  with   the 
consent  of  John  Acton,  (the  person  interested  in  re* 
sistiQg  the  rule),  agreed  that  the  facts  might  be  stated 
for  the  opinion   of  the  court,  and  that  the  issuing  of 
a  peremptory  writ  of  mandamus  should  depend  on  their 
opinion,  whether  the  said  Thomas   Hoade  is   entitled 
to  the  entirety  of  such  premises  or  only  to  an  undivid* 
fd  moiety  of  them  as  tenant  in  tail  in  common,  with 
the  said  John  Acton.     In  pursuance  of  this  permission 
the  parties  have  mutually  admitted  the  following  facts : 
^d  of  February,  1780,  William  Goring  being  seised 
of  the  pneipi^es  in  question,  and  having  surrendered 
them  to  tbe  use  of  his  will,  and  having  an  only  child 
Rebecca,  th«  wife  of  John  Hoade,  by  his  last  vvill  duly 
e)i:ecuted,  devised  the  same  as  follows ; 

*.*♦  I  give  and  devise  unto  my  daughter  Rebecca  Ifoade, 
^H  that  my  messuage  uith  the  appurtenances  situate  and 
Wing.in  Chcrtscy'on  tbe  east  side  of  a  street  there  called  IVind^ 
tor  street,  and  now  in  the  occupation  of  Joseph  Cobb.  And 
also  my  copyhuld  lands  in  Cherts ey   aforesaid  called  Dobles 
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1806.        Brooks^  to  hold  to  her  and  ber  assigns,  during  her  natuiftl 
^.    --  life  ;  and  from  and  after  her  decease,  I  give  and  den»  tbi 

Toe  Kivo*  ii_i_^ 

rer«»#  Said  messuage  and  lands  unto  my  grandaugbter  lUorcca 
the  Lord  and  /f^ffrftf  and  her  assigns,  during  her  natural  hfe;  and  from 
theMauorof  and  after  the  determination  of  that  estate,  I  give  and<teTi»e 
CutUTstY.  |),Q  5nid  messuage  and  lauds  unto  Fratfcit  Uayna  andJoia 
JUoadCf  and  their  h«irs«  during  the  life  of  my  said  graD- 
daugbter  Rebtcca  Hoade^  upon  trust  to  preserve  the  contin- 
gent remainders  hereinafter  limited  from  being  defeated  or 
destroyed,  and  for  that  purpose  to  make  entries  ana  bhog 
actions  as  occasion  shall  require ;  nevertheless  to  peimil 
and  suffer  my  said  grandaugbter  Rebecca  Hoade  to  receife 
and  take  the  reqts,  profits,  and  issues  thereof,  during  her 
patural  life.  And  from  and  after  the  determination  of  thit 
estate,  to  the  use  and  behoof  of  the  lawful  issue  of  the  M^ 
of  the  said  Rebecca  Hoade^  in  such  parts,  shares,  and  propor- 
tions, manner  and  form  as  the  said  Rebecca  Hoade  my  gran* 
daughter,  whether  sole  or  married,  shall  by  her  last  will  ukI 
testament  in  writing,  attested  by  three  or  more  credible  wit- 
nesses, or  by  any  deed  or  writing  purporting  to  be  her  last 
yfiil  and  testament  to  be  executed  in  the  presence  of  the  like 
purober  of  witnesses,  direct,  will,  limit,  or  appoint  the  same, 
and,  io  default  of  such  direction,  will,  limitation,  or  ap- 
pointment, to  the  utf  apd  behoof  of  «11  and  every  the  cliil- 
dren  of  my  said  gmndaughier  Rebecca  Hoade^  lawfully  to 
be  begotten,  and  their  heir$  as  tenets  in  common,  and  sot 
as-joiut-tenants,  and  in  default  of  suchissue|  to  thf  use  o( 
my  own  right  heirs  for  ever," 

The  testator  died  in  1780,  leaving  the  »aid  fifi^c 
ta  Hoade,  his  daughter  and  also  the  said  Rebtcca 
Hoade,  the  grandaughter  and  devisee^  and  two  odier 
grandchildren,  viz.  Thotnas  Hoade,  the  prosecutor  of 
the  mandacDus,  and  Jnn  Hoade,  (who  after yri^rds  in- 
termarried with  Samuel  Jcton,  and  is  since  dead,  leav- 
ing the  said  John  jlcton  her  only  son),  the  brother 
and  sister pf  the  said  Rebecca  Hoade,  the  grandaugb- 
ter. Mrs.  Hoade  the  daughter  held  the  premises  ia 
question  frotn  the  testator's  decease  till  her  death  in 


In  the  Forty-Siith  Year  of  George  III,  4j5w 

^90^    when    her    daughter    Rebecca   took    posses- 
on ;    the    last  named   Rebecca    married    Benjamin 
atVfv  whodied  in  1796;  and  she  herself  died  in  1797    ,    «'*"»"    ^ 
ithoai  having  nrade  any   eltectual  direction  or  ap-   SrswABoof 
ointment  of  such   premises,  leaving  an   only  child  the  Manor  of 
lary  Jnn  Bailey,  who  by  her  guardian  received  the 
!nls,  but  was  non  admitted^  and   died  an  infant  and 
ilhout  issue  on  the  15th  o{  February,  1802.  The  pro- 
:ciitoris  her  maternal,  heir  at  law.  Ann  Jcton  survived 
er  sister  Rebecca  Bailey,  and  died  iu  the  life-time  of 
iary  Ann  Bailey,  leaving  the  above  John  Acton  her 
nly  son,  who  on  the  24th  of  January,  1804,  was  ad- 
mitted (by  his  guardian)  to  an  undivided  moiety  of  the 
aid  copyhold  premises. 

Marhyat.  ''The  prosecutor  contends,  that  the 
absolute  fee  vested  in  Mary  Ann  Bailey,  the  infantf 
ifter  tile  decease  of  her  mother,  who  is  described  in 
he  will  as  the  testator's  daughter  Rtbrcca  Hoade,  The 
iefeudant  claims  a  moiety  under  the  devise  over  in  de-* 
fault  of  such  issue,  he  be'ng  the  testator's  heir  at  law, 
At)d  Acton  being  entitled  to  the  other  moiety.  The 
question  arises  upon  the  construction  of  the  devise  over 
after  the  life  estate  to  the  issue  of  the  body  of  Rt» 
b(cca  Iloade,  and  the  subsequent  devise  over  to  the 
ciiildren  of  Rebecca  Hoade,  and  it  must  be  contended 
^hat  *  lawFul  issue  of  the  body'  means  heirs  of  the  body. 
^0  the  word  children  of  Rebecca  Iloade  must  mean  the 
««me  thing.  An  heir  may  be  a  collateral  heir,  but 
ciiildren  must  mean  issue  of  the  body.  In  JJoe  d. 
Combcrbach  v.  Verryu,*  there  was  a  devise  to  Dorothy  ^ 

Comberbach  for  life,  with  a  power. of  leasing  for  a  term 
not  exceeding  seven  years;  remainder  to  all  and  every 
the  children  of  Dorothy  Comberbach,  begotten  or  to 
be  begoiien  on  her  body  by  hw  nephew  James  Com- 
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18M.       berbach  and  their  heirs  for  ever,  to  be  eqnally  divided, 
-.jj^j^jj,^    if  only  one  child  tbea  to  such  one  and  his  heirs ;  and 
vertut     ,  in  diefault  of  such  issue  to  Janui  Comberbach  for  life; 
^Ew^AHVof  ^^^  &f(^'  ^^  decease  of  the  survivor  of  DoroUuf  and 
lU  Manor  of  Jmnei  Com&er^acA,  without  issue  as  aforesaid,   loand 
among  all  and  every  the  children  of  his  nephew  Roger 
Comberbach  and  of  B.  Ptrryn  respectively  begotten  or 
to  be  begotten  on  the  bodies  of  their  respective  wives, 
and  to  his  niece  £.  Adam$,  and   to  the  heirs  of  soch 
childrenof£.^c/iiin$  respectively  in  manner  theivis 
mentioned  ;  remainder  to  the  devisor's  own  right  heirs. 
,  And  the  question  was,  whether  by  the  birth  of  a  son 

o(  Jamts  and  Dorothy  Comberbach,  the  contingent  re- 
mainders were  not  defeated  ?  and  the  next  question, 
whether  in  consequence  of  their  children  dying  in  the 
life-time  of  Jam€$  and  Dorothy  Comierback  they  would 
not  revive,  the  interest  of  the  children  never  taking 
effect  in  possession  although  it  vested  in  interest  ?  And 
it  was  held,  that  by  the  birth  of  such  a  child,  who 
died  in  the  life^time  of  the  tenant  for  life,  the  remain- 
der over  was  defeated.  Here  the  child  was  in  pos- 
session, and  there  is  nothing  in  this  case  to  turn  upon 
the  remainders  being  divested  by  the  birth  of  a  subse- 
quent child  as  in  that  case,  but  whether  thin  infant  did 
not  take  the  estate  in  fee.  It  was  said  in  ,that  case  that 
there  were  plain  words  importing  a  fee,  and  there  was 
QPthing  by  necessary  implication  to -divest  it;  that  in 
default  of  such  issue  could  not  apply  to  the  heirs  bot 
only  to  the  children  of  the  devisee  :  that  it  was  not  in 
default  thereof,  which  might  include  the  heirs,  but  in 
default  of  such  issue,  which  could  not  apply  to  the 
heirs.  Lodingiofu  v.  Kymc^  was  devise  to  J.  for  life, 
and,  if  he  has  issue  male,  to  such  issue  male  and  bis 
heirs,  and,  if  he  die  without  issue  male,  to  B.  and  his 
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eiri ;  beW,  J.  hoa  bat  An  estate  for  life,   and  both       tw$^ 

rmainders  are  contingent.    And  here  the  object  of    ^he  Km* 

ic  tesUtor  is,  that  if  his  grandanghter  had  issue,  ^^^^'^^^ 

ley  should  take  the  estate  in  fee,   and  the  'Words  in  Steward  qC 

efault  of  such  issue,  are  sensible  if  referred  to  children,  *^J^J^^ 

tit  not  so  if  referred  to  and  to  mean  heirs.    In  Good* 

ght  Y.  Dunham/^  a  devise  to  children  and  their  heirs 

as  held  to  be  a  remainder  in  fee.   Here  also  it  is  given 

)  the  children  and  their  heirs  as  tenants  in  common, 

nd  not  as  joint-tenants;  but  if  they  were  tenants  in 

ul,  the  latter  words  would  be  insensible ;  for  there 

annot  be  a  joint  tenancy  in  tail  between  a  man  and 

lis  sister,  nor  between  two  men,  nor  between  any  man 

ind  a  woman  who  cannot  marry  with  him.t     He 

herefore  contended  that  the  devise  to  the  children  of 

Rebecca  Hoade  was  a  contingent  remainder  in  fee, 

nrbich  vested  upon  the  birth  of  any  child,  and  could 

lot  be  divested  by  his  decease. 

Sir  VicARY  GiBBS,  con/r^.  ^*  Mary  Jnn  Bailey, 
the  grandaughter  took  an  estate  tail,  and  on  her  death 
the limitatioo  over  to  the  children  of  Rebecca  Hoade, 
namely,  the  prosecutor  of  the4#tndamusj  ThomasHoad^ 
and  the  descendant  of  jinn  Hoade^  the  defendant  John 
Acton,  took  effect.  The  testator  knew  that  there  were 
children  both  oi  Rebecca  Bailey  2XkA  Mrs.  Acton  alive, 
and  he  intended  to  provide  for  both  ofthem,  but  if  the 
construction  in  favour  of  the  prosecutor  is  to  prevail, 
then  if  shehad  several  children,  and  all  died  under  the 
«ge  of  181  years,  the  eldest  son  of  Rebeccalloade  or  bis 
heir  would  take  that  which  be  gives  over  to  Jnn  Jcton 
Aud  Thomas  Hoade,  The  term  default  of  such  issue 
nay  be  considered  as  ambiguous,  referring  either  to 
the  children  last-mentioned  who  are  issue,  or  to  the 
issue  of  the  body  of  Rebecca  lloade  first  meutioned. 


•  I^ougi  251.     t  Com.  Dig.  Estates,  K.  1  Co.  Liti,  124. 
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1806^       In  Doe  d.  Comberbqch  v.  Perryn,  the  words  are  t* 

TbeKijfo    ^l^^ir  ^^^^  ^^^  evfiFt  and  though  a  niaa  may  sometimes 

cewu.        mean  by  the  words  heirs,  heirs  of  the  body,  yet  when 

theLoiii>and   .  -^  .  ,     ,     .       ..  . 

Sti^ward  of  he  uses  the  words  heirs  tor  ever,  that  mast  mean   aa 
'ciftjiwEY^  estate  in  fee,  namely  to  heirs  that  will  endure  for  ever, 
and  in  that  case  the  testator  had  expressly  given  an 
estate  to  one  person,  and  the  heirs  of  his  body,  a  cir« 
conastanceon  which  JBu/Zer,  J.  relied  very  much  in  giv- 
ing his  judgment.     Lodingtou  v.  Kyme,  is  not  strictly 
io  point;  for  there  the  words  were,  if  he  have  issue 
male  to  his  heirs  for  ever,  and  if  he  die  without  issue 
then  over.    So  in  Goodright  v.  Dunham,  tl).e   words 
were  aUd  in  case  he  dies  without  issue;  he  gives  the  same 
premises  to  his  daughters  and  their  heirs,  and  the  words 
were  not  as  here,  in  default  of  such  issue.  Of  an  estate 
so  limited  in  tail,  there  might  be  a  joint  tenancy,  as,  if  he 
had  given  it  to  them  jointly,whether  sons  and  daughters 
or  not,they  would  take  asjoint-tenants  for  life  with  seve- 
ral inheritances.*    He  cited  also  Lezvis  d.    Ormond  v. 
fVaters.f    In  the  case  of  Ives  v.  Legg,t  ^^^  words  in 
default  thereof  were  said  to   comprise  both   contin- 
gencies ;  as  well  that  of  there  being  no  children  as  of 
the  devisee  having  chiWr^n  and  they  dying  in  her  life- 
time, and  here  the  words  in  default  of  such  issue  may 
by  reference  to  the  first  part  of  the  sentence  apply  to  a 
default  of  heirs  of  the  body.    This  case  resembles  that 
of  Ive$  V.  Legg,  and  must  be  governed  by  it. 

Car.  mdv*  vuft. 

And  on  ihis  day  the  judgment  of  tlie  court  was  de- 
livered to  the  effect  following,  by 

Lord  Ellen BOROu an,  C  J.  '^  The  question  raised 
in  this  case  is,  whether  there  are  words  in  the  will  to 


Liitkion,  s.  283.         +  6  East,  336.         $  See  the  note  to 
'    tliecase  of  Doe  v,  Vtrryn^  3  T,Rep,  ut  su|)ra« 
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sbew  an  intent  to  restrain  the  devise  to  the  children  of  i806, 
the  gfandaagbter,  Rebecca  Hoade,  and  their  heirs,  to  xhelExito 
mean  beirs  of  the  body.,  and  to  give  them  opl j  an  estate  ventt$ 
tail.  There  is  no  doubt  thai,  according  to  the  commo  n  $t  t  w"  » tlif 
and  ordinary  meaning  o£  the  words  they  must  take  a  <he  Manor  of 
fee.  The  devise  is  in  this  form  :  '*  To  Rebecca  Hoade, 
the  daughter,  for  life;  remainder  to  Rebecca  Hoade,  the 
grandaagbter,  foP  life  ;  remainder  to  the  lawful  issue 
of  her  body  in  such  ports,  <Aare5,  and  proportion,  man^ 
ner  Bndform,  as  the  said  Rebecca  Hoade  my  gran- 
daaghter  shall^  by  her  will,  direct,  will,  limit,  or  ap« 
point ;  and,  in  default  of  such  direction,  will,  limi* 
tation,  or  appointment,  to  the  use  and  behoof  of  all 
and  every  (he  children  of  my  said  grandaughter  Re* 
bccea  Hoade,  lawfully  to  be  begotten  and  their  heirs, 
as  tenants  in  common,  and  not  as  joint-tenants;  and 
in  default  of  such  issue  to  the  use  of  my  own  right 
heirs/^  And  it  is  said,  by  the  limitation  over  in  de* 
fault  of  such  issue,  the  testator  meant  his  other  grand 
children  to  take,if  the  children  of  his  grandaughter  Rc'^ 
becca  Hoade  should  die.  I  f  the  words  had  been, '  and  they 
shall  die  without  issue,'  it  would  have  been  clearly  so ; 
but  that  event  is  not  expressly  provided  for ;  and  why 
might  not  the  testator  intend  to  give  the  estate  abso*  ' 
lutely  to  the  children  of  his  grandaughter,  if  she  had 
any,  and  if  not,  then  to  his  right  heirs  ?  The  construq- 
lion  contended  for,  that  in  default  of  such  issue  must 
mean  issue  of  tlie  body,  would  be  more  obvious  if  the 
devise  to  the  children  of  the  grandaughter  Rebecca 
were  aa  immediate  devise ;  but  that  is  uol  the  case  ; 
it  is  a  devise  after  a  power  of  appointment,  to  the  issue 
ef  her  body  ia  Auch  parts,  shares,  and  proportions> 
manner  and  form  as  she  shall  appoint*  This  in  the 
eonrseof  the  argument  is  said  only  to  be  a  power  to  ap- 
point the  shares  and  proportions  aniongst  the  children 
in  tail.  If  so  that  would  furnish  an  inference  that  the  li* 
«a«axxiv.  «.  t.  3O 
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1805.        mtution  to  takt  place  in  defaalt  of  appoiDtmeDt  wonid 
the  KiKo    ^  ^°  eslate  tHil,  but  we  think  this  devise  giTtes  eqaallj  i 
theL^'^'^  d  P^''^^'  ^^  appoiotment  io  fee.  It  is  not  necessafy  to  give 
6TEWAKD  of  an  opinion  upon  that  subject^  yet  when  the  words 'maii- 
the  Manor  q(  n^y  ^^  J  f^^^ ^^ » ^^e  used  with  those  applicable  toadi?iiiot 
m  parts  and  shares,  something  more  must  be  under- 
stood in  order  to  give  effect  to  idl  thewords,  than  a  mere 
power  of  nnequal  di  vision  ofihe  estate  in  a,  limttad  de- 
scent: and  if  soj  it  must  be  a  power  to  appoint  ia  fee. 
Under  this  power  the  children  might  have  an  estate  ia 
feegiveb  to  them;  then  how  can  we  say  that  by.theii* 
mitalion  appointed  as  a  substitution  of  the  power,  th« 
testator  did  not  give  as  large   an  estate  as,  uader  the 
powei",  might  have  been  given   to  the  children*  aii4 
their  heirs.    The  limited  construction  contended  fbi> 
upon  the  words  in  default  of  such  issue,did  not  prevail 
in  Doe  d.  Comber  bach  v.  P^rryn,  though  the  aathorily 
of  lies  v.  Legge  was  much  pressed,  and  in  Doc  d.  Per- 
ryn,  Mr.  Justice  Bu/ler  laid  it  down  that'  iasoe'and 
^childicn' were  synonymous.    Tire  limitation  over  in 
Ives  V.  Legge  was  '  in  default  thereof.*  As  to  thfe  arga« 
hientof  a  difference  between  the  authorities  upon   the 
words,  '^  if  he  dies  withoutlssue,  and  in  default  of  sach 
issue^' this  is  a  distinction  without  a  dilFecenoe.     Hie 
lordship  then  noticed  the  want  of  the  leasing  power 
in  this  case,  tvhich  was  in  the  case  of  Doe  d*  Ounbcr-. 
bach  y,  Perryn,  and   again   considered  the  efieot  of 
the  power  of  appointment,  and  observed  that  the  tes* 
tator  might  possibly   have  meant  a  general  failure 
of  issue.     He  observed  also  that  in  Lewis  d.  Ormond 
V.  Waters,  it  was  clear  the  testator  meant  that  the  somi 
should  talve  estate  in  succession,  which  ooold  only  be, 
by  taking  estate  tail. 

Rule  absolute  for  Uie  ^ 

P£R£MPTOUY  MANDAMUS. 


K"- 
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Tlie  KiHG  agoimi  the  West  Biding  of  ibe  CooQiy  of       '•^• 
•Yo«K.— Ji4we.fi Is^    . 

^W-'^fre  the  road  atthe'cnd  of  a  public  bridge/or  300  yards  lay  County,kridge. 

•      in  severatparti  ofa  pamhcalled  Mears,  and  was  out  ofrtpair^  HlguiTy"'" 
and  the  couHfy  was  indicted f^r  not  repairing^  and  pleaded  Pltmding, 

■  not  g^tp :  held,  upon  special  verdict ^  that  upon  such  a 
plea  <vidmice  of  ancient  vsage  for  the  mean  to  repair^  and 
nut  ike  county  was  inadmissible ^  and  there  must  iu  such  a 
ease  be  a  verdict  for  the  crown  upon  the  plea  of  not  guilty^  ^ 

if  the  bridge  te  a  public  bridge^  and  the  road  out  of  repair. 

TNDICTME NT  states  that   froi4  the  time  whereof    TheKiita 

the  memory  uf  man  is  ngt  to  the  contrary,  there  was  .jj^j^^'^Jj 
aod  yet  is  a  certain  common  and  ancient  king's  high-     oftheWesi 
way,  leading  from  the  market  town  of  Manchester  in     ^  y^^^ 
tiie  county  palatine  oi'  Lancaster,  in,  through,  and  over 
the  township  of  Quick  in  the  west  riding  of  the  county 
of  YorA  aforesiiid,  used  for  all  the  liege  subjects  of  • 
oursaidlord  the  jcing,  and  his  predecessors  for  them- 
.  fielyes-and  with  their  /torses,  coaches,  carts,  and  carria- 
*gVf  (Pg9>  return,  pass,  ride,  and  labour,  at  their  will  and 
pleasure;,. and  that  certain  parts  of  the  same  king's 
,.CQiXimon    highway  at  the  ^aid  township  of  Quick,   in 
,th^  said  west   riding  of  the  said  county  of  For/:,  (to 
,  wit,)  a  certain  part  thereof  lying  next  adjoining  to  the 
west  epd  of  a  certain  public  bridge  called  Tamcwatet 
bridge^' and  within  the  distance  of  300   feet   thereof, 
beginuing  at  the  west  end  of  the  said  public   bridge 
there,  and  extending  from  thence  westwards^,,  contain^ 
ing  in  length   forty-fiv^  feet  and    in    breadth   twenty- 
one  feet,  and  a  certain  other  part  thereof,  iyiug  next 
adjoining  to  the  east  end   of  tlie    said  bridge,  and  ex-, 
tending  from  Ihence  eastward^,  contaiuing  in  Itn^tU 
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1806.  150  feet,  aad  io  breadth  %\  feet,  on  the  Sd  day  of 
XU^Ktvm     M.arch  in  the  4ftd  yeafof  the  reign  of  onr  sofereign 

2!]!?  ^^^^  ^^^*  ^^^'  "^^  '^'"S  °f  **^®  united  kingdom  of 
•#  tbe  w««t  Grfu^  Britain  and  Ireland^  defender  of  the  faith,  tod 
Riding  of  continually  afterwards,  until  the  day  of  the  taking  of 
this  inquisition  at  the  said  township  of  Quicks  in  ibe 
west  riding  of  the  county  of  York  aforesaid,  was  and 
yet  is,  very  ruinous,  miry,  deep,  broken,  and  io  sach 
decay  for  wlant  of  the  due  reparation  and  ameodoeot 
of  the  same  ;  so  that  the  liege  subjects  of  our  said  lord 
the  king,  through  the  same  way  with  their  borsei» 
coaches,  carts,  and  carriages,  could  not  during  ihe  time 
aforesaid,  noryetxan  go,  return,  pass,  ride  and  labour, 
without  great  danger  of  their  lives  and  thelossof  tbeir 
goods,  to  the  great  damage  and  common  nuisance  of 
all  the  liege  subjects  of  our  said  lord  the  king,  through 
the  same  way  going,  returning,  parsing;,  ridibg,  and 
labouring,  and  against  the  peace  of  our  said  lord  ibc 
king.  Ills  crown  and  dignit}-,  and  against  the  form  of 
the  statutes  in  that  case  made  and  provided.  And  that 
the  inhabitants  of  the  west  riding  of  the  said  couotj  of 
York,  the  common  highway  aforesaid^  (so  as  aforesaid 
being  io  decay,)  of  right  ought  to  repair  and  amend, 
when  and  so  often  as  it  shall  be  necessary.  To  this 
.  indictment  the  defendants  plead  the  general  issue,  not 
guilty.  And  the  jurors  of  the  said  jury  by  the  sheriff  of 
the  said  county  of  York,  for  this  purpose  impannelled 
and  returned ,to  wit,8cc.at8cc.  being  called,  come,  who 
being  tried  and  sworn  to  speak  the  truth  of  and  conceit* 
ing  tlie  premises  in  the  indictment  aforesaid^above spe- 
cified upon  tbeir  oath  do  suv  that  from  the  time  whereof 
the  memory  of  man  is  not  to  the  contrary,  there  vas 
and  3'et  is  a  certain  common  and  ancient  king's  high* 
way  Jeadiug  from  the  market  town  of  Huddrr^rldf  in 
the  west  riding  of  Jorft,  towaids  and   into  the  markei 
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own  of  Manekuitr,  in  the  county  palatine  of  Lanca^^  ito«. 

tTf  in,  through,  and  oyer  the  township.of  Quicks  in  the  Tb^xTvA 
rest  riding  of  the  county  of  York  aforesaid,  and  across 


certain  river  called  the  river  Tamt  there  flowing,  d^^^mmtt 
nd  being  used  for  all  the  liege  subjects  of  our  lonl  Ai^nsof 
he  present  king  and  his  predecessors,  for  themselves 
;Dd  with  their  cattle,  coaches,carts,  and  carriages,  to  go, 
etum,  pass,  ride,  and  laboui*  at  their  will  and  pleasure; 
md  that,  from  the  said  time  whereof  the  memory  of 
nan  is  not  to  the  contrary,  until  within  the  time  of  the 
neraory  of  persons  now  living*  there  was  no  bridge, 
[except  a  certain  foot-bridge)  across  or  over  the  said 
river  Tame  at  the  township  of  Quick  aforesaid,  for  the 
use  of  persons  going,  returning,  passing  or  repassing^ 
in  or  along  the  said  common  king's  highway  at  the 
township  of  Quick  aforesaid,  by  themselves  or  with 
their  cattle,  coaches,  carts,  or  carriages ;  but  all  per-^ 
SODS  having  occasion  to  go;  return,  pass  or  repass  io 
and  along  the  said  highway  with  their  cattle,  coaches, 
carts, or  carriages  across  the  said  river  at  the  township 
aforesaid, went,ret'urned,pa$sed,  and  repassed  during  all  ^ 

the  lime  aforesaid,  until  the  time  last-mentioned  with 
their  cattle,  coaches,  carts  and  carriages,  in  and  along 
the  said  highway  across  the  said  river*  at  the  township  ' 
aforesaid  ;  in,  through,  and  across  a  certain  ford  there; 
and  all  persons  having  occasion  to  go,  return,  pass  or 
repass  in  and  along  the  said  highway  on  foot  across 
the  said  river  at  the  township  aforesaid,  went,  returned, 
passed  and  repassed  before  and  uotil,  and  at  the  timo 
last  mentioned,  on  foot  upon,  along^  and  over  the  said 
footbridge  erected  and  being  at  the  tawosbip  afore- 
said, over  and  across  the  said  river  there,  a  Httle  high- 
er up  the  said  river  than  the  said  ford.  And  the 
jurors  aforesaid,  upon  their  oath  aforesaid^  do  further 
<ay  that  before  the  year  of  our  lord  1756,  a  certain 
«tone  bridge  called  Tamcwatcr  bridge,  was  erected  by 
f-bscription  ^t  the  township  aforesaid,  across  and  over 


laoi,      Hbe  said  riv€r  Uieie,  aboui  fire  or  9ur  yards  I)i|^?r«-I9p 

Th«Kii.o  ^  ^^^  ^^^^^  ^^^°  ^^  ^'^  '^^'^ -y  '^^f  ^^^  pitrpQsa  Uiat 
w**»w  .'persons  iiaviiMi:  occasion  to  leiwrn,  pass  or  repass 
•f  fh«  Wett  ui  And  arong  the  said  higliway  airross  orov«r  U>e  said 
^vol**  rivler  at  the  townstiip  aforessud  wub  their  catUe, 
coaches,  carts^  or  carriages^  inight>aiid  should  go*  retuni« 
pass  and  repass  upon,  along,  and  over  the  sttid  stpne- 
bridge,  and  the  same  continued  so  thene  enecied  '  and 
being  until  the  same,  aftenvardsyaod  about  ibe  year- of 
cur  tord  l7Uii  was  swept  away  by  a  flood j  wUen  the 
same  u  as  tJhereupon  rebtiilt  wttb  sionie  by  vokiatary 
subscripiiooF,  and  made  a  tittle  larger  than  the  fordier 
hi^dge^  and  erei^ied  at  the  ecid  of  tke  said  highway, 
next  the  said  river>  for  the  purpose  last  aforesaid^  and 
continued  so  ereeted  and  baiit  /or  that  parpose  uatil 
ihe  month  of  Jngmt  in  tt>e  year  of  our  lord  17b9j 
*  V^ben  the  same  was  again  swept  away  by  a  floods  and 
thereupon  the  same  was  rebuilt  with  stone  for  the  pur- 
pose last  aforesaid^  by  and  at  tbeexpence  of  the  inba^v 
"bitants  of  the  west  riding  in  the  said  county  of  Yorkj^ 
ar>d  was  cona-pleted  and  finished  on  or  before  die  9d 
day  of  March)  in  the  42d  year  of  the  reign  of  oor 
said  lord  the  kjng^the  day  in  the  said  indictment -ineB* 
tioned^  and  from  thepce  hitherto  hath  been  and  still 
is  ♦here  erected,  And  being  for  the  purpose  last  afore- 
said^ and  that  the  said  respective  stone '  bridges  dunog 
the  lespeclive  times  of  the  continuance  tbeiieof  re- 
spectively have  been  publicly  lased  by  persons  going, 
returning,  passing  and  repassing  in  and  along  the  said 
highway  at  the  township  aforesaid  aeross  and  over  the 
'  said  river,  there  and  during  these  respective  timesbave, 
been,  and  are  of  great  public  U9e  and  benefit,  aM  that 
the  same  bridge  so  rebuilt,  as  last  aforesaid,  hath  been 
mirintained  and  repaired,  and  was  and  is  maintamablc 
and  reparable  by  the  inhabitants  of  the  said  riding. 
-And  the  jurors  aforesaid  upon  their  oath  aforesaid  ^^  do 
further  say  that  the   said  stone  bridge  so  last  built  as 
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tSoVe  fttvtittone^^  was  made  by  the  inhabitanes  of  the       tao6 

aid   ridiDg  larger  and  wider  than  eiiber  of  the  said    ThelcTNo 

recedilig  bridges^  add  that  thr  parts  of  the  said  htgb^       ^«rsu» 

my    adjoining  the  said  stoae  bridge^  so  last  bailt  as  If^ill^  weu*** 

ast  afdresatd^    next  adjoining  to  the   east  aad  !  west  ^<**"r<»'V*»ju 

'nds  thereof  respectively,  being  parts  of  the  comittim 

ling's  hig'hway  in  the  said  indictment  mentioned  bei 

'ore,    and    at  aad    during  the  time  of  the  builtling» 

inishing,  and  eompleating  of  the  said  last-mentioned    ^ 

!)ridge^  was  mdde  higher  in  order  to  come  up  to  U«e 

lame  bridge^  and  wider  than  the  same  had  before  been,  ^ 

Lhesame  havfi^g  been  widened  by  taking  in  some  ine^* 

dow  land  on  both  sides  of  the  said  highway,  io  tbe    . 

year  of  our  lord  \76%  and  again  when  the  said  stone 

bridge  was  io  last  rebiiik  as  aforesaid,  and   the  sainti 

parts  of  th^  said  common  king's  highway  duriog   ih« 

time  that  the  same  was  do  ruinous,  in'  decay,  and  oui 

of  repair,as  in  the  said  indictment,  were  and  are  of  tbe 

breadth  ^f  eight  yards.    AnJHhe  jurors  aforesaid  up<»a 

their  oath  aforesaid  do  further  say,  that  the  township 

of  Quick  in  the  said  indictment  mentianed,lk€S,anddur-» 

iog  all  the  times  aforesaid,  hath  lain  within  the  parish 

of  SAddloJCorlh  in  the  said  riding,  which  said  parish  i^ 

and  from   the  lithe  whereof  the  memory  of  man  is 

nottot"he  contrary,  dnring^U  the  limes  aforesaid,  hath 

Wn  divided  into  four  districts  called  mears,  in  one  of. 

wliich    said  mears,  (that  is  to  say)  one  thereof  «alled 

Shawmear,  so   much  of  the  said  highway  in  the  saicl 

township   of  Quick-,  as  lies  westward  of  the  siiid  last 

iiienlioned  bridge  ;  now  lies  and  during  all  the  time  lasj 

aforesaid 'hath  lain,  and  in  one  other  of  which  said 

mears,  (that  is  to  say,)  one  thereof  called  I^rds  mear^ 

so  much  of  the  said  highway  in  the  said  township  ©f 

Quif  )fc,as  lies  eastward  of  the  said  last  jncntioned  bridge* 

iiuw  lies  and  during  all  the  timejlastaforcsj*id,  hath  laia^ 

and  Ihainhe  inhabitants  of  the  said  mear  calM  67aitf 

uitat,  from  time  whereof  tbe  cpemory  of  man  is  not  19 
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1M5.       the  contrary^  uotil  the  time  in  the  Mid  indictmeiil  m« 
thckTvo   ^^<^^»  doriog  which  the  parts  of  the  said  highwv 

Mrntf       therein  mentiooed,  are  there  stated  to  be  mwm 

ef  the^WM*  ^^  <lecay,  and  ootof  repair^  have  repaired  and  ameod- 

XUiBCofYaas.  ed,  and  have  been  used  and  accustomed  to  repair 

and  amend  so  mach  of  the  said  highway^  ia  the  saifi 

township,  as  lies  or  hath  lain   westwards  of  the  aid 

ford^  until  the  building  of  the  said  &rst  mentiood 

carriage-bridge,  and  since,  of  the  said  several  carriage 

bridges  respectively^  when  the  same  part  of  the  said 

highway  hath  been  ruinous,  in  decay,  and  out  of  repair, 

and  that  the  inhabitants  of  the  said  mear  called  Lorii' 

inear,  from  time  whereof  the  memory  of  man  is  not  to 

the  contrary,  until  the  time  in  the  said  indictmeDt 

mentioned,  during  which  the  parts  of  the  said  bigbvaj 

therein  mentioned,  are  there  stated  to  be  roinoas,  ia 

decay,  and  out  of  repair,  have  repaired  and  ameoded, 

and   have  been  used  and  accustomed  to  repair  aod 

amend  so  much  of  the  said  highway,  in  the  said  tovo* 

ship,  as  lies  or  hath  lain  easitwards  of  the  said  M 

nntil  the  building  of  the  said  first  mentioned  carriafe 

bridge,  and  since  of  the  said  several  carriage  bridges 

itspectively,  when  the  same  part  of  the  same  bigh* 

way  hath  been   ruinous,  in  decay,  and  out  of  re* 

pair,  and  that  during  the  same  time  in  the  said  in* 

dictment  mentioned,   the  said  parts  of  the  said  bigii* 

way  in  the  said  indictment  specified  to  beraiDoas. 

in  decay,  and  out  of  repair,  were  ruinous,  in  decay,  aod 

out  of  repair,  in  manner  and  form  as  in  the  said  iDdict- 

mentis  alledged  ;  but  whether  upon  the  whole  matter 

above  found,  the  inhabitants   of  the  said  riding  are 

guilty  of  the  premises  in  the  said  indictment  above  laid 

to  their  charge  or  not,  the  jurors  aforesaid  sav  they  are 

wholly  ignorant,  and   pray  ihe  advice  of  the  court 

thereupon,  and  if  upon  the  whole  matter  above  found 

the  court  are  of  opinion  that  the  inhabi  tants  of  the  sai'i 

Tiding  are  guilty  of  the  premises  ia  the  said  iudictoia^ 
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sbove  Imid  io  Ibeir  cKarge  or  not ^  the  ^urott  aforesjiki       tmm 
sa;  the;  are  wholly  ignorant,  aod  pifaj  the  advice  of    TheKnid    ' 
the  court  thereupon^  &c.  9ertwt 

Ibe  InhiihitaMi 

HoLRoYD,  for  the  crown.  ''The  question  opon  thif  ^ti\*^X 
indictment  will  be  whether  the  county  at  large,  that  Voj*.  •* 
is  the  fVest  Riding  of  the  county  of  York,  is  liable 
to  repair  to  the  extent  of  ^00  feet  at  the  ends  of  thiJ 
public  bridge.  It  is  stated,  in  the  special  verdict,  that 
it  has  been  the  practice,  within  the  parish,  for  the  roads 
to  be  repaired,  not  by  the  parish  at  large,  but  by  th«| 
inhabitants  of  each  mear  into  which  it  is  divided.  That 
circumstance  piakes  no  difference,  and  throws  no  lia- 
bility on  any  other  partiea  than  the  dcjindants,  upot\ 
these  proceedings.  If  they  me^ot  to  jsay  that,  bjr 
reason  of  any  special  circumstaoces,  this  »i€($r  was  lia^ 
ble,  tbey  should  have  so  pleaded  it;  but  the  questiott 
now  being,  upon  the  pleadings  asthey  now  stand,  wbej 
therthe  inhabitants  at  laige  are  guilty  of  the  facts 
charged  in  the  indictment,  and  those  facts  being  sim'* 
ply,  that  there  is  a  highway,  that  it  is  to  be  repaired  by 
the  county,  that  it  is  out  of  repnir  and  that  the  county 
are  liable,  then  it  being  found  that  a  particular  dislrict 
is  liable  as  the  parish  or  county  would  be,lhe  plea  of  not 
gui/ty  leads  to  the  same  question  as  if  it  was  to  be  done 
by  the  county  at  large ;  exactly  in  the  same  manner 
as  upon  an  indictment  for  not  repairing  a  common  roa({ 
>vith.the  plea  of  not  guiUy.  By  the  preamble  and  pur- 
view of  the  statute  2fi  H.  8,  c.  5,*  it  seems  to  be  taken, 

•  By  2«.  H.  VIII.  c.  5,  it  is  enacied  *  that  ibe  jusiices  of 
petes  in  svery  shire  of  tbis  realnij/rascAi^e,  ciVy,  or  borotigkf 
er  four  oC  them  at  the  least,  whereof  one  to  be  of  the  quorum^ 
may  inqwe,  bear  asd  deternine,  in  their  general  sesbions^ 
of  all^nanner  of  anaoyances  of  brid^ss  broken  in  the  high- 
vays»  to  the  damages  of  the  king's  liege  pvopk,  and  to  inuk^ 
rack  proesss  m4  pains  upon  every  ^presantmciit  ai'ore  tbem, 
forthe  reformstian  pf  the  sgpiey  ag»itisl  suck  as  owen  to   bi^ 

»o.  xxjy.  N.  8.  3  P 
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nm»      for  granted  that,  by  the  commoft  Uw»  the  coulj 
The  K»«    bonnd  to  repaic  ^poblic  bridge^  and  it  i$  so  lud  dova 
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^^5  ^'^  charged  for  the  making  or  amending  i>f  sacb  bridgei,  as  the 
TeSu.  king's jfWiCft  9fU^bp^^KC(}mmo^|j|i  iodo;  o^  mm  iX  whmS^ 
aeem  by  their  discretions  to  be  necessary  and  confriucnt  for 
the  speedy  amending  of  such  bridges.  And  by  2$  H.  VIIL  c  5. 
8. 8  and  3^  wheiie  it  cannot  be  known  and  proTed  what  hnn* 
dredf  wapentake,  cityiriding,  borongh,  town  or  pansh«nor  vhal 
person  certain  or  body  politic,  ought  of  right  to  nuke  socb 
bridges  decayed,  by  reason  whereof  such  decayed  bridges,  for 
lack  of  knowledge  of  such  as  owen  fo  make  them.,  for  tbc  iB<»t 
part  lie  long  without  any  amendment,  to  the  great  annoyance 
of  the  kingfs  subjects;  in  every  such  case  the  said  bridges,if  they 
be  without  city  or  town  corporate,  shall  l>e  made  by  the  in- 
habitants  of  the  shire  or  riding,  within  which  the  said  bod^ 
decayed  shall  happen  to  be :  and  if  it  be  within  any  city  or 
town  corporate,  then  by  the  inhabitants  qf  evety  fucb  dty, 
or  town  corporate,  wherein  sych  hridges  fhall  be«  And  if 
part  of  such  bridges  So  decayed  happen  (o  be  in  one  shiic!| 
riding,  city,  or  town  coiporate,  and  the  other  part  thereof  in 
another  shire,  riding,  city,  or  town  corporate,  or  if  part  be 
within  the  limits  ef  any  city  or  town  corporate  and  part  with- 
out^ Of  P^rl  within  one  riding,  and  part  within  another,  that 
then  in  every  such  case  the  inhabitants  of  the  shires,  ridings 
cities,  or  towns  corporate,  shall  be  chaiged  and  chargeable  to 
amend,  make  and  repair  such  part  and  portion  of  such 
bridges  so  decayed,  as  shall  He  and  be  within  the  limits  of  the 
shire,  riding,  city  or  town  corporate,  wherein  they  be  inhabit- 
ed  at  the  time  Of  the  same  decfays.  And  b]f  S2  H.  Vlil.  c.  5, 
S.4,  it  is  further  enacted  that  in  every  such  case  where  it  caa« 
not  be  known  and  proved  what  persons,  lands,  tenements,  and 
bodies  politic,  owen  to  make  and  repair  such  bri^^i  that  for 
speedy  reformation  and  amending  of  such  bridges,  Uie  justi- 
ces  of  the  peace  within  the  shires  or  ridings  wherein  such 
deca^'ed  bridges  being  out  of  cities  and  towns  corporate^  and 
if  it  be  within  cities  or  towns  corporate^  then  the  jthrtsoes  of 
peace  within  every  such  city  or  town  corporate,  or  lour  of 
the  said  justices  at  the  least,  wheteofone  to  be  of  tbcfnomn, 
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Wi  ieytnk  wriun  upoD  the  tobtea,  and  alio  that  they      tw^ 
Were  bound  to  repair  the  dOO  feet  at  the  eads  of  the    ^^k^,^ 

(  _  _       -  .  ,  _  '.       t  VtTttU 

-  -       '  thelohiWitMH 

witbin  tile  limits  of  their  Mteral  comminioiis  and  atttkofities»    of  tbeWtti 
Biay  call  before  them  the  ceniUbto  of  every  town  aad  pa*       Vobs* 
risbv  beii^  witbie  the  sikire,  ridliDg»  city  or.  town  corporate^ 
ms  well  within  Uberty  as  withoutt  wbeteirf  tech  bridges  or  any 
parcetthereof  shall  happen  to  be»  or  else  two  of  tbe  most 
honesl  inbabitaftts  within  every  snch  town  or  parish  in  .the 
teid  sbire,  ridiog,  city  or  town  corporate,  by  the  discretion  of 
the  said  j  ustrces  of  peace>  &c     And  at  aad  upon  the  appear- 
ance of  such  Constables  oir  inbabiunts,  the  said  justices  of 
peace,  ^rc.  with  the  assent  of  tbe  said  constables  or  inbabi* 
Unts»  may  tax,  and  set  every  inhabitant  in  any  such  city, 
town  or  parish,  within  tbe  limits  of  their  roqimissions  and 
aiithorities,  to  sucb  reasonable  md  and  sum  of  roon>^as  they 
shall  think  by  fbeir  discretions  convenient  and  suflBci^t  for 
the  repairing,  re-edifying,  and  amending  of  such  bridges.  And 
by  22  R.  Vin.  c.  5>  s.  4.  after  such  taxation  made,  the  t  lid 
justices  shall  cause  tbe  names  apd  sums  of  every  particular 
|>erM>n  so  by  tbem  taxed,  to  be  written  in  a  roll  indented; 
end  shall  also  have  power  and  authority  to  make  two  collec* 
tors  of  every  hundred,  for  collection  of  all  such  sums  of 
money  by  them  set  and  taxed  ;  which  collectors  receiving  tbe 
one  part  of  the  sard  roll  indented,  under  the  seals  of  the  said 
justices^  shall  have  power  and  authority  to  collect  and  receive 
all  the  particular  sums  of  money  therein  contained,  and  to  dis- 
train every  such  inhabitant  as  shall  be  taxed  and  refuse  pay« 
ment  thereof,  in  his  lands,  goods,  and  chattels*and  to  sell  such 
distress  aiid  of  die  sale  thereof,retain  and  receive  all  tbe  money 
t^ed,  and  the  residue  (if  the  distress  be  better)  to  deliver  to 
the  owner  thereof.     And  by  2^  ii,  Vlll.  c.  5.  s.  4,  the  same 
justices  or  four  of  them,  within  the  limits  of  their  commis- 
aons  and  authorities,  may  also  name  and  appoint  two  sur« 
^ors,  which  shall  see  every  such  decayed  bridge  repaired  and 
^n^oided,  from  time  to  time  as  often  as  need  shall  jeqtiire,  to 
^'hose  hands  tbe  said,  ooUectors  shall  pay  the  said  sums  of 
>M>ney  taxed  and  by  them  received,  and  that  the  coUectoia 
Miitrreyora  and  every  of  them^  aad  theii^  executcfs,  and 
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tBMl       hTi6ge»4    Thk  ttalule  dmcto  what  «baU  be  dove  widi 

nnK-KiiHi   ^M'^^^^  ^  ^^  fepair  ef  bridges  ;  oanel j>  dmt,  m  every 

_^  termt .      sneb  €8*6  ih«i»  «ie»ii(Mied j  Ihey  shall  be  rep^red  bj  the 

ofiVwfn'  iBbftbitwis  ai  Urge,  aod  gives  the  justices  of  the  peace 

Xiding  of     xa  parliciilMTCoiioiiesy  pariiciilar  powers  for  tbeiepain 

of  bridges,  aad  ako  powers  to  tax  the  sevend  dmsioDS 

el' the  coobty  forthat  parpose.^ 

sdministrntors,  and  the  executors  and  administrators  of  iben, 
and  every  of  them,  from  time  lo  time  shall  make  a  true  dc- 
ckration  and  account  to  the  justices  of  peace  of  the  shirt, 
riding,  cit J,  or  town  corporate,  therein  they  shall  he  tp- 
pointed  collectors  or  surveyor.*",  or  to  four  of  the  same  justices, 
S»'hereof  one  to  be  of  ihe  quorum,  of  the  receipts,  piv- 
ments  and  expcnces  of  the  said  sums  of  money.  And  by 
22  H.  VIII.  c.  5.  s.  8,  that  the  said  justices,  &c.  may  alio* 
such  rcasuimble  costs  and  charges,  to  the  said  8unre)ors 
and  collectors  as  by  their  discrc^on  shall  be  thouiilit 
convenient.  'And  by  2 J  11.  VIII.  c.  5  s.  9,  that  sucli 
part  and  portion  of  the  highways  in  every  part  of  im$ 
re^ilm,  as  well  wiihin  franchise  as  witliout,  as  lie  next  adjen- 
ing,  to  auy  ends  of  any  bridges  wiihin  this  realm,  distar.t 
from  any  of  the  said  ends  by  the  space  of  300  feet  be  made, 
repaired  and  amended,  as  often  as  need  shall  require,  and  that 
V  the  justices  of  peace  in  every  shire  of  this  realm,  franchise, 

city  or  bororigh,  or  four  of  them  at  the  least,  whereof  one  to 
be  of  the  quorum^  within  the  limits  of  their  commissions  and 
anthorities,  may  enquire,  hear,  and  determine  in  their  general 
sessions,  all  manner  of  annoyances  of  and  in  such  highways  50 
being  and  lying  next  adjoining  to  any  ends  of  bridges  «iihii} 
this  realm,  distajit  from  anyoaeof  the  ends  of  such  bridges 
300  feet  \  and  to  do  iii  every  thing  concerning  the  making, 
repairing,  and  amending  such  highways,  &c«  iu  as  large  and 
ample  manner  as  they  might,  and  may  do  to  and  for  the  iDsk- 
iipg, repairing  aud  amending  of  bridges^by  virtue  of  the  baid  act. 

•  Lord  tLLENBORouGii,  C.  jf.  ',**ttowdoes  this  case 
come  t>efore  us* for  judgment  P''  "    '• 

HoLROYJ).'  ^*  I  had  supposed/ that  the  judgmexit  sEouli 
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From  this  provistoii  in  tbef  statdte;  Ihat  the  jusUcei^       1806. 
fcall tax  all  the  inhabitants  of  the  connty,  it  seenis;^  TUeKino 
hat  the  legislature  acts  on  theicfea^  that  the  repairs  of       vemu 
bii  part  of  tile  road  were    to  be  done  by  those  who  ^f^^^w^^ 
reretobe  taxed,  natnety^  the  county  at  large.     If  it     Riding  of 
ltd  only  been  said,  that  the  Ai^Anpaj^t  shotiid  be  repair-    . 
^  as  need  be,  it  would  not  have  followed   that  they 
TOiild    have  b^en  liable;     but  it  goes  on    to    give 
hem  power   to  do  '<  in  every  thing  concerning   the 
laakingy  repairing,  and  amending  snch  highways,  8cc« 
in  as  large  and  ampler  manner  as  they'  might  and  jna^ 
do,  to  and  for  makings  amending*  and  impairing  of  brid-^ 
ges  by  the  said  act  :**  then  it  follows,  that  they  may 
t^  tbetiivJBions  of' the  counties;  but  that  would  be     ' 
itile  unless  they  were  liable  to    the  repair.      Upoa 
the  statute  it  has  been  held,  with  respect  to  bridges^ 
that  it  is  only  declaratory  of  the  common  law,  and 
that  the  course  of  proceeding  prescribed  by  the  act,  is 
not  necessary  to  be  pursued;  but  that  an  information^ 
as  at  common  law  will  lie.*     It  is  to  be  observed,  that 
here  the  road  has  been  altered,  widened,  and  heigh* 
tened  by  the  mears :  but  what  has  been  done  by  the 
niears,willnot  take  the  case  out  of  the  general  question; 
for  the  indictment    lies,   of  common  right,  against 
^e  whole  riding,  and  if  the  riding  means  to  say; 
that  the  mears  We  liable,  they  should  not  have  pleadl 
^i  not  guilty,  but  should  have   pleaded  a    special 
plea,  tlvit  by  prescription,  there  is  an  obligation  oi|  ^ 

themearto  do  it.  This  they  have  not  donej  an^^ 
on  the  plea  of  not  guijty^  the  prosecutors  had  only 
to  shew;  thattheVe  is  a  road  as*  described,  which  is 
out  of  repair.  The  only  questioti  then  before  the 
■^  \    ■  *       ■  ^         ■  »    •   ■■  ■ 

l*'git«filnt£e court  bVlowj  I  cnqurfed,  and  was  iftformedi 
that  tlie*  practice  Wai  otbtlkrwiso ;  *  that  Onsp«eia1  verdicts 
^(T  cftlify  to  this  court,  wif  ob  ik  t»  gitejudgment.*^ 

f  2  Instit.  701: 
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19M.      eoim  if,  whether  thty  are  guilty  of  the  chaige^  isA 

^    --^  ^   tbu  evideace ought  Dot  lo  have  been  received  )  for  the 

vtfr/M       defence  could  oalybe  that  ihe  bridge  and  the  load 

tf*lheWM^v^^  not  as  described;    or  that  the  road  was   not 

Riilio(r  of     outdf  repair.    This  is  ihe  case  with  a  parish  so  plead« 

*^'      iDg  ^>  an  indictmeat  for  not  repairing  a  road  (.  Habiliijf ' 

ratieue  iennrm  cannot  be  given  in  evidence  on  the 

general  issue  (  so  here  the  evidence  stated  should 

either  not  have  been  giveQ>  or  cannot  affect  the  real 

i|ttestion  upon  the  record*    Upon  the  general  qaes«> 

4ion,  whether  at  common  law  or  by  the  statute,  the 

county  is  lisble  to  tlie  repair>  it  will  appear  that,  both 

ispon  the  reason  of  the  thing  and  the  authorities,  this 

prosecution  b  well  founded.     First,  the  reason  given 

by  Lord  Cake,  £  Imiit.   ?05,  for  the  county  being 

liable  to  repair  the  bridges  is>  that  the  parish  is  more 

burthened  by  reason  of  a  bridge  ps  to  its  highways  { 

for  it  brings  a  greater  resort  of  persons  thither,  and  a 

bridge  affords  a  communication  for  all  people  to  the 

county  on  the  other  side,  who,  would  not  otherwise  he 

enabled  to  come  there/'    He  referred  also  to  DaUm*$ 

'  Justice. 

lojrd  Ellbnborovgh,  C.  J.  *^  Does  be  cite  any 
authority  as  to  that  position ;  does  he  refer  to  sikiy 
tecord?" 

HoLROYD.  *'  As  to  some  of  his  positions  he  cites  no 
authority,  he  refers  to  no  record.  It  seems  to  be  a 
statement  of  what  has  been  mooted/' 

LordELLBNBomovoH,  C.  J.  '^  Probably  it  was  a 
question  reserved  at  the  assizes/* 

HoLROYD.  *<  lo  43  and  37  Bro.  Abr.  PresemimaUs 
in  Co^rt$,  it  is  stated,  that  it  was  presented,  that  the 
abbot  of  T.  ought  to  repair  the  bridge  of  T.$  idiq 
pleads  ^al,  ber^fore  he  Irav.ersed  a  like  preseoU 
Bieot^  %  hm  it  was  fonad  ij^  he  ought  ool j  to  make 


In  ike  Fori^SUth  Teap  cf  George  III.  4y§ 


two  arches  in  the  middle ;  and  per  Ktdvetf  it  i%  not 
a  bridge  without  the  residoe,  and  it  is  not  staled  who    xhe  Kiva 
is  to  inal^e  the  rest,  therefore  the  iefemiant  shall  nakt       venn 
the  whole  if  he  can  say  no  more,  and  he  may  make  ^pf  th«*w!l«* 
the  bridge  without  licence  from  those  who  have  lands    B|^i"S<^ 
adjoining.     I  cite  this  tOH^shew^  that  where  the  obliga* 
tion  is  to  repair  a  bridge,  the  repair  of  the  highways 
at  the  end  is  conseqoentiaU     You  are  bound  to  repair 
a  part,  and   therefore,  not  being  wholly  exempt  nor 
having  shewn  who  is  bound  to  repair  the  rasidae,  you 
are  bound  to  repair  the  whole.    ^  Such  as  are  charg^T 
able  to  repair  a  bridge,  may  use  adjacent  land  ;  and 
where  one   is  bound  to  repair  a  bridge,  he  is  bound 
to  repair  the  highways  at  the  end  ;'  Dahont  Juitice, 
46,  cites  Orompton,   186,  b.       The  statute   1  jitmCf  ^ 

p.  18,  recites  thei  statute  £e  H,  Fill,  and  proceeds 
ppoQ  the  ground  of  that  statute,  and  takes  it  for  granted 
thai  the  county  !$  bound  to  repair.  Money  is  directed 
to  be  laid  oo(  for  the  repair  of  bridges,  and  the  high- 
way $  at  the  ends  of  bridges,  and  there  is  a  penalty  oa 
the  constable  for  neglecting  to  assess  the  coontiea 
to  the  repair  of  bridges,  and  the  highway  at  the 
end  thereof.  This  is  a  legislative  exposition  of  the 
statote  22  f/.  FIJI,  and  many  of  its  provisions^  are 
useless,  unless  the  county  is  liable  to  the  repair  of  the 
highways,at  the  e-xUeme  end9»  as  well  as  the  bridges." 

Lam  BE,  contri.  First,  the  county  is  not  liable  at 
common  law  to  repair  highways  at  the  ends  of  brid- 
ges. Secpndly,  it  being  found  that  other  persona  are 
liable  by  prescription  to  repair,  they  are  not  boupd.^ 
in  the  case  stated  by  this  special  verdict.  It  is  toa 
|ate  now  to  say  that  the  riding  or  county  are-  not  Iisp 
Ijle  to  repair  bridges  of  public  utility  ;  but  there  is  a 
great  difference  between  the  repair  of  bridges  and  of 
highways.  As  to  bridges,  the  county  is  bound  by 
^ecoufimon  law;  but  His  not  so  as  to  highways;  ios 


the  parkh  ud  not  the  county  it  boond  to  repair  ibea. 
j^j^,,0    at  common  law.    As  to  the  ol^ctionj  therefore,  that 
Mnitf       ibis  evidence  cannot  be  given  apon  the  general  issue, 
•ftbe  WMt  i^  "^^y  ^  admitted  that  it  wodd  be  so^  if  the  coaat? 
luting  of     n^ere  liable  at  common  law  ;  bat  if  not  so  liable,  then  it 
U  incumbent  on  the  prosecutor  to  shew^  that  there  is 
some  specific  ground  upon  which   tbey  ought  to  be 
charged,  and  they^  the  county »  may  shew  the  contnrj» 
by  evidence  of  usage  upon  the  general  issue.  The  ita- 
tiUe  £2   if.  FIIL  gives  the  justices  power  to  Ibesr 
and  determine  against  .such  as  owen   to  be  houai, 
which  shews  that  it  did  not  mean  to  charge  the  counij 
but  where  others  were  not  liable:  and  some  discretno 
was  necessary  to  be  invested  in  the  justices,  in  order 
to  enable  them  to  lay  out  the  immense  sums  of  monej 
which  they  haye  done  under  this  act.    Thus^  where  il 
cannot  be  known  who  ought  ta  repair,  the  county  is 
to  repair,  and  the  justices  are  to  assess  them.**    Then 
the  9th  section,  which  gives  the  justices  power  ss  to 
the  30O  feet  at  the  end  of  the  bridge,  is  not  intended 
So  extend  the  obligation  upon    any  one,  to  repair 
or  create  any  where  it  did  not  antecedently  exist,  bot 
only  to  say  that  the  justices  shall  direct  bow  it  shall 
be  repaired  ;  which  answers  sufficiently  the  arguineot 
^     tliat  the  provisions  wonld  be  useless  unless  the  ridiog 
IS  liable.    It  does  not  say  that  the  county   at  large 
shall  be  liable  to  repair,  but  leaves  it  to  the  discretion 
of  the  justices.     It  is  just  as  reasonable  that  the  codo- 
ty  should  repair  the  whole  highway  as  the  300  feet. 
In   every  instance  put  in  this  statute,   the  material 
point  to  be  inquired  into  is,  whether  any  other  person 
is  liable  ;  for  in  no  other  case  are  they^  the  county^  to 
be  liable.    By  this  act  the  justices  have  a  discretion 
as  to  how  much  shall  be   repaired,    and  until  that 
discretion  is  onge  exercised,  the  county  is  not  liable.* 

■  II  I  -      » < I-  ■    '  ■ 

•  22  H.  VIII.  €.5,9.2,3. 


In  the  Rtt^t^ixt^  Year  ofQeotg^ll.  ^\ 

LordEtLENBonouoBA C.  J.    "  Nothipg  ir  sa^ m       ^^* 
to  the  highways;   but   it  w  said  in  respect    to  th^    Th^^Lutm 
bridges.    This  statiUe  is  a  regnlatiop  .of  wiat  was  l^^  ^^  y^Mtu^ 
fore  undefined.    I  do  not  see  that  it  gives  the  jQstices  >  of  the  WmI' 
a  discretion.     If  they  have  any  discretioi^,  it  maybe    *^|jJJ^*f 
only  to  order  60  feet  or  mvre  or  less  to,be  repiait^^       4.  i 
that  being  the  only  part  out  of  repair." 

Laweencb;  J.  '^  There  might  have  been  a  qutstiod 
how  much  of  the  highway  belonged  to  the  bridges^  and 
how  much  not ;  and  does  the  statute  do  any  thing  more 
than  define  that  f  It  is^  as  yon  ^ould  argo^^  9  discretion 
in  the  magistrates  to  say,  from  time  totime,  how  much 
ought  to  be  repaired,  and  till  they  have  said  what  thejr 
ought  to  repair,  the  inhabitants  are  not  bound  to  repair. 
Sutdoyou  mean  to  say  that  if  there  are  SOO  feet  at 
the  end  of  the  bridge  out  of  repair,  the  magistrates 
are  not  bdnad  to  compel  the  coanty  to  repair.  W!hat 
makes  the  county  liable?  The  statute.  Then  most  tli^ 
not  be  indicted  nntil  the  magistrates  have  made  ftt 
order  i  Did  you  ever  hear  of  a  mandamus  to  tbt 
magistrates  to  exercise  their  discretion  on  thk  6«1^ 
jectr 

Lambb.  "  The  case  of  the  Abbot  of  T.,  in  43  Va*» 
tt  perfectly  unintelligible.  There  be  pleads  specially^ 
as  we  are  required  by  tbe  prosecutors  in  this  case, 
aad  yet  they  overrule  his  plea ;  and  it  is  only  th^.opi^ 
nion  of  one  judge,  who  says  merely  that  the  court  wiU 
not  discbarge  him,  until  he  finds  some  one  who  is 
liable  to  the  repair  of  the  highway  at  tbe  end."* 

LordELlRNBoBouoH,  0.  J.  ''Tlie  case  may  be 
liable  to  some  objection,  perhaps,  as  to  some  point  of 
form,  which  it  is  difficult  to  ascertain  now;  but  it  is 
clear  as  to  the  general  apprehension  of  the  law,  at 
that  time,  upon  the  subject  of  the  repair  of  bridges.''  "^ 

Ko.  xaxv*  N,  Sr  d  Q 


^  .        lAMBi.    ^  then,  it  c6nie4'io  the  qioiflbfi  WHMkcf 

»--*-  '     Aese  f  W6  <ltVl8ioos  lieingTobW^o  baVc  feptufed,  tte 

-•-  TiCJjT      coonty  ouglil  nol'ti)  be  cilscha'r^d,  ktid  iWc  itirft  rf 

^SJ^SSS*  -^^'•^  contains  6pi^t%  JTor  bridges  and  high waj^s,  Jfk^ 

XMiM^     ft^yb,  th^l  they  shall  not  exccfed  these  littitts  of  500 

^•*»-      fe^t,  bot  not  that  they  sWall  ^6  to  ^a'cb   Ktiiito,  nai 

tbererore  the  proceedirig  ought  to  be  before  the  jwti- 

pes  to  say  how  much  shall  be  repaired.    Sectioa  9» 

ahew   that  the  act  is  not  to  affect  bridges  or  highwajs 

wblcli  others  were  liable  to  repair*    As  to  thc.atatite 

)«  Geo.  IL  c.  «9  ;  that  gives  an  easy  remedy  foe  ibe 

loecovery  of  rates  in  cases  where  the  countjis  liaibie-The 

yrords  arc  •  usually  or  of  rigfct  ought  to  repair/  sad 

though  bridges    and  highways  are    put    ufton   the 

anine  footings  still  the  act  applies  onljr  to  cases  wheie 

the  counU  and  none  other  are  liable/' 

.    IH6LROTB/io  reply.  "The  objectidn  Uken  lotbc 

fvAceedings.  oa  the  pArtof  the  crown  teens  lo  reit 

jnpofl^  these  points,  tbat  ahhon^h  the  eoanty  is  liabk 

fMider  the  statnte^yet  not  1>eihg  liable  at  cominooliVi 

Ihe^pietent  remedy  by  indictment  does  toot  ite.    Bot 

it  is  clear  by  %  Inst.  701,  that  there  has  been  aitfsji 

a  remedy  by  indictment,  independently  of  the  statotei 

•and  that  you  may  proceed  \^lthoul  pursuing  the  reine- 

*dy  in  the  statute.    Lord  Coke  says  expressly*  that  the 

•preserildent  liiay  be  before'  the  Justices  of  the  Kix^i 

Betuh,  Uie  justices  in  eyre,  &c.    'It  is  contended  that 

the  whole  of  this  act    of    parliament  applies,  odJj 

•Where  no  other  person  is  liable,  thnt  at  common  law 

thecounty  is  not  liable,  and  that  therefore  the  liability 

of  other  persons  pe^d  not  be  pleaded.     But  Lord  Coke 

says  that  the  liability  "  is  on   the    whole  county,  with 

respect  to  bridjjes,  and  that  if  other  persons  are  lia- 

'blc,  they  must  plead  it,  and  the   plea  of  nut    guilty 

'lets  them  in  only  to  a  defeuce  similar  to  that  in  c^e 

oT  highways  in  parishes.  Alllhe  statutes  proceed  upon 

the  undeistflTndtng,  that   the  repair  of  bridges  is  itn- 


case  of  ReJTf.  NorniicIL*  n/sj  to  three  bridges  in  the  cbi;-     jfi^rKrvM 


ifery  stro^^  iha^  tl^e' liability  does  uot  arise  but'of^h^ 
<tatiite'/;     ';    ''"  *   '  '"'  '  ''       '  '  *    '] 

Loiid  ELLiKtQftODOHi  C.  J.    '*  Soppotiikg  the  obf 

ligalioiY  were  first  created  by  the  statale^  would  *it  B6t  be 

then  alsd  necessary  I6  plead  it  t  It  is  laid  dowd  by  Lord 

Coke  tbsit  the  statate  is  only  iA  aflSirinauceortiie  comiiiott 

law ;  and  that  the  dOO  yards  at  the  end  of  the  briidgt 

areon  the  same  footing  as  the  bridge ;  aodioasmaeti  %s 

part  oF  the  highway  mast  be  pat  ottCor  repi^ir  by  the 

repair  of  the  bridge,  this  statate  defines*  dniy  as  to  a 

certiiin'  Iribit,    what  though  before  Fndefihite/ mottt 

have  been  clearly  liable  to  repair  by  the  same  person^ 

who  repaired  the  bridge.    The  only  question  m'6st  be, 

whether  inasmuch    as  Ihe  parish   has  been  liabfe  to 

repair  up  to  the  making  of  the  bridge' they  are  now  liV« 

ble  or  not.     The  moment  the  bridge  is  dedicated  to 

the  public;  use,  it  becomes  a  public  bridg^,  and  attracts 

all  the  coiisequences  of  an  ancient  bridge     Then,  tlflp 

ros^d  a(  the  end   of  all  public  bridges  for  300  yards  is 

to  be  repaired   in  like  manner  as  the  bridge,     it  is 

bowever'fittQ  consider,  as  a  point'  made  in   this  ciis^, 

whether  the  comity  ought  to  have  pkatlekl  th^  speciri 

Wetter  or  not,'*  '        • 

Cur/ adv.  vult. 

And  i)Qw  in  this  terA),  the  argument  being  in  ]^a$Hr 
Icm  la:)ty  the  judgment  of  the  cguit  waa  deliiterkd 
ihortly  to  the  following  effects  by 

Lord  ELLENBaaouGH^  C  J.  after  siatrni^  the  plead* 


f  1  &jra.t^<»,  17?, 


414  CduiuiBilLimTriniijfTirmp 

^ft^      ingt  and  die  specifd  verdict.  ^'  The  tingle  qnesfioo  on 

HieKiwe    thete  pleadiogB  is  whelber  the  highway,  joining  to  a 

tbelfl^abiuati  common. bridge  at  each  end  thereof  for  300  feet,  is  of 

9f  tha  We«t  common  right  to  be  repaired  by  the  inhabitants  oftbs 

YoSk.      coonty  at  large ;  in  other  words,  whether  a  differeQt 

rule  of  law  prevails,  with  respeol  to  the  300.. feet  of 

the  road,  at  each  end  of  the  bridgej  from  that' which 

prevails,  with  respect  ta  ttie.  bridge,  itaalf  ?  It  i^  by 

the  form  of  the  pleadings^  admitted  on  the  part  of  the 

^tfmdanU,  ihat  Uie.  repair  of  the  bridge  doesj  at 

f^ommoti  law^  fall  on  the  inhabitants  of  the  ooootj, 

and,  that  fbe  higliway  for  the  300  feel  is  ^object 

to  the  same  rule»  inasmuch  as  they  have   pleaded 

mot  guilty,  and  have  not  stated  that  any  persons  aie 

liable.  That,  at  common  law,  the  county  is  liable  to 

the  refNiirof  a  public  bridge  is  clear,  and,  after  the 

^  case  of  the  Ki^  v.  the  Wui  Riding  of  YorkMn,* 

they  cannqt  sayj^  that  they  oagbt  not  to  he   cbar^ 

for  the  bridge  itself.    But  they  have  endeavoured  to 

sepojeatf*  the  highway  from  the  bridge  itself*      By  ibe 

atattttes  however,  the  highway  for  the  limita  of  500 

feet  ateach  end  of  bridges,  is  dependent  on  the  bridge, 

as  to  its  d'raiensioQs,  and  the  repair  of  it  is  to  be  ordered 

in  like  manner.    But  it  is  said  that  there  is  no  reason 

.    to  construe  this  statute  as  declaratory  of  the  comiuoa 

law  in  this  respect ;  and  that,  at  least,  it  introduces  a 

jaew  law  with  respect  to  the  road  at  tlie  ends  of  bridges. 

But  there  is  not  any  thing  in  the  statute  which  fs- 

Toors  this  construction ;  all  its  clauses  coupling  the 

bridge  with   tlie  highway  at   the  end  of  the  bridge. 

And  so  it  seems  was  the  law  in  the  time  of   EdKcrd 

III.  For  in  43  J^  utti  Biooke^i  Jbridgmcut,  prneM' 

mcnt  of  courtt,  pK  %'i.  H' was  presented  in  the  king's 

bench  that  the  abbot  of  T.  ougtit  to  repair  the  bridge 

^  5  B$rr.  959.    JSeeako  Aex  v.  CmitkrUmd,  6  T.  Stf.  tP^* 


Ill  thd  floftf^Slxtk  KaV  ofQioTjpi  lit.  48S 

Chesteriom,  in  Ad  county  of  Lancanter :    He  plead*       lao^.. 
1  UuU  be  had  before  been  indicted^  and  pleaded  that    tIm  Ki»a 
J  was  not  bohuCfQ  hspair,  except  two  arches^  and  ^^  ^^Mtam 
Atittne  waafottiKl  for  ihe,  abbot;   and  the.  record    oftbeWot 
as  read;  whereuppn  tlve  Jury,  Scc^do  say^  that  the       XiS^  * 
ibot  of  T.  is  not  bound  to  repair^  e^ept  two  arobes^ 
id  not  ibe.eoda  of  the  bridge*    Bat  the  court,  held^ 
lat  they  would  intend  that  hemuit  repair  the  .endax>f 
le  bridge  to  the  highway  at  the  other  aide>  end  that 
e  was  bound  to  pursue  the  course  of  khe.  water,  and 
;pair  the  ends  of  the  bridge  and  the  highway  witlioQl 
^ave  of  him  to  whom  the  land  belongs.      It  w4i       ^ 
>und  that,  without  doing  so,  it  would  be  of  no  avails 
od  it  does  not  discharge  him  to  say,  that  he  is  bound 
oly  to  repair  part ;  ^or,  if  he  is  to  repair  the  bridge, 
le must,  at  common  law, be  bound  to  complete  it; 
herefore  says  '  Knyvct  see  whether  you  can  say  an^ 
hing  else/    From  this  case  it  appears   that  in  those 
lays  it  was  considered  to  belong,  prima  facie,  to  the 
>art;  bound  to '  repair  the  bridge,   to  repair  also  the 
mds  of  the  bridge.  This  statute  then  defines  as  to  the 
^  yards,  what  might  otherwise  remain   indefinite 
u  to  the  end  of  the  bridges,  and  does  not  in  other 
respects  alter  the  common  law/*    His  lordship  then  / 

^^oncluded ''therefore,  we  are  of  opinion  in  the  lax 
»tate  of  this  record,judgment  must  pass  for 'the  crowa, 
^d  the  highway  he  repaired  by  the  county." 

JuooMENT  for  the  crowh. 
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On  a  qtianmm  tnrruit/or  wmk  dnd  khour.  tke  defendant  augr 
givr  exfifkHve  thai  tke  work'mM  ndt  done  wett  ;  tmd  neti 

*  not  be  p9t  to  ki9  rro^  acHon, 

JDiter  whte  tkt  tknknr4  u  npim  an  ngreement  fw  a  M/mUhd 
jvm,  mud  ikt'p\i^\9kmtin  nnike  <if  tke  d^imce;  bsentm 
Jumn^ke  tnkem  k§  mupmc:  pkielk  cmmoi  Aqipsft  wfonn 


^H{S  was  ah  aciipn  qf  nptumpsii,  for.  work  and  la« 
bour^  and  p^iiteriaU   found  as.  a  carpenter  ^/7i(M( 
(he  generaj  iss^ie;  which  w^s  tried  at  the  liast  aisUes 
for  .Ejrrfrr,  before  THOMPSON,   BJ.   '.At  the  trial  ^hc 
htdintiff  proved^  that  he  h^d  been   employed "  b^  ihi; 
<^f^//r/fiifno  build  him  a  small  l^oose,  t^at  He'  was  at 
worjc   neHr  twelve  months:    the  timbe/r  came   froqi 
th^  place  aua   the  defendant  found  nails,  and  \\  a^p-. 
pe^redjthat  opon  tbe  bal^uce^  dl.  14s.  7d*  was  doe  to 
\i\xfx  ^  no  particular  sum  was  agreed  uppn.    The  oiigi* 
ixal  demand  was  l61.  and  a  fraptibnj|  ijirhich  bad   been 
reduced  by  subse^u^nt  payments.    Qo  tiie  part  of  the 
defendant f  the  couosel  offered  to  prove,  tb^t  the  work 
was  done  in  an  insufficient  manner  \    that  th§  roof 
was  weak)  that  the  rafters   were  not  suftcieptlv  sup- 
ported ;   c.nd,  that,  therefore,  the   plaintiff,  waa    not 
entitled  to  recover  what  he  now  claimed.  The  learned 
judge  reported  that  he  was  incUned  to  admit  the  de^ 
fence,  but  a  vi4  prit^i  case  was  cited  to  the  followiog 
effect!  ** liraif)ne s .  Davit,^  AssumpsitTpr  thep/aiJi/i^ 
for  erecting  a  booth  at  B^lh  race-ground  ;    the  price 
was  stipulated  between  ihe  plaintij^  and  the  defcvdamt, 
at  twenty  guineas  fur  building  it  \  five  guineas   were 


♦  TajMtQJi^  1/9*. 
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p^ili,Mil  ih^i'pMh  Hfwtt$io  tftie  \^tfk  Ch^  mat^ii^  aft^t  Hm. 
£hc  mdes.  The  1>o6th  wrf«»  bufftdfWife  itipolftt^'dimen-  j^^^^ 
tkms/btti tt  fell  doi»tt,-tMl  BufUPfJ*  wiledy  4b<4  ibw  wag 
no  defence  to  the  present  aciioa, especially  as  there  was 
a  particular  sum  agreed  ton"  It  appeared  that  the 
ground  for  this  decision  was,  tlial»  Ibane  beiog  a  sti- 
pulated price,  the  party  only  came  prepared  to  proYe 
the  contriact,  atld  was  tafcen  by  surprise,  if  ^e*  qilea* 
tion  came  afterwards  to  be  iH^,  how  the  Work  was 
done.  The  learned  judge«  thereupon,  refused  to  re- 
ceive the  defence  in  this  case,  and  there  was  a  verdict  for 
id^flaintif, 

A  rule  Was  o'btained'by  JiicYLt  fbr  the  defendaiit,  to 
shew  cause  why  this  verdict  shoiild  nbt  be  set  aside, 
and  a  new  trial  had,  on  the  ground  that  the  aboVa 
defence  ought  to  have  been  admitted  in  evidence. 

idCMs,  Serj.  now  shewed  cause,  and  relied  upon  the 
cited  case,  and  upon  the  surprise  which  the  defence 
was  upon  thej^/ats^i^^and  urged  (hat  the  party  should 
be  left  to  his  cross  action. 

Lord  Ellenbokouoh,  C.  J.  referred  to  a  case  of 
Morgan  v.  Richardson,  from  memory,  which  appeared 
to  be  decided  on  another  point* 

*  Of  this  case  tbe  Editor  took  the  following:  note,  which  is 
inserted  in  the  publication  called  tbe  Law  Jovrvai.,  by 
T.  W,  Williams,  vol.  2,  psge  237. 

Morgan  v,  Richard $on^ 

A,  bought  goods  ofB.  and  gave  a  bill  of  exchange  for  the  pmy* 
ment  thereof.  Upon  (heir  being  sent  to  hix  order,  thef 
toere  found  not  to  ansu^er  :  instead  of  returning  them.  A, 
sold  them  at  n  reduced  price,  holding  himself  acLountuh/c  to 
B,  for  the  produce.  B,  brought  an  action  upon  the  note; 
»  npyn  Vfhich  A.  paid  into  court  tbe  moifeif  arising  fKom  Ihe 
resale  of  the  goods.     Ileld^  that  the  payment  qf'monejf  into 


Here  if  no  agreement  it  madt  for  e  tpodfe  m 
there  caiD  be  no  8«rpriae ;   becanie  you  most  ibe« 


cairri  tf  an  adnuaiott  qfihe  hitt  ;  and  iHai  iAe  iftfcr  i^rm 
tanffotbetct  up  after  that  admi$9um^  at  0g0a  fo^f  fit 
'   amsidtf^Umfir  ike  ML 

THIS  was  an  action  agunst  the  defendant,  tiponf  t  bill  el 
ezcbaaf^  as  acceptor ;  with  the  common  money  coma.  TW 
original  consideration  for  the  bill  was  for  money  ii»  k 
hams  and  tongaes,  sent  bj  the  plaintiff  to  the  Bast  twUft,  bf 
the  order  of  the  i/f/f«<faii/.  When  they  arrived  there,  t^ 
were  found  unfit  for  the  market,  for  which  f  hey  were  inteaW, 
/ukI- not  according  to  the  order.  The  cfe/imias/,  thereiMV, 
■old  them  in  the  Emat  Indies  at  a  reduced  price ;  conjiderii| 
jhat  it  would  be  too  expensive  to  return  them  to  JbgW* 
and  that  to  dispose  of  them  as  soon  as  possible  woaU  be  nxist 
for  the  interest  of  the  plaintiff.  The  produce  of  the  salek 
paid  into  court  in  this  actton,  but  without  applying  it  speci* 
ally  to  any  particular  count. 

On  the  trial,  Gibbs,  for  the  defendant^  Tnsisted,  that  t^e 
goods  being  sent  according  to  order*  the  defendant  vts  nei- 
ther bound  to  take  them,  nor  to  pay  for  them;  that  be  sole 
ahem  only  for  the  benefit  of  the  piaintiff^  and  was  only  s&sver- 
able  to  him  f»r  the  produce  of  the  sale,  as  for  so  much  rooKj 
had  and  received  to  his  use,  which  did  not  exceed  the  moo^f 
.paid  into  court. 

But  Lord  Rllekborougu,  C.  J.  before  whom  tbeca»t 
was  tried,  h^'ld,  that  the  payment  of  money  into  court  vi: 
an  admission  of  the  whole  declaration,  and  consequently  f^ 
the  bill  of  exchange  ;  and  the^/uurfr^'had  a  verdict  for  tk  I 
a^nouut  thereof. 

Gibes  ik)w  moved  for  a  new  trial,  and  ccmtendeii,  thai tli* | 
aioney  having  been  paid  into  court  *  generally,  it  migHt  b< 
afterwards  applied,  at  the  trial,  to  any  coo nt,  upon  ^bicu  it 
might  be  prvved  due:  that  here  nothiiig  was  due  opon  i'-' 
pron:issory  note,  the  consideration  for  ihni  i}»v*ng  faiW ;  ^-^ 
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that  it  was  done  well,  and  shew  hbw  tnnch  it  was       t^. 
worth.'    In  the  other  cases,  it  may  be  well  not  to  ad-      slsrew  ' 

Bait  the  defence,  if  the  party  is  taken  by  surprise,  and  vems 
you  give  no  notice  of  the  defence  upon  the  non*  per- 
formance of  the  meritorious  consideration.  But,  when 
it  comes  on  upon  the  quantum-mcruit,  you  come  to 
prove  the  work  well  done  ;  whereas  ^in  the  other  case, 
you  come  to  prove  only,  that  the  work  waff  done  for 
a  specific  sum ;  to  prove  that  the  thing  was  done  in  the 
ordinary  manner ;  and,  if  the  thing  was  not  done 
well,  the  other  party  should  show,  that  he  gave  sotne 


that  the  plaintiff  could  only  be  entitled  to  demand  of  the  de« 
iendant  the  money  produced  by  the  resale  of  the  goods  as  mo- 
ney had  and  received  t«  his  use. 

L)rd  Ellbv BOROUGH,  C.  J.  •*  This  was  only  the 
common  case  of  goods  sold,  which  turned  out  not  to  be 
answerable  to  the  terms  agreed  upon  ;  and  the  defendant 
might  have  resisted  the'  payment  of  the  note  altogeth<!r. 
But  the  payment  of  money  into  court  generally,  is  an  ad- 
mission of  the  cause  of  action  stated  in  the  declaration, 
and  of  the  bill." 

GiBBs  urged,  that  payment  of  money  into  court  was  not 
aa  admission  that  the  whole  of  the  money  on  the  bill  was 
due. 

But  thb  court  still  refused  the  rule. 

It  should  seem,  therefore,  that  the  bill,  as  stated  in  the 
count,  must  be  taken  to  be  admitted,  and  that  although  tha. 
sum  may  be  reduced  by  shewing  payment,  or  any  thing . 
wbich  admits  the  bill,  and  ypt  lessens  the  demand,  the  defen- 
dant cannot  set  up  any  defence,  which  goes  to  shew  the  want 
of  a  good  consideration  for  the  bill  ;  because  that  denies  all 
claim  upon  the  bill,  and  is  inconsutent  with  the  admission  oC 
Us  validity. 

Rule  xise  ebfusbd.^ 
li^o,  XXXV.  N.s.  3  II 


9pttbb» 


18P6.       inttmatioB  ai  to  the  defcoct.    That  it  ratber  At  pre; 
lUtToii      v^lci^t  practice  eren  on  juasltiM  mmi^  bo^  I  cvu^ 
think  tbi^t  it  is  to  be  aifstained  8o  hr*' 

Gbosb,  J.  f' He  niDst  be  prepared  to  shew^dutit 
is  worth  the  money.** 

La WBENCB,  J.  ''  The  jrqle  laid  dawn  is^  I  thiok^  i 
good  rak,  provided  the  party  la  in  danger  of  beiog 
a.urprised  »  but«  if  he  has  notice  of  the  performaiioe  of 
the  contract  being  intended  to  be  contested,  ha  w^ 
to  be  prepared.  He  is  only  bound  by  tb^  fonnbf 
the  contract.  He  is  to  be  paid  for  sometbiog  dooe; 
and  if  not  done  he  has  no  right  to  the  iHoney :  bat, 
if  you  let  him  go  on,  supposing  that  the  only  qocctioD 
lobe  tried  is,  whether  the  contract  was  made  or 
not,  yon  shall  not  take  him  by  surprise.  He 
f»urt  will  then  say,  yoyi  shall  not  take  this  defesce; 
go  to  your  cross  action.  But  on  a  quant^im'9urvitt 
\ke  comes,  at  all  times,  to  prove  the  wprih  of  the  ibiag> 
the  qwtntiun'4n4ruii.'* 

Lb  Blanc,  J.  ''It  is  not  sufficient  to  shew^tbit 
he  bricks  and  mortar  were  put  together.  It  csoDot 
be  a  contract  merely  to  put  it  up,  without  regard  to 
whether  it  was  weU  or  ill,  even  upon  a  stipslaiei 
price ;  because,  if  so  he  could  not  bring  ai^  action  for 
not  building  well ;  for  that  can  only  be  on  a  contrsct 
to  build  well.  TheUj  the  only  question  is,  whether  \kt 
party  is  to  be  taken  by  surprise  i  for,  if  the  party  pot 
it'  upon  the  record  aod  said,  true  it  is,  I  did  promise 
to  pay  the  man  a  particular  sum,  but  he  did  not  do 
the  thing  required,  that  must  be  a  good  defence.  Her^ 
^herc  is  no  surprise." 

^ULB  AB50LVTK- 
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GAmft  agaihii  JoMEt.-^an<i  Idthi  ""^ 

tf^Jkere  the  plaintiff  declared  agaimt  the  dekndAQt  for  fublish-  Pleading. 
tmg  a  libel  in  an  accomU  of  a  trial  imputing  to  him  the  crime  ceedinff  of 
i}f  ferjury   andjft^cial  delinquents^   in  hi$  character  qfco\iT[%, 
ctcrk  of  the  court  of  requests  at  Liverpool,  and  the  defendaak 
thdeofWiurei  to  justify  '  as  to  such  parts  of  the  supposed  Ubel  * 

'  us  purport  to  eontoinan  actsomt  or  natethtnt  of  the  trial  of 
the  plttSntifr/br  an  assaittt,  H^t,  and  of  the  facts^  dreum* 
UassceSf  and  statemeniMi  tshkh  l^curriid  C  held^  upon  ipeeid 
tkmmrer^  thai  ajmifieattaa4n  such  general  and  indefinite 
terms  woe  tad ;  fvi-  iM^h  to  awndproUxitp  cfpkadingi 
jfarti  qfthe  iOel  mfgkt  ke  separated  dtid  Justified  hy  dktinci 
r^ermice.  yet  tkisgemeralsltparation  offtiets  ft&m  ob$erM* 
titmsleft  the  mailer  justified  wholly  uncertain. 
Qa.  IVhat  statement  of  legal  proceedings  may  be  justified  f  • 

jQECLARATION    against  the  deferidata  for  pub-       Cii,4 

iishing  the  following  libelj  in  a  newapaper^  againat 
the  plaintiff',  an  attorney  of  this  coarti  pahiisbed  coq^ 
cerning  him  id  his  o£Bce  of  clerk  of  the  court  of  re* 
quests  at  Liverpool,  and  charging  him  with  perjury 
and  with  judicial  delinquency.  The  libel  which  wa^ 
*et  out  with  apt  ayermeots  was  as  follows* 

^'  There  are  few  thitigs  for  which  the  present  time^ 
%re.more  remarkable^  pregdaat  as  they  undoubtedly 
are  with  strange  e^^ntSi  than  for  the  number  of  prose- 
cQtioDs  which  have  recently  been  instituted,  against 
persons  sustaining  the  high  and  certainly  honourable 
character  of  judges.  Both  the  old  and  the  new  world 
have  astonished  their  inhabitants  with  thi^  phetfome- 
Hon  ;  bpt  while  our  attention  was  occupied  about  the 
affairs  of  judges  Chase,  Foa^  and  Johnstm,  little  did  we' 
appreheDd  that  the  town  of  Literpool  would  add  Xvf 
the  list  of  judicial  delinqueot^  :  tfuch  however  ha^beeof 
the  ease.  At  the  late  qoarl<er  sessions  for  thit  borough; 
a  pmsecution  wii»  broitghl  forward  onr  ffecAteschqrisiif 
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1806.       against  Mr.  Robert  Cnrr,  a  well  known  attoniejol 
^A»»       this  towu,  and  chief  jutliorof^b^  iiigb  caort  of  coo- 
ve  M,       science  here,  for  a  savage^  ilnprovoked,  and   bratal 
jtfMM.       attack,  as  stated  by  the  counsel  on  the  person,  of  Mr. 
Thomat  MurroWf  a  young  gentleman    of  the  same 
profession,  but  of  known  and  acknowledged  respecta- 
bility.    In  the  opening  of  the  case,  it  was  stated  an<t 
afterwards  clearly  and  fully  established  by  evidence, 
that  the  said  Mr.  Carr  did  wantonly  and  savsigely  at- 
tack Mr.  Murrow  at  an  arUtnition  bekl  under  an  ar- 
d^r  of  the  court  of  consmon  sessions  of  this  {dace. 
It  appeared,  that,  tbdugb  Mr.  Carr  bad  on  this,  as  irell 
perhaps  as  on  former  occasioiis,  most  to  say,  yel  lie  had 
not  the  best  of  the  argnment,  and,  fearing  that  be 
would  he  professionally  foiled,  he  had  instant  and  in- 
sidious recourse  to  blows,  which  were  administered 
with  no  ordinary  violence  or  treachery.  Mr.  Mumm, 
being  very  inferior  in  point  of  corporeal  powers^  urged 
Mr.  Carr  to  desist,  at  the  same  time  declaring,  tbtt, 
upon  equal  terms,  he  had  no  personal  fear  of  him;  bot 
that  he  felt  the  indignity  and  degradation  of  oppos- 
ing himself  in  such  a  low  and  brutal  manner,  or  indeed 
in  any  manner,  to  a  person  whom  he  could  not  consider^ 
either  from  his  education  or  habits,  entitled  to  his 
respect  or  worthy  of  his  notice ;  that  be  would  ool 
kieep  a  boy  in  his  office  capable  of  writing  such  stuff, 
or  publishing  tp  the  world  with  the  sanction  of  hk 
name,    a  work  destitute  6f  every  thing  that  oaold 
mark  the  professional  man  or  the  man  of  educaHoo. 
Mr.  CarrU  violent  and  instinctive  abhorrence  of  the 
fallacious  ideas  of  modern  honour  was  clearly  evinced 
by  his  own  VfhnesiMr.ThomasHitnley,  who  proved,  that 
Mr.  Carr  had  been  repeatedly  called  and  always  god- 
s/dered   a  coward,   in  fact  that  be  had   heard  Mr. 
Staniitreet  mtiae  mention  of  his  cowardice ;   here  Mr. 
Carr  started  from  his  seat,  seemingly  with  the  kindled 
fire  and  valour  of  a  Ncison^  and  addressing  himself  to 
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Mr.  StamMtreet   an  ndvocale   for    the  prosecution :        18O& 
'^^  What  Siri — did  you.  Sir— I  say.  Sir— did  you,  Sir,8ay,      "clnm 
Sir,  that  I,  Sir — wa*.  a-:-a — a — coward,  eh ! — "  "  Sir,"       venut 
replied  Mr.  StanistreetfVtith  the  utmost  composure,  ''we       J^"'** 
had  byeUer  speak  of  this  else where/'-^'*  Oh  !  oh  !  obT* 
retorted  Mr.   Carr  with  sweet  aad  softened  accents, 
'^ we  had  better  say  notbiog  about  it,  either  here  or  else*    ' 
where."  This  suggestion  extorted  from  Mr.  Stanutrttt 
%  look  of  contempt^ which  we  shall  leave  to  the  painters 
to  describe^the  art  of  printing  is  unequal  to  it.  At  this 
moiaeat  Mr.Curr'i  agitation  became  visible,  at  least  wt 
thought  so»and  for  the  firH  time  in  our  lives  we  saw,  or 
aiMpected,a  suffusion.  Apparently  aware  of  the  approach** 
ing  issue  of  the  trial,  and  almost  on  the  instant  of  being 
found  guilty  by  a  jury  of  his  country,  be  bustled  out  of 
court ;  reduced  lo  a  condition  inwhichordinary  mean* 
nesaoc  brutality  might  be  expected  to  excite  some 
little  compassion,  he  was  pursued  out  of  court  by  the 
hisses  of  several  of  the  .attending  spectators.      The 
feelings  of  disgust  and  indignation  triumphed  over  the 
decorum  of  the  court,  and  for  the  momefnt  even  **  or- 
der>"  was  not  called.      It  is  painful  to  record  any 
things  which  is  so  foul  and  brutal  as  to  defile  the  cha- 
racter of  human   nature,   but  we  consider  the  full 
blown  honors  of  our  hero  ripe  for  publication,  and   to 
withhold  such   an  example  would   be  a  sin   against 
society.  Though  it  clearly  appeared  from  the  testimony 
of  every  person  that  wxis  in  the  room  where  the  arbi- 
tration was  held,  (except  Mr.  Carr)  that  no  violence 
was  used  by  Mr.  Murrow,  yet,  reader,  hear  with  hor- 
ror,  a  violent  assault  was  sworn  against  him,  by  Mr. 
Carr^  and  a  bill  of  course  found  by  the  grand  jury. 
When  Mr.  Miirrocp's  trial  came  on,  no  witness  ap- 
peared against  him,  and  though  Mr.  Carr,  in  his  ex- 
culpatory address  to  the  jury,  expressly  mentioned 
and'^urged  with  marked  and  studied  force  the  fact  of 
a  bill  having  been  found  against  Mr.  Murrom  for  a 
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violent  asttiilt  upon  him,  yet  Mr.  Cart^i 
associate,  said  it  was  not  his  (Carf^i)  intentioii  to   pro- 
ceed agaiost  Mr«  Murium !i!   Some  lefereaee   vas 
^*"***      made  to  a    former  pablicaiton   of   Mr.  Qtrr^s,  the 
grammatical  igooraace  and  absurdity  of  whicb  Mri 
Jtfvfroflp  bad  offered  to  point  otit  fo^  the  auAor's 
amHseraeDt  and  emendation  :  this  was  proposed   as  a 
reply  or  ralber  as  a  panishment^  for  some  very  \mm^ 
*  lent  and  unfounded  language  used  by  Mr.  Cart.    Th# 
inpntation  as  to  Mr.  Cart^t  ignorance  of  the  cooftnoa 
faiet  of  grammar,  was  not  opposed  bat  arged  at  a 
gramnl  of  irritation  |  and  indeed  Mr.Purr,  coonad  fm 
the  prosecution^  stated    that   an  assault  cofBonned 
andar  circumstances  of  gieat  provocation  ahoald  lie 
eonsidered  by  the  jury,  and  that  the  ioSriRitiet  c( 
botnan  nature,  wcte  not  to  be  caafoanded  with  tbe 
gross  and  senseleis  ferocity  of  a  brute.  Mn  Pttrr^  widi 
great  hutoantty,  saanied  witting  to  acknowledge  Mr* 
C«rr*<  insanity,  but  tiie  jury,  having  their  atteatioa 
directed  probably  toaome  other  thaa  tbe  Lanatie  Asj- 
Itttti,  instantly  pronoaoced  him  guilty,  to  tfie  gmi 
satisfaction  of  a  orowded  court.      The  BUUmgtgaii 
laoguage  that  was  ased  we  have  omitted,  unwilKag  lo 
stain  our  oolumns  with  such  poHotion ;  besides  it  oouM 
be  no  novelty  to  a  great  mi^orfty  of  oar  nnaMRnis  iea« 
4ers,who  have  themselves  often  heard  the  aoeoai- 
plished  and  erudite  Mr.  Cmr  with  astoniaboMnt^  4 
not  with  delight  or  admiration/' 

To  this  tbe  deftndant  pleaded  tbe  general  issue.  Aod 
also,  *^  that,  at  tbe  general  quarter  sessions  of  tbe 
peace,  holden  in  and  for  the  borough  of  LioefpoQlp 
next  before  the  composing,  writing,  printing  aod  pab* 
lisbing,  tbe  said  supposed  libels,  to  wit  oa  the  a3d 
d#y  9^  April  in  tbe  year  of  our  lord,  1806,  p  prosecti* 
lion  waa  brought  forwards  against  the.said  Roberi  Carr 
|^,M  afsaallup9»tbf  said  'Thomas  Mummj  fnd  tb«i 
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h^  md  assault  was  stated  by  tbe  counsel^  for  the  said       1>M 

Fkomag  Ijdurram  to  baye  been  a  savage,  unproToked       Cab* 

lad  brutal  attack  upon  tbe  said  Tkomoi  Murrofo,  and      ulw^u 

hat  in  tbe  opemug  the  case  it  was  stated,  and  after- 

vMs  clearly  i^nd  fdly  established,  by  eyidence,  that 

>he  saidjRoder^  did  wantonly  and  savagely  attack  th<| 

faid  Thomas  Murrow,  at  an  arbitration  held  by  virtue 

>f  an  order  of  the  coi9rt  of  common  sessions  of  the  said 

|K>roagb«     And  it  appeared  that  the  said  Robert  at 

the  said  arbitration,  in  disputing  professionally,  as  aqf 

^torney,  bad  recourse  to  blows,  which  were  adoitois-^ 

tered  with  po  ordinary  violence  or  treachery  ;  that  tho 

laid  Thomas  Murrow    being    inferior    in    personal 

itrength  to  tbe  said  Robert  urged  biqi  %m  desist  and^ 

St  the  same  time,  made  such  declaratidos  as  in  the  said 

apposed  libels  are  in  that  behalf  set  fbrtb.    And  the 

taid  fVilHam  further  says,  that  in  the  course  of  tbe 

trial  of  the  said  Robert  for  the  said  assanlt^^oiie  Thomas 

^anliy  was  produced  as  a  witness  on  behalf  of  the  saicl 

S^bert,  and  that  the  said  Thomas  Hanky  tbca  and 

^ere   proved^  that  tbe  said  Robert  bad  been  lepeatw 

^dly  c^led  and  always    considered   a  coward,  anit 

^at  be    bad  heard    Mr.  Siimistreet  make  menlio» 

oi  his  ccywardice  ^  and  that  snch  word^  and  convert 

^tion  aa  are  in  the  said  sup|iosed  libeb  in  this  behatf 

meationed,  did  thereupon  take  place  between  the  sai4 

^&er/  and  the  said  Mr.  St^msireet.    And  that  tbe  saidi 

Robert  did,  almost  on  the  instant  of  being  pronoonce4 

guilly  by  tbe  jury,  go  outof  coi^rt,and  was  pursued  by 

the  his^s  of  several  of  the  attendant  spectators  wha 

^are  qot  for  tbe  moment  called  to  order  by  the  court,  ^    ' 

aad  the  mdfVilliam  further  say8,that  though  it  clearly 

appeared  by  the  testimony  of  every  person  that  was  in- 

fbe  room,  where  the  said  arbitration  was  held,  except 

^he  said  Robert,  that  no  violence  was  used   by  the  said 

Thomas  Murrow  ;  nevertheless  it  appears  that  a  violent 

wault  had  been  s^orn  against  the  said  Thomas  Murrom 

\^  the.  9aid   Robert,  and  that   a  bill  of  indictment 
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18M.  had  been  found  by  the  grand  jury,  apoo  the  tvim 
0  clmT'  ^^  Mid  Robert  at  the  preceding  wnAonn,  fcr  » 
^'^  astauliupon  the  said  Robert,  and  the  said  l¥iUim  far- 
^*""*  ther  says,  that^  when  the  trial  of  the  said  Tkomm  Mv- 
romcame  on,  no  witness  appeared  against  hioii  aid 
although  the  said  RiAert  in  his  exculpatory  address  to 
^c  jury,  expressly  mentioned  and  urged  the  fsdof  i 
bill  having  been  found  against  the  said  Thomtu  Mir* 
rf>9,for  a  violent  assault  upon  him  the  said  fioierf,  jet 
the  counsel  of  the  said  Robert  in  the  said  supposed 
libek  called  his  professional  associate,  said  it  wasMt 
the  intention  of  the  said  Robert  to  proceed  sgsioatbe 
said  ThomoM  Marrow ;  and  the  said  WiUutm  fattbet 
says,  that  some  reference  was  made  to  a  former  paU* 
cation  of  the  said  Robert,  the  grammatical  ignoraoc? 
and  absurdity  of  which  the  said  ThomoM  Mmrrov,  \ai 
offered  to  point  out  for  the  author's  amusemenl  or 
emendation.  That  this  was  proposed  as  a  reply  or 
tather  as «  punishment,  for  some  very  insolent  «nd 
confounded  language  used  by  the  said  Robert.  T^^ 
the  imputation  of  the  said  Robert*$  ignorance  of  the 
common  rules  of  grammar,  was  not  opposed  but  nr^ 
as  a  ground  of  irritation,  and  that  the  said  Mr.  Pen 
in  the  said  supposed  libels  mentionedi  as  coamel  for 
the  prosecution  did  then  and  there  make  seeb  state- 
ments and  observations  as  are  hi  the  said  wffoiti 
libels  in  that  behalf  mentioned.  And  the  said  WUHm 
further  says,  that  the  jury  who  tried  the  said  R<AcTt 
did  pronounce  the  %Bid  Robert  guilty  of  the  said  assaolt 
upon  the  said  Tkomae  Murrow,  in  manner  as  in  the  said 
supposed  libels  is  mentioned,  and  that  the  sopposea 
libels  do  contain  a  just  and  faithful  account  of  the 
trial  of  the  said  Robert  for  the  said  assault,  and  of  the 
proceedings  thereupon,  wherefore  he  the  ssid  WiUiem* 
did  print  and  publish  the  said  supposed  libels,  as  he 
lawfully  might  for  the  cause  aforesaid,  aod  this  be 
is  ready  to  verify,  8^c* 
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He  also  pleaded^  85$  to  the  printing  and  publishing        ^806. 
tich  parts  of  the  said  several  supposed  libels,  as  purport       clnn 
>  contain  an  account  er  statement  of  the  trial  of  the       ««-*»* 
lid  Robert,   at   the   borough    sessions  of   Liverpool 
foresaid,  for  an  assault  upon  the  said  Thomas  Murrow, 
nd  of  the  trial  of  the  sai4  Thomas  Murrotsp,  at   the 
aine  sessions  for  an  assault  upon  the  said  Robert,  and  of 
he  facts,  circumistances,  and  statements  which  occurred; 
ook  place,  and  were  made,  respectively,  upon  the  said 
rials ;  that^  before  the  printing  and  publishing  of  the 
laid  supposed  libels,  or  anjrofthem,  to  wit,  on  Wednes^ 
hy  the  9Sd  day  of  April,  in  the  year  aforesaid,  at 
Liverpool  aforesaid,  in  the  county   aforesaid,  at  the 
general  quarter  sessions  of  the  peace,  held  in  and  for 
the  said  borough   of  Lixferpool,  the  said  Robert  was 
tried  and  found  guilty  upon  a  certain  indictment,  there 
depending  irf  the  said  court,  of  an   assault  upon  the 
said  Thomas  Marrow ;  and  the  said  Thomas  Murrozo 
was  tried  and  acquitted,  upon  a.  certain  indictment 
therein  also    depending   against  him,  for  an  assault 
upon  the  said  Robert  ;  and  that  the  said  parts  of  the 
said  several  supposed  libels,   in  the  introductory  part 
oflhis  plea  mentioned,  contain  a  just  and  faithful  ac«» 
count  of  the  said   last  mentioned   trials,  and  of  the 
*acl8, circumstances,  and  statements, which  respectively 
occurred,  took  place,  and  was  made  thereupon  ;  where- 
fore the  said  William  did  print  and   publish  the  said 
parts  of  the  said   supposed    libels,  in   the  introductory 
part  of  this  plea  mentioned,  as  he  lawfully  might  for 
tlic  cause  aforesaid,  and    this  he  is    ready  to  verify, 
wherefore  he  prays  judgment,  if  the  said  liohert,  oiiglit 
to  hate/or  maintain  his  action  uforesaid,  thereof  against 
him.  And  for  further  pica  as  to  the  printing  and  publish- 
in;^  such  parts  of  the   said   sevpral   supposed  libels,  as 
r<lale  to  the  finding  of  a  bill  by  thegraiid  jury,  against 
nie  said  Thomris  Marrow  foV  au  assault  upon   the   said 
Jiohcri,  upon  the  oaldof   the  said   'Robert,  the' said 
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180C.        /f'lV/utJH,  by  leave  of  the  conn  here  fcnr  this  puiMse, 
first  had  and  obtained  according  to  the  Ibrta  of  tk 
statute,  in  that  case  wade  and  provided,  says^  that  the 
said  Robert  ougii,  aol  to  have  or  maintain  hisafm* 
said  action  thereof^  against  him  in  that  behalf,  became 
he  sajsthat,  befisre  ibe  printing  and  pnUisbing  of  ike 
said  snppoied  libels  or  any  of%em,  to  wit,  oa  tbe  same 
day  afid  year  last  mentioned  at   Liverpool  aforasii, 
in  the  county  aforesaid,  the  feaid  Robert  was  tnd  at 
Uie  general  i|uaner  sesskMis  of  the  peace,  then  hdd 
ia  and  for  the   said  borough  of  Liverpool,  dpoa  an 
indictment  therein  depending  against  him,  for  «d 
asault  upon  tbe  said  Tkomme  Murrom,  at  a  certain  tr- 
bitration^  before  that  time  held  under  an  order  of  ibe 
court  of  common  sessions  in  that  place.     Aui  tbe 
said  fVilliam  farther  says,  that  although  at  the  trial  bit 
aforesaid,  it  clearly  appeared  from  the  lesliasoaj  of 
every  person  that  was  in  tbe  room  whei«  the  said 
arbitration  was  held,  except  tbe  said  Robert,  that  so 
violence  was  used  by  the  said   Thomas  Mmrrom^  jH 
true  it  is  that  a  violent  assault  had  been  sworn  agaiost 
the  said  Thomas  Murrow^  by  tbe  said  Robert  before  a 
grand  jury,  at  tbe  preceding  quarter  sessions  id  sod 
for  the  borough  aforesaid,  and  that  a  bill  of  indict- 
ment bad  been  in  consequence  thereof  foand  by  the 
said  grand  jury,  agaiost  the  said  Thomas  Murtow  for 
an  assault  upon  the  said  Rx^eH  as  in  the  said  supposed 
libel  is  mentioned,   wherefore  the  said  WiUUm  did 
print  and  publish  the  ^  said  parts  of  the  said  sereral 
supposed  libels,  in  the  introductory  part  of  this  plea 
mentioned,  as  he  lawfully  might  for  tbe  cause  aforv* 
.  said,  and  this  he  is  ready  to  verify,  wherefore,  &c. 

\o  the  second  plea,  the/7/at;i^f^demurred,geoeraI1j; 
and  to  the  third  also  demurred,  stating  for  cause,  tbat 
it  does  not  appear  in  and  by  the  introduction,  in  and 
by  the  said  third  plea^  nor  can  it  in  any  miuiner  be 

s     ••  • 
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ollected  therefrom^  what  the  said  plea  meaas  to  jus«       isoc. 
ifj ;  that,  if  it  goes  to  the  printing  and  pablishing  of       ^j^^ 
be  whole  of  the  said  several  libels  in  the  said  declara-*   -    verms  ' 
ioQ  mentioned, ihe  said  plea  is  altogether  bad  and        l^^"^^* 
efective,  and  that  if  itonlj  goes  to  parts  of  the  said 
ibels,  it  is  not  expressed  with  sufficient  certainty  what 
)arts  the  defendant  means  to  justify,  and  that  it  is  at- 
ogether  impossible  to  divide  and  separate  Uie  said 
leveral  parts  of  the  said  libds  in  the  declaration  men- 
ioned,  in  manner  and  form  as  is  attempted  to  he  done 
by  the  said  third  plea  of  the  said  defendant ;  and  for  that 
it  is  impossible  to  take  any  precise  or  certain  issoeto  the 
said  plea ;  and  to  the  last  plea  the  plaintiff  demur* 
red  generally,  and  stating  for  cause,  that  the  said  last 
plea  does  not  express  with  any  degree  of  certainty,  the 
parts  of  the  said  libels  in  the  said  declaration  men- 
tioned, which  the  said  defendant  means  tojustify,  and 
that  it  is  altogether  impossible  to  divide  and  separate  the 
said  several   parts  of  the  said  libels  in  the  declaration 
mentioned,  in  manner  and  form  as  is  attempted  to  be 
done  by  the  said  last  plea  of  the  said  defendant ;  and  for 
that  it  is  impossible  to  take  any  precise  or  certain  issue 
to  the  said  plea;  jind  also  for  that  the  said  last  plea  is 
loose  and  uncertain,  inasmuch  as  it  contains  the  conclu** 
sions  and  surmises  of  the  defendant  himself,  and  not  the 
averments  of  facts.  *  . 

ClahkE|  James.  "  This  is  a  question  whether  a  pub- 
lication, pretending  to  be  an  account  of  judicial  pro- 
ceedings, be  a'libel,  as  to  those  parts  which  are  justified, 
or  whether  the  justification  is  good.  In  deciding  it,  the 
court  will  not  be  called  upon  to  say,  that  if  a  fair 
account  be  given  of  the  proceedings  of  a  conrt  of 
justice,  for  the  information  of  the  public,  it  is  a  libel. 
The  first  count  t'harges  the  libel  to  be  printed  and  pub- 
lished of  the  plaintiff,  concerning  his  character  as  a 
clerk  of  the  court  of  requests,  and  charging  him  with 
perjury ;  all  that  the  justification   states  is,   that    he 
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committed  an  assault  on  Mr.  Af .  which  can   in   fact, 
have  no  reference  to  the  libel  entitled  Judicial  Delio- 
quency,  or  to  thefi/ajfi^i]^s  having  done  anything  wroog 
in   the  court  of  requests;  nor  has  the  dcfcndmU  an? 
rights  because  the  plaintiff'  has  committed   an  assaait, 
to  bring  him  before  the  public  for  something  else.   Oo 
the  contrary^  the  justification  ought  to  have  answeicd 
the  charge,  for  publishing  the  libel  entitled  Judicial 
Delinquency.    This  charge  is»  that  it  contains  ao  im- 
putation of  perjury  ;  which  is  not  capable  of  being  jas- 
tified>  and  which  is  not  here  confessed.  The  plaintiff 
conduct  is  in  the  libel  charged  to  be  such  as  to  deole 
human  nature^  and  yet^  when  the  libel  is  justified,  it 
appears^  by  the  pleadings,only  to  have  been  an  attempt 
to  prove  an  assault  by  the  testimony  of  some  persoos, 
which  testimony  being  beard  and  being   met  by  that 
of  others,  the  verdict  is  given,  not  guilty.     If  the 
defendant  would  justify  it  as  a  report  of  legal  proceed- 
ings,  he  ought   to  have  stated  those  proceedings  as 
they  passed,  and  left  it  to  others  to  draw  their  ova 
conclusions.     In  Jacob  v.  Southey,*  there  was  an  ac- 
tion for  imputing  perjury  to  one,  and  the  defence  vas 
that  it  was  found  by  verdict  that  the  p^atM^i^  was  per- 
jured, but  no  judgment  was  entered  ;  and  whether  the 
plea  was  good   or  not,   was   the  question;  and  itvas 
adjudged  no  plea,  because  there  should  have  been  a 
judgmeut.     This,  therefore,  can  be  no  justification, 
as  to  the  charge  of  perjury.     This  objection  goes  in 
substance  (o  the  whole  of  the  pleadings,  upon  general 
demurrer,   that  the  matter  justified   is    incapable  oi 
justification  :  and  the  justifications  b}*  no  means  cover 
the  allegations  in  the  libel." 

Lawrence,  J.    ''On   these  pleadings,  it  mav  be 
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» 
that  hie  did  not  publish  any  thing  but  wbat  he  admits       18O6. 

and  justifies/' 

Clarkb.     "  This  is  the  first  time  a  libel  was  ever  so 
divided  as  ia  the  second  plea ;  and  we  cannot  take  issue 
upon  this  plea ;  for  bow  can  we  divide  those   parts  of 
the  plea  aod  the  tibel,  which  be  calls  facts^  frqm  those 
vhich   are  not  ?    If  there  Ate  parts  of  the  lib^l  which' 
may   be  justified,    though  others  cannot^  he  ought 
himself  to  separate  the   bad   from   the  good^  specifi- 
cally.    Here  it  is  only  stated  indefinitely^ '  as  to  such 
parts  of  the  libel  as  purport  to  contain  a  statement 
of  facts;'  but  he  ought  to  have  selected   those  parts 
which  he  means  to  justify ;  and,  in  actions  for  slander, 
jou  justify  the  words  precisely  as  they  are  laid.     To 
do  otherwise  would  be  to  throw  too  great  a  burthen 
vpon  the  plaintiff.    The  last  plea  only  states^  that 
two  witnesses  spoke  one  way,  and  Mr.  Carr  another, 
and  the  justification  must  now  stand  wholly   upon 
that."    H^  concluded  *'  that  the  pleas  were  bad,  firsts 
upon  the  ground,  that  the  matter  attempted  to  be 
justified  could  not  be  justified ;  and  secondly,  that  the 
pleas  were  informal,  in  not  sufficiently  separating  the 
matter  attempted  to  be  justified,  from  that  which  was 
to  be  denied  itoerely  by  the  plea  of  not  guilty." 

Scarlett,  contra.  ''The  first  plea  is  the  general 
issue  ;  the  second,  a  justification  as  to  the  whole,  and 
the  3d  and  4th,  a  justification  as  to  parts ;  as  to 
the  second  plea,  two  objections  have  been  made,  one 
of  which  is  that  the  declaration  charges  the  defendant 
witii  publishing  a  libel,  intending  to  charge  something 
tipon  him  as  to  his  being  a  clerk  of  the  court  of  re- 
quests: now  the  defendant  is  only  bound  to  admit 
something  in  his  pleadings  which  he  will  justify,  but 
he  is  not  bound  to  put  the  same  construction  opon 
the  Words  which  the  plaintiff  has  put.  The  writer 
only  means,  that  a  person  who  held  theoflSce  of  judi^e 
of  the  court  did  certain  fads  which  he  there  stales. 
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18M.       He  adfliita  only  and  justifies  by  these  pleail  tbe  fiscts. 
Q^^^       *  Jadicial  Delinquency,*  for  instanoej  which  is  ihc 


title  to  tbe  paperj  contains  no  fact ;    and  theeefbie 
Jmiss»      cannot  be  justified.    All  that  io  pleading  can  be  done 
is  to  slate  tbe  facts»  and  to  say  that  they  are  true; 
tbe  jnry  is  to  draw  the  inference  what  the  libel  aseans 
to  impute ;  and  the  platntiff  might  have  taken  isne, 
if  it  is  said  that  the  defendani  did  not  mean  to  give  a 
fair  account  of  the  proceedings  in  the  oourt  of  justice. 
The  true  question  is,  however,  whether  the  hcXM  stsiri 
in  the  Ubel  are  staled  in  the  plea:  bo  matter  what  tbe 
meaning  of  them  is  and  justified  i   to  publish  accoasts 
of  proceedings  in  a  court  of  justice  cannot  be  a  libel. 
In  this  court  there  was  an  information  for  a  libel  agaiost 
one  fVright,^   who   published  a  statement  of   pro- 
ceedings in  tbe  House  of  Commons,  and  it  waaheM  aa 
l^bel.    Mr.  Ju$iice  Lawrfncb,  in  that  case,  aaid,  ^  it 
bas  been  contended  that  tbe  publication  of  the  pro- 
ceedings of  courts  of  justice,  when  reflecting  on  tbe 
character  of  an  individual,  is  a  libel ;  to  support  wUdi 
position,  tbe  case  of  JVaterfitU  y.  the  BM^p  of  CV- 
chater  had  been  cited.    But  on  examining  that  case,  it 
appears  that  the  charge  there  was,  that  the  ptmintifhni 
.  not  publisbed  a  true  account.  Therefore,  I  do  not  think, 
that  that  case  establishes  the  proposition  to  sopportwbich 
it -was  cited  ;  and  I  am  not  aware  of  any  authority  that 
does  support  it.    The  proceedings  of  courts  of  justice 
are  daily  published,  some  of  which  highly  reflect  oa 
individuals,  but  1  do  not  know  that  any  information 
was  ever  granted  against  the  publishers  of  them.  Manj 
of  these  proceedings  contain  no  point  of  law^  and  sre 
not  published  under  the  authority  or  the  sanction  of 
the  courts,  but  they  are  printed  for  the  information  of 
the  public.    Net  many  years  ago  an  action  was  brought 
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HI  the  <^uit  of  comnioii  plems  by  Mr,  Curm  ▼• 
Walter^  proprietor  of  '  the  Times/  far  poblidiiflg  a 
libel  ID  the  paper  of  the  '  Times/  which  supposed  libel 
consisting  ia- merely  stating  a  speech  made  by  a  coqb«  i^^'o- 
sel  in  this  court  on  a  notion  for  leave  to  file  a 
criminal  information  against  Mr.  Currie,  Lord  C.  J. 
JEyre,  who  tried  the  cause^  ruled,  that  thid  wasnotalibe) 
nor  the  subject  of  an  action,  it  being  a  true  account 
of  what  had  passed  in  this  court;  and  in  this  opinion 
the  cduri  of  4N>mmfOti  pleas  afterwards,  oh  a  motion 
for  a  new  trial,  all  concurred,  thougb  some  of  the  jud- 
ges doubled,  Wb<Hher  or  not  the  dffevdant  could  aYuil 
him^lf  of  that  defence  oti  the  general  issue.  Though 
the  publication  of  such  proceedings  may  be  to  the 
disadvantage  of  the  particular  individual  coneeraed, 
vet  it  is  of  vast  importance  to  the  public,  that  the  pro* 
ceedings  of  courts  of  justice  should  be  universally 
known.  The  general  advantage  to  the  country  in 
having  tttoae  proceedings  made  public  more  than  coun- 
terbalances the  inconveniences  to  the  private  persons' 
whose  conduct  may  be  the  subject  of  the  proceed- 
ings.'* ' 

Lord  Ellenboroxjoh,  C.  J.  "  That  must  be  takew  . 
with  some  limitation.  M^ny  things  are  necessary  td 
be  stated  in  a  court  of  justice,  which  might  aflect  the 
feelings  of  families,  and  which  it  would  be  highly  im- 
proper to  permit  to  be  stated  to  the  public^  1  do  nut 
mean  to  put  strict  restraints  uppn  the  publication  of 
accounts  of  trials;  but  if  it  be  done  for  the  purpose 
of  prejudicing  an  individual,  it  may  yet  be  a  libel,  it 
is  very  difficult  to  draw  the  line  between  what  is  a  fair 
publication  and  what  is  not.''  ^ 

Scarlett.    ^'  In  Attky  v.  Young,*  it  is  said  if  the 
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iM«  maifer  is  justified^  the  manner  is  immaterial ;  tbeo  these 

"^^  facts  niay  be  easily  collected  from  the  mere  obsem- 

versMs  tions^  butit  does  not  follow  that  the  meaoing  of  tbem 

jouif.  .^  ^^^^  ^^  ^^^  j^^^  stated  in  the   declaration.    This 

does  not  charge  the  planUiff'mth  perjary/' 

Lord  Ellenborodgh,  C.  J.  ''  Do  you  mean  to 
contend,  that  the  justification  does  not  admit  the  inn- 
endoes  ?" 

Sc  ARLRTT.  *'  If  a  man  charge  another  to  have  as- 
serted, that  he  had  sworn  falsely,  meaning  thereby  that 
he  had  committed  perjury,  the  defendant  may  shew 
that  the  plaintiff  swore  falsely,  but  not  admit  that  he 
stated  him  to  have  committed  perjury." 

Lord  Ellen BORovGii,  C.  J.  ''You  must  admit 
the  sense,  as  stated  in  the  inuendoes.  Yon  must 
either  admit  that  sense,  or  must  give  another  sense.' 

Le  Blanc, J.  {Currie  v.  Walter*  being  cited.) 
*'  That  was  a  paper  without  observations  or  any  iDsiaQ* 
ation.  You  can  only  justify  as  to  the  facts ;  but,  if  the 
facts  are  found  for  you,  will  it  acquit  you  of  thelibeU 
Will  it  acquit  you  of  publishing  proceedings  in  a  court, 
with  direct  inference,  and  imputations  on  the  charac- 
ter of  various  persons  t" 

Lawrence,  J.  "  Here,  besides,  you  state  the  ad 
which  you  charge  to  be  a  perjury  ;  and,  if  true,  asyoa 
state  it,  there  must  be  perjur}'.  That  therefore,  isoot 
like  the  case  of  charging  a  man  with  stealing  a  tret, 
which  being  affixed  to  the  freehold  and  part  of  it. 
cannot  be  the  subject  of  a  felonious  taking." 

Scarlett,  abandoning  the  distinction  as  to  the 
difference  between  the  meaning  charged  by  the  de- 
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daralioD,  and  that  which  he  insisted  was  the  meaning^       tBoe. 
of  the  paper,  endeavoured  to  defend  the  pleas  upon  the       CAnn 
poiat  of  ibrm^  and  to  shew  that  the  facts  might  be  sepa-       versus 
rated  from  tlie  observations  in  the  manner  here  done^ 
and  cited  Dallison  S3. 

Lord  Ellen  BORouoH,  C.  J*  ^'  In  order  to  avoid 
prolixity,  you  need  not,  in  your  plea,  repeat  the  words  ; 
but  may  ascectain  tfaem  by  reference.  Thus,  for  tn- 
staace,  you  might  have-said,  '^  as  to  all  the  matter 
contained  between  such  a  word  and  such  a  word,  and  as 

to  all  the  matter  from  the  words — ^to  the  words ." 

But  even  if  they  could  be  separated  in  this  case  by  any 
industry,  I  meaa  the  observations  from  the  facts,  how 
can  they  be  so  by  this  general  mode  of  reference.  It 
begias  *  Liverpool  quarter  sf^sions/  and  appears  to  be 
throughout,  as  if  it  was  intended  to  be  understood  as 
a  narrative  of  facts.  But,  as  to  saying  that  it  contains 
1)0  libellous  matter,  it  is  clearly  impossible  to  contend 
for  that  position.  Had  it  been  a  temperate  account 
of  facts,  it  might  have  begun  by  stating  that  a  most 
interesting  trial'  had  occurred.  But  is  there  in  the 
words  '*  Judicial  Delinquence  ;"  nothing  of  a  libellous 
nature ;  and  how  is  tliis  to  be  separated  ?  The  libel  ii 
mixed  with  the  narrative,  so  that  we  cannot  separate 
it.  We  may  think  one  part  fact,  and  the  judge  at 
nhiprius  may  think  another  part  to  be  intended  for  a 
statement  of  fact.  But,  there  ought  to  be  such  pre- 
cision, that  it  might  be  distinctly  known  to  the  court 
and  jury,  what  is  to  be  the  proper  province  of  both.  If 
hy  reference  it  can  be  made  clear,  it  may  be  so ;  as  if 
you  had  said, ''  perhaps,  as  to  so  much  as  purports  to 
J'upute  to  him  the  crime  of  perjury."  But  I  would  not 
be  understood,  that  this  is  a  decision  which  will  justify 
the  setting  out  of  all  the  libel  in  the  plea;  for  that 
Would  lead  to  a  great  length  of  pleading,  which  is 
quite  unnecessary."  (Upon  Scarlett  applying  for  leavs 
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1806.  to  amend).  ''If  parties  choose  to  take  upon  tlieo- 
selves  to  publish  the  proceediogs  of  courts  of  justice, 
and  eitlier  do  not  justify,  or  do  not  justify  in  the  best 
manner  which  they  caa>  the  court  will  not  help 
them." 

JuoouBNT  for  the  plaimtiff. 

Lord  Clanricard  againU  Stokes.— June  13M. 

EeadinK.         Declaration  in  debt  that  the  defendant  krpt  a  snare  for  huti 
une.  Sut.  5.      kafti,  contra  formam  sUtuti.  vhereby  and  by  force  of  i^ 
fGeo.  IIL  statute,  an  action  hath  accrued  to  demand  5/.»  held  good, 

u.  19.  '  ,•„  ^jresl  of  judgment:  the  offenu    being  created  t|  » 

Mtaiute^  ahdthe  action  for  the  whole  penalty  to  tkeinfv 
mer  being  given  by  several  snbsequent  statutes  ineorftratd 
in  the  statute  2  Geo.  III.  c.  Ip.     The  first  cUmse  refm  ta 
the  first  statute^  the  second  to  the  last. 
Qu.  Whether  vigore  statu ti  may  be  omitted  InsnchsLdtchrt^f^ 


CLAVmiCAHV 

vffntM 


•pHE  plaintiff  declared,  in  debt,  for  a  penalty  opon  a 
Stokm.  statute,  that  the  defendant  did  keep  a  snare  lor 

the  destruction  of  th^  game,  the  said  snare  being  tbei^ 
and  there  an  engine  to  kill  and  destroy  the  game, coo- 
trary  to  the  form  of  the  statute  in  that  case  made  and 
provided,  the  said  defendant  not  being  in  any  wise  qua- 
lified or  having  any  lawful  authority  so  to  do ;  by  rea- 
son whereof,  and  by  force  of  the  statute,  in  such  case 
made  and  provided,  an  action  hath  accrued  to  the  Bid 
plaintiff  to  demand  "and  have  of  defendant  5l.  &c. 
The  defendant  being  found  guilty,  it  was  moved  m 
arrest  of  judgment,  that  it  should  have  been  contrar/ 
to  the  form  of  tlie  statutes,  in  the  plural  number,  and 
whereby  and  by  force  of  the  statutes  ;  for  that  the  oi 
'fence  is  created  by  one  or  more  statutes,  and  iR^ 
,  remedy  to  the  informer  is  given  by  another,  if  not  by 
two ;  viz.  the  oflencee  is  created  by  statute  5  J»^> 
f.  14,  8.  4,  that  statute  is  coosUucted  by  a  subsequent 
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fitalule^  aod  gives  half  the   penalty,  to  be  recovered       18O6. 
by  summary  proceeding,  to  the  informer;  by  statute  clanricau^ 
8  Geo.  L  c.    19,  an  action  is  given  to   the  common      ^^'^ 
informer  to  recover  half  the  penalty  within  a  limited 
time,  and  lastly  the  statute  ^  Geo.  III.  c.    19»   s.  5, 
gives  the  whole  penalty  to  the  informer ;  so  that  there 
are  two  statutes  by  wl|ich  the  ofience  is  created  and  two 
which  enable  the  party  to  bring  his  action.* 


*  SAm^c  14,8.  4,  if  any  person  not   qualified   t>y  the 
laws  of  this  realm  shall  keep  or  use  any  greyhounds,  setting 

dogs,  bayes,  durokes,  tunnels', ,  or  any    other  engines 

to  kill  and  destroy  the  game,  and  shall  be  thereof  convicted 
upon  the  oath  of  one  or  two  credible  witnesses,  by  the  justice 
or  justices  of  the  peace  where  such  offence  is  committed,  the 
person  or  persons  so  convicted  shall  forfeit  the  sutn  of  51.  cue 
half  to  be  paid  to  the  informer,  and  the  other  half  to  the  poor 
of  the  parish.  This  act  shall  remain  in  force  for  the  spaca 
of  three^  years,  from  1st  of  JIfajf,  1707,  to  the  end  of  the 
next  session  of  parliament.  The  9  Ann.  c.  25,  made  the. 5  Ann, 
c.  14,  perpetualysubject  nevertheless  to  the  additions  or  altera- 
tions after-mentioned,  viz.  whereas  by  the  former  act  a  lord  of* 
s  manor  might  appoint  more  than  one  gamekeeper  for  one 
manor :  it  is  enacted  he  shall  appoint  only  one  for  one  manor. 
8  Geo.  /.  c.  19,  entitled  an  act  for  the  belter  recovery  of 
penalties  inflicted  upon  persons  who  destroy  game.  For 
rendering  more  effectual  the  laws'  now  in  being  for  the  better 
preservation  of  the  game,  be  it  enacted,  that,  wherever  any 
person  shall  for  any  offence  to  be  hereafter  committed  against 
»ny  law  now  in  being  for  the  better  preservation  of  game 
he  liable  or  subject  to  pay  any  pecuniary  penalty  or  sum  of 
money  upon  conviction  before  a  justice  of  the  peace.  It 
shall  be  lawful  for  any  other  person  whomsoever,  either  to 
proceed  to  recover  the  said  penalty,  by  information  and  con- 
viction before  a  justice  of  the  peace,  or  to  sue  for  the  sam« 
hy  action  of  debt.  Sect.  2.  The  action  is  to  be  brought 
hefore  the  ehd  of  th^  next  term  after  the  said  offence.  26 
^€0, 1  J,  c.  2y  recites  the  last  act,  and  enacts  that    all  a«« 
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i8^  *  BdHBoiT^isti  and  GaiHIiB&  »hewtd  cause*  ^  TW 
CcANBicAftv  <>ff«»ce  aod  the  peealiy  a^c  created  by  one  Btalute, 
vtnut  Bameljf  by  the  statute  5  Ann,  (u  14,  altboigb  the 
oiode  of  recovery  is  altered  by  the  subsequent  statutes; 
in  thai  oas^  it  is  not  necessary  to  allege  the  offence  to 
be  contra  firman  iiaiuiiorun ;  but,  where  kfceoffisoce  is 
crei^^d'  hy  one  statatCj  and  the.  penalty  i»  given  hy 
another  statute^  tberei  being  fso  macb  consecbed  Uige- 
ther^  in  order  to  enable  the  plaintif  to  maintain  his 
action^  the  offence  must  be  laid  contra  famum  statU'^ 
iorum.  If  an  act  is  made  forbidding  one  to  do  such 
a  thing  and  another  act  gives  the  penalty^  the  decla- 
ration should  conclude  contra  formam  statutorum,  but 
where  the  statute  is  only  revived  it  is  otherwise,  Strad* 
ling  V.  Morgan  :*  so  in  Rex  v.  Wcst;}^  cited  in  Let 
V.  Clarke. X  In  Broughtou  v.  Af 0or«:,§  by  the  J  EHz. 
c.  2,  every  one  is  to  go  to  his  own  church,  upon  pain 
of  22d.  to  be  levied  by  the  churchwardens;  then  the 
9,3d  Eliz.  c.  1^  gives  a  further  penalty  of  201.  pef 
month ;  and  the  29tb  EUz.  e.  6,  gives  the  third  part 


tioDS  brought  by  virtue  of  that  act  shall  aod  may  be  brought 
before  the  end  of  the  second  term  after  the  said  offence*  3 
Cca.  ///.  c.  20,  recites  8  Geo.  L  c  19,  the  part  above 
tzaDscribed,  and  that,  by  several  acts,  a  moiety  of  the  penalty 
goes  to  the  poor  of  the  parish  where  the  (^ace  commitfed, 
by  reason  whereof  (be  inhabitants  have  been  disallowed  te 
give  evidence;  and  whereas  suits  by  action  of  debt  or  case, 
bill,  plaint  o^  information  are  often  attended  with  great  costSu 
be  it  enacted,  that,  after  the  passing  of  this  act,  it  shall  be 
lawful  for  any  person  to  sae  for  the  whole  of  the  penalties  to 
bis  own  use  by  action  of  debt  or  on  the  case,  bill,  plaint  or 
information  in  any  of  his  majesty's  courts  of  record.  S.  6. 
Ko  action  to  be  brought  but  within  the  6  months. 

»  PI.  206.        +  Owen^  ^35.        J  2  EaU.  339.        §  Cr<>* 
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of  tbe  forfeiture  to  the  poor,  for  all  wbo  ofiend  agatoafc       inos. 

that  stataie:    tbie  must  neceaSBirily  be  cottiraformam  ctlmniZm^ 

ttatutarmm  ;  for  it  is  id  truth  pro  iunto^  a  repeal  of  the       mtiw 

penalty  of  the  first  act.*    lo  Dingly  v.  Afoorc,t  there"        .  *** 

wasaa  informatio'^  for  buyuig  wonsted  yara^  within 

the  county  of  Norfolk,  not  being  a  ireaver,  on  tbe  33 

H.  VllL  c.  16,  and  the  I  J&Ir.  VI.  c.  6,  the  iarter 

whereof  made  the  formier  perpetual;  and  it  was  laid 

contra  formam  stutufi,  33  H.  VUL  c   16,  bat  Ibert 

was  this  variance  between  the  statutes ;  viz.    by  the 

statute  S3  H.  VUL  c.  \6,  no  person  ffona  thenee- 

forth  shall  briag  within  the  city  of  Norwich  worsted 

yarn,  but  only  weavers,  upon  a  penalty,  half  to  tbe 

king  and  half  to  tbe  informer ;  then  the  latter  statute 

instead  of  barely  continQing  the  firsts  introduces  new 

matter,  and  therefore  it  was  necessary  to  say  contra  f»m 

mamstaitUorum.  Here  the  S^lnn  creates  the  offence  and 

gives  a  certain  penalty  to  be  recoviered  sammariiy ;  |^ 

subsequent  statute  requires  the  action  to  be  brought 

within  the  next  term,  and  another  witbta  six  months; 

but  the  12  Geo.  III.  contains  all  that  is  necessary  to 

give  the  action,  in  its  present  form,  to  the  plamtifj  \\ 

gives  in  terms  an  action  of  debt  to  the   informer  latw^ 

fully  to  sue  for  the  penalty  to  bis  own   use.    The 

court  need,  thei*efore,  in  order  to  found  their  aothority^ 

only  to  resort  to   the  b  Ann  and  the  statute  d   Geo. 

III.    The  5th  of  Ann,  was  a  temporary  statute,  which 

was  never  suffered  to  expire,  and  there  was  for-merly 

a  distinction  taken  as  to  this  point  between  acts  which. 

had  expired,  and  those  which   had  not;  but,  by  ti)o 

later  cases,  this  distinction  is  denied,  and  by   tbe  9 

Ann,  c.  25>  the  ^  Atui,  c.  14,  is  made  perpetual.  The 

statute  9  Ann^  c.  25,   makes  no  alteration  as  to  this 

particular  offence,  but  only  as  \o  the  appointment  of 
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1806.  a  game-keeper.  Yet  though  the  second  actf^honld  make 
O&AiiiNOABB  some  alteration,  contra  for  mam  statuti,  would  be  suffi- 
verniM  cicDt.  Then  the  12  Geo.  J/,  in  order  to  ifender  niorc 
effectaal  all  the  laws  for  preservation  of  game,  in- 
stead of  making  the  penalty  recoverable  before  the 
justices^  directs  that  an  action  shall  be  brought  for 
the  whole  penalty,  by  any  person,  for  the  informer  and 
the  poor  of  the  parish^  if  brought  within  the  next 
term.  The  ne^ct  statute  2Q,d  Geo.  II,  c.  2,  extends 
the  time  so  that  it  may  be  brought  before  the  end  of 
the  second  term,  and  the  last  act  2  Geo.  HI  c.  fi,  re- 
cites the  statute  of  Atm,  and  enables  the  informer  to 
•sue  for  the  whole  penalty  by  action  of  debt,  bill,  plaint, 
tCc;  and  by  s.  6,  no  action  shall  be  brought  but  within 
gix^ months  after  the  offence  shall  be  committed.  Here 
then  are  two  statutes  only  to  be  referred  to,  and  the 
declaration  states '  contrary  to  the  form  of  the  statnte,' 
which  refers  to  the  statute  of  Ann,  and  then  follows, 
*  whereby  and  by  force  of  the  statute  an  action  hath 
accrued,'  which  latter  words  must  refer  to  the  statnte  2 
Ceo.  III.  But  there  are  many  precedents  in  the 
books  wherein  vigore  statuii  is  wholly  omitted*  and  it 
is  sufficient  to  conclude  contrary  to  the  form  of  the 
statute,  per  quod  actio  accrerit,  and  therefore  the  alle- 
gation may,  after  verdict,  be  rejected  as  surplusage.* 
Batnby  v.  Mandyke,f  Bennet  v.  TatboU.X  And  if  it 
is  said  there  is  any  uncertainty  which  statute  is  meant, 
now  after  verdict  that  cannot  be  alleged  in  arrest  of 
judgment,  and  the  court  ai*e  bound  to  take  notice  of 
the  statute  law.**  They  observed  that  in  Lee  v.  Clarke^ 
it  was  held  to  be  unnecessary  to  notice  the  statutes 
which  create  the  limitation  as  to  time.  They  con- 
tended also  that,  if  it  was  necessary   to  look  to  two 
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jtatules   for  the  remedy,  under  the  words  by  force  of       180«. 

he  statute,  fhose  words  from  the  cases  above  cited  c^rikcai^ 
nay   be  omitted  after   ▼erdict,  as  slirpiusage,  and   it       *«•«« 
would  he  sufficient  to  say  contra  formam  statuti. 

Jf.kyll   and    QAMPiER,  contri.     '^  To  a  com^nou 
jnderstandiog  it  would  appear,  from  this  declaration 
ihat  this  penalty  accrued  by  only  one  statute,  and  that 
there  was  but  one  statute    upon  the  subject ;  but,   in 
fact,  there  are  three  or  four,  two  of  t^ie  statutes  being 
incorporated,  and  the  action  acrues   by   virtue  of  all 
these  statutes.     In    Lee  v.   Clarke,    Lord   Ellenbo* 
BOUGH  says, ''  though  I  cannot  so  well  dispose  of  the 
first  error,  that  the  offence  for  which  the  penalty  is 
given  is  not  ailedged  to  be  against  the  form  of  the  sta- 
tute, it  being  clear  that  this  was  no  offence  at  com- 
mon law  and  only  made  so  by  the  statute.     Such   an 
avtrment  has  always  been  considered  necessary  ;  other- 
wise the  cnses  alluded  to  which  turned  on  the  distinc- 
tiou  between  such  averments  in  the  singular  or  plural 
number  according  as  the  offence  arose  out  of  one  or 
njoiff  statutes  could  never  have  arisen,    for  the  answer 
would  have  been    that  either   was    unnecessary.     The 
oniy  autliorily  which  seems    to  bea?  ihe   other   way  is 
ttial  referred  to  in  Salkeld :  but  that  was  not   a  penal 
actlou.     It  does  not  distinctly   appear,    but  that   the 
Bubjtct  matter  might  have  been  a  ground  for  an  action 
at  common  law.     But  at  most  it  is  an  anomalous  vi\%c, 
Against  the  current  of  authorities.  Also  as  to  the  second 
error  it  might  admit   of  considerable  question  whe- 
ther it  should  not  have  been  laid  against  tlie  form   of 
the  statutes   where   the  right  of  action  is  given  by 
niore  than  one  statute.     Wtiat  was  said  by  (\furburtoii 
i.  m  Uweiiy    liJj,    is   an    express   authority  in   point 
to  this  purpose.     "  If  a  statuto  doth  prohibit   a  iliin*^ 
J^nd  another  statute  giveih  a  penally;  there    upon  ah 
Jiiloimatiou  upon  the  penalty,  Loth   statutes  ought  to 
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itaiL  .  be  recited,  and  to  cooclude  coniraformam  iMaCsm. 
CuMicAmm  ^^^  where  the  ataiole  ib  only  reyiTed,  it  is  gthertise.' 
»  There  is  no  analogy  between  this  caie,  and  the 
cases  cited  in  the  old  books,  upon  thestatatetofrtoH 
iaacy.  Here  the  same  statute  which  creates  tbeoff^oce 
gives  pari  only  of  the  penalty  to  the  commoo  iofor- 
mer,  and  does  not  give  the  remedy ;  and  accordtDg  to 
Broughion  v.  Moore,*  it  would  be  bad  if  it  refened 
only  to  one  statute/* 

Lord  Ellrnborouoh,C.J.  '' The  analogy  of ibU 
case  to  the  present  depends  upon  whether  cmUrafvr- 
wuim  statuti,  was  followed  by  per  quod,  ci  vigon  UatfUh 
as  it  is  here." 

Dampier,  "  As  to  the  argument  that  "  by  force 
of  the  statute,**  is  surplusage,  the  same  reason  which 
Tequires  that  you  should  allege  the  fact  contra  fomm 
staMi,  requires  that  you  should  state  also  the  action 
to  accrue  vigore  $tatuti :  then  this  cannot  be  right,  for 
the  remedy  is  given  by  force  of  several  statutes.  If 
the  court  is  referred  to  the  statute  of  the  5ib  ofJnM, 
that  does  not  give  the  penalty  to  be  recovered  as  it  i» 
demanded  here.** 

Lord  £llenbobou«h,  C,  J.  "Is  there aoy case 
which  requires  you  in  the  declaration,  to  give  notice 
how  or  by  what  statutes,  whether  by  one  or  more,  the 
action  is  given;  if  3'ou  are  referred  to  the  statute 
which  makes  the  offence  i  For  I  admit,  thai  you  mtt^t 
state  it  to  be  a  statutable  ofl'ence/* 

I>AMPiBR.  "  If  you  were  to  say  as  this  declaration 
IS  in  effect,  when  by  force  of  the  statute  is  oniiite^. 
that  the  defendant  kept  a  snare  contrary  to^  thesiatuu 
of  the  5th  of  Jnnet  whereby  an  action  hath  accrotd 
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to  demand  5l.  it  would,  upon  reference  to  that  statute,       ism. 
not  be  found  to  be  so  ;  for  the  common  informer  is  not  blaneioai> 
entitled,  by  that  act,  to  the  A.    Then,  If  by  force  of  '    »^'m 
tbe  statute  stands^  there  is  no  one  statute  nrhich  gives 
thevsction/'    ^ 

Lord  £llenborouoh/C.  J.  "  Need  any  thing 
more  be  stated  than  the  statute  2  Geo.  III.  c,  I9.  i 
For  that  statute  recites  the  statute  5  Anne,  and  also 
the  statute  of  Geo.  /.  Then,  if  two  statutes  are  re* 
quired  to  found  the  action,  we  have  the  5th  otJnne,  for 
the  creation  of  the  offence,  and  th»S  Geo.  IIL  for  the 
action.  But,  I  think,  the  yrhole  is  given  by  the  2  GeOm 
IIL  c.  ig,  and  if  the  other  had  been  repealed  this 
would  have  been  sufficient ;  for  there  is  a  substantive 
provision  in  that  act.  (Upon  referring  to  the  statute.}  « 
It  recites  the  statute  8  Geo.  L  but  not  the  statute  5 
Jnne,  c.  14.  Then,  if  it  is  necessary  to  refer  to  two 
statutes,  we  have  a  reference  to  two  statutes/' 

RULB  DISCHABOBD. 

Still  Against  Wail. — June  17th. 

Parol  order  of  commitment  by  justice,  until  the  effect  of  a  Trespasi.        • 

Tcarrant  of  distreufor  a  penalty  be  knofwn.  held  Rood  on  J»?^^*«««   9?"" 

.  .  ^   ,«   r-.         TTT       o/T  ^        fi_  1  01         milment.  Stat. 

statute  13  Geo.  III.  c.  80,  for  MtUtng  goods  on  a  Sunday.  13  Geo.  IIL  c. 

ao. 
TN  an  action  of  trespass  for  false  imprisonment  tried 

before  Heath,  J.  at  Maidstone,  an  information  vtrtut  • 
was  preferred  against  the  plaintiff^,  before  a  magistrate,  Wai.i.. 
upon  the  statute  13  Geo.  III.  c.  8Q,  for  having  sold 
goods  on  a  Sunday,  and  the  plaintiff  was  convicted  in 
a  penalty  of  40s.  Tbe  justice  then  ordered  the  defcH'* 
dant  Walh,  who  was  a  constable,  verbally,  to  keep  tbe 
plaintiff  in  custody  until  the  effect  of  a  warrant  of 
distress^  which  was  issued  for  the  penalty  should  be 
known.  The  statute  enacts,  that  if  the  party  shall  be 
convicted,  the  penalty  shall  be  forthwith  paid  \  and 

NO.  XXXV.  N.  s.  '      "  3  U 


y^ALL. 


514.  Ca$et  in  B.  R.  in  Trinity  Term, 

1806.  in  case  of  neglect,  the  justice  by  his  warrant  shall  caose 
^^^  the  same  to  be  levied  by  distress  and  sale ;  and  it  sbai. 
vrrsu9  be  lawful  for  the  said  juitice  to  order  the  deftndaui  \a 
be  kepi  in  safe  custody  till  it  shall  appear  that  the  same 
is  paid.  Upon  the  distress  being  sent,  the  pimUf  I 
brought  the  penalty  and  was  discharged.  Upon  tbii  | 
evidence  there  was  a  verdict  for  the  plaintiff  Amz^'> 
40s. 

A  rule  was  obtained  by  Bayley,  Serjt.  to  shew  caose 
why  the  nonsuit  should  not  be  set  aside,  anHnov 

Garrow  and  Espinassb,  for  the  plaintiff  ir^nti 
that  if  a  constable  be  permitted  to  take  a  person  iolo 
custody,  upon  the  mere  parol*  authority  of  a  mag:^ 
trate,  the  act  which  requires  the  plaintiff  to  deraaDd 
the  warrant  one  month  before  the  commencement  oi 
the  suit  will  be  of  no  avail.  That,  in  all  these  as^h 
the  constable  ought  to  have  a  warrant  to  produce. 

Lawrencb,  J.  *'  Suppose  a  magistrate  sees  abreacb 
of  the  peace  committed,  cannot  he  order  a  nan  ialo 
custody  ?"     , 

Lord  Ellkn  borough,  C.  J.  "If  there  is  any  por- 
tion of  time  for  which  a  justice  can  commit,  as  fi 
instance,  while  he  is  making  out  a  warrant,  it  mdst 
empower  him  to  commit  absolutely,  by  parol.  We 
order  the  commitment  of  offenders,  by  parol,  thougb 
a  formal  order  is  afterwards  drawn  out.  lo  Haizkini 
lib.  2,  c.  16,  8.  13,  it  is  said  a  warrant  must  be  in  wri- 
ting  under  the  hand  and  seal  by  which  it  is  made,  bot 
here  as  to  the  distress,  the  words  of  the  act  of  parlia- 
ment direct,  particularly,  that  it  shall  be  in  writing; 
but  in  the  case  of  commitment  it  is  by  order  only." 

HULR  for  a  NONSUIT  ABSOLUTE. 
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Crawfobd  againU  Oxley. — 18th  June. 

Where,  by  mistake,  notice  of  bail  vas  given  as  pui  in  at  the  Practice. 
chambers  of'  one  judge,  where  it  was  put  in  before  another 
judge,  and  the  plaintifT  not  finding  the  entry  of  the  bail^ 
proceeded  upon  the  bail  bond,  and,  upon  serving  process, 
the  principal  rendered,  and  the  bail  offered  to  pay  costs,  the 
proceedings  were  afterwards  set  aside,  upon  payment  of  costs 
up  to  thefrst  offer  to  pay  costs, 

T>  ULE  to  shew  cause,  why  the  proceedings  on   the 
bail  bond  should  not  be  set  aside,  on  payment  of 
costi.    The  writ  was  returnable  on  the  19th  of  May  ; 
Bail  was  put  in  on  the   23d,  and  on  that   same  day   ^"^^^J^/* 
noiice  was  given   of  putting  in  bail;    but  by  mistake,      qxlky* 
the  .notice  stated  that  the  bail  were  put  in  at  the  cham- 
bers of  Mr,  Justice  Le  Blanc,  whereas  in  fact  they 
were  taken  before   Mr.  Justice  Lawrence.     On    5'a- 
turday  the    7th  of  June,  one  of  the  bail  was  reived 
with  process  upon.the  bail  bond,  and,  the  mistake  being  ^ 
discovered,  a  correct  notice   was  served,  and,   on  the 
same  day,  the  principal  was  surrendered  and  they  of- 
fered to  pay  costs  on  the  bail  bond. 

For  the  plaintiff,  it  was  contended,  that  he  had  been 
aisled  by  the  noticct 

Abbott  and  Wig  ley,  were  the  counsel, 

Lawrence,  J.  '*  When  you  were  told  of  the  mis* 
take  you  might  have  enquired,  or  you  might  have 
searched  further;  you  look  to  the  place  to  which  the 
bad  nolice  directs  you,  without endeavouriug  to  disco- 
ver whether  there  may  not  be  a  mistake^  und  will  not 
look  further." 

Rule  absolute  upon  payment  of  coats  of 
the  .assignment  of  the  bu;l  bond,  as  well  as 
tl)e  costs  of  the  writ;  the  costs  up  lo  the 
Uuieof  the  offer  to  pay  cjS.s. 
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Practice. 

Mortgage. 

CovenanU 


COLBT 

9emu 
CiBsoar. 


Colby  mgaina  GiBftoii«^-18th  Jane. 

A  mortgagee^  havUtg^kd  a  Ml  affortckmn  mid  kttoimg  pr»» 
ceedcd  to  txecuikm^  in  tjecimeut  and  bettig  i»  poneniom  cf 
the  rents  and  prcfitt  of  200/*  a  fjemr^  under  «i  c^cdaK*/, 
and  havingJfWugkt  cotenamt/or  the  mortgage  momey  mmd  afr- 
tained  execution  ;  tie  court  re/uied  to  discharge  the  pen- 
dant out  of  execution :  for  ike  plaintiff  has  m  right  i»  hm 
remedy  on  all  his  securitiet. 

J^OTION  for  a  rule  to  shew  cause,  why  tli€  Afoi- 
dant  should  not  be  discharged  out  of  execmlioQ, 
in  an  action  by  a  mortgagee  on  a  covenant  for  pajmeat 
of  the  mortgage  money.  There  were  three  remediei 
taken;  first  a  bill  of  foreclosure ;  secondlyj  an  eject- 
ment ;  and  thirdly,  an  action  fbr  the  mortgage  monej. 
The  plaintiff  had  obtained  a  writ  of  possession,  aod 
was  in  the  receipt  of  the  rents  and  profits  of  £001.  a 
year,  at  the  time  of  making  the  motion,  and  there  was 
a  ca.  sa.  in  execution,  for  the  whole  of  the  mortgage 
money,  at  the  same  time. 

La  WES,  for  the  defendant  contended,  that  tbejodg- 
ment  in  one  action  was  a  satisfaction  of  the  whole; 
and  that,  after  the  ekgit  issued,  as  that  was  a  continuing 
judgment  and  satisfaction,! here  could  be  nothing  takea 
further.  He  said  the  plaintiff  had  got  the  whole  es* 
tate  under  the  ejectment. 

Grose,  J.  *'  I  remember  this  very  case,  a  mortgagee 
took  a  bond  and  a  covenant,  brought  an  ejectment,  put 
the  bond  and  covenant  in  suit,  and  proceeded  to  exe- 
.  cution  in  all.  I  moved  to  have  the  man  discharged  as 
io  some,  after  so  many  securities  taken ;  but  it  was  held, 
that  the  party  had  a  right  to  all.  The  ca,  sa.  is  only  a 
satisfaction  where  the  judgment  is  the  same.'* 

Jiord  Ellenborough,  C*  J.    *'  The  clegii  being  a 
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<sontinuing  satisfaction  is  only  to  be  iirged  where  tHe       tioe* 
judgment  is  the  same.    Here  the  secorities  are  dittet^      Colbt 

^^^*  GiSfOir^ 

RutB  NISI  BE? UfBD« 

Dob  on  the  demise  of  Lord  Bradfobd  agaitut  Wat« 
KINS  and  Hadkinson. — 20th  June« 

Where  a  tenant  entered  on  meadow  land  at  December ,  oh  poi*  BjecftnentNs^ 
ture  at  March,  and  the  houses,  consisting  of  mills,  and  other  ties  to  q«u 
buildings  for  a  manufactory y  at  the  \st  of  May,  and  vms  to 
payrehtat  Pentecost;  held  that  the  day  of  entering  on  the 
manufactory,  which  was  the  principal  day  of  entry,    and 
not  the  rent  day. 


Dot  Dwi. 


JN ejectment  the  defendants,  in  September,  1801,  by 

virtue  of  a  contract  between  them  and  one  JalM  BsAAioaa 
Glover,  entered  inio  possession  of  the  premises,  and  yTaxkiiiw 
aftertmrds  purchased  the  whole  term  and  interest 
therein^  from  the  assignees  and  mortgagees  of  Glaver  ' 
who  became  bankrupt  in  1803.*  Glover  himself  de» 
rived  bis  title  under  an  agreement  for.a  lease  indented 
and  sealed^  bearing  date  the  1st  day  of  January,  1791, 
and  made  between  William  Hobson  the  agent  to,  and 
on  the  behalf  of  Sir  Henry  Bridgman,  barl.  sinoa 
deceased  (the  father  of  the  lessor  of  the  plaintiff  Jj$A 
Bradford^  of  the  one  part^  and  the  said  Glover  of 
the  other  part;  whereby  it  was  for  the  considerationa 
therein-mentioned^  agreed,  that  the  said  Sir  Henry 
his  heirs  or  assigns  should,  on  or  before  the  Ist  day  of 
January,  \7Q^,  upon  the  condition  therein-mentioned, 
make  and  execute  unto  the  said  Glover  his  executors 
and  administrators  a  lease  of  the  messuages,  tene- 
ments, lands,  mills,  waters,  watercourses,  and  premises 
therein  described  (being  the  premises  in  question  ;) 
which  lease  was  to  be  for  the  term  of  35  years,  to  com- 
mence as  to  the  meadow   grcund,  from  the  'i5th  day 
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1806.        of  December  then  last,  and  as  to  the  paatore  grouod 
D^em.    (except  the   fields  tberem  excepted)  from  the  25th 
BBAbfosD    day  of  March  then  next ;  and  as  to   the  said  fields, 
WiTEiiit.     (before  excepted^)  and  the  housing,  mills,  oolhonsing^ 
and  other  baildings,  and  all  the  residue  of  the  said 
premises,  from  the  1st  day  of  May,  then  next;  at  and 
under  the  yearly  rent  of  250l.  without  any  deduction  ; 
and  to  be  paid  and  payable  to  the  said  Sir  Henry  Bridge 
man  his  heirs  and  assessors  on  the  day  of  PtntecaU, 
and   the  feast   of  St.   Martin   the  bishop,  in  winter, 
yearly  during  the  said  term;  and  the  first  payment 
thereof  to  begin,  and  be  made  on  the  feast  day  of 
Pentecost  then  next.    The  premises  were  taken  and 
fitted  t>y  Glover  for  the  trades  and  businesses  of  bleach* 
ing  and   printing,   aiid  manufacturing  oil  of  vitriol, 
in  which  businesses  they  had  been   used  by  him   and 
I  the  defendants,  and  for  no  other  purpose.    The  day 

of  the  demise  in  the  declarations  was  the  11th  day  of 
June,  1805,  to  hold  from  the  10th  day  of  Jt£jic;%  then 
*.  last  past,  and  the  time  of  the  ouster  was  on  the  12th 
day  of  June,  1805.  The  causes  came  on  to  be  tried 
at  the  last  Lent  assizes  for  the  county  of  Laneas^ 
ter  before  Chamhre,  J.*  The  plaintif  proved  ser- 
vice of  the  notice  to  quit  only  on  the  defendant  tVat^ 
kim^  the  notice  was.  dated  on  the  18lb  of  September, 
1804,  but  was  not  as  it  was  proved,  served  until  the 
ftSth  of  that  month,  .The  plaintiff  also  proved  pmy*» 
Bent  of  rent  by  the  defendants. 

An  objection  was  taken  at  the  trial  and  was  aAey-wards 
inenlioiied  on  the  motion  for  the  rule  nisi  that  tlie  ser- 
vice on  the  defendant  IVatkins  only,  was  insufficient. 
He  lived  on  the  premises;  the  defendant  Uadkinson  lived 
nt  Liverpool:  but  tiie  objection  was  overruled  atthe  trial. 
The  notice  to  quit  was  as  follows:  'lake,  notice  that 
you  nujst  quit  and  deliver  to  uie  oi  my  order  peaceable 
•  and  quiet  pos'^rsslou  of  llienu'ssiiauc,  cottage,  or  dwel- 
ling liouse,  heredilumculs   aid   jrciuiscs,   v. hich  you 
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now  hold  under  Orlando,  Lord  Bradford,  of  Great       iaoa. 

Lever  in  the  county  of  Lancaster,  at  the  expiration  of  D^Tdelli. 

thel  current  year,  for  which  you  hold  the  said  premi-  BaABFoii 

ses,  at  which  time  your  term  and  interest  of  and  in  Watkini. 
the  said  premises  will  expire.  Dated  this  18th  day  of 
September,  in  the  year  of  our  lord  1804»" 

At  the  trial  the  learned  judge  thought  the  holding  was 
at  the  last  of  the  three  periods  mentioned,  namely  the  1st 
oTMay;  and  said  that  it  was  very  common  to  make  the 
\%'hole  rent  payable  before  the  year  expires.  He  allu- 
ded to  a  variety  of  usages  in  different  countries,  and 
seemed  to  consider  it  the  same  as  a  letting  of  an  agri- 
cultural farm.  He  thought,  however,  that  the  previ- 
ous entries  could  not  be  considered  as  mere  privileges;, 
because  they  were  more  than  compensated  for  by  the 
first  half  year's  rent  which  was  paid  at  Pentecost, 
that  is,  for  a  holding  short  of  half  a  year.  And  ac- 
cording to  his  direction  there  was  a  verdict  for  the 
plaintiff. 

Pabk  obtained  a  jule  ^o  shew  cause  »why  the 
verdict  should  not  be  set  aside,  and  a  new  trial  had, 
iwhich  was  now  argued,  and  the  whole  question  was  as 
to  the  validity  of  the  notice  to  quit,  and  consequently 
as  to  the  connnencemeat  of  the  term.  Doe  d.  fencer 
T.  Sirickland,*  was  cited  and  it  was  contended  that 
the  notice  to  quit  should  be  to  quit  as  the  tenantenler- 
ed  on  each  of  the  portions  of  the  demised  premises ;  or 
previous  to  the  entry  on  the  meadow  land  which  was 
tised  chiefly  for  the  purpose  of  bleaching.  That  there 
should  be  six  months  notice  previous  to  all  the  days 
of  entry,  and  that  for  want  of  it  the  notice  was  bad. 

Xord  Elji^enborovgh,  C  J.    "  In  Doe  d.  Spencer  - 
V.  iS^ricA/aii(i,'a9d  the  other  cases  it  is  laid  down,  that 
six  aionths  notice  to  quit  previous  to   the  .substantial 
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t8M  time  of  entiy  is  Mifficient  to  detennine  a  lease  from  jatr 
j)^  j^^.  to  year.  TVkat  tben  is  Uie  substontial  time  of  entij..' 
BftAoroas  This  demise  is  for  the  purpose  of  carrjing  on  a  nv 
Bttfactorj  otwhitsteriBg  priDting,  bleaching^  aadioik* 
iDg  oil  of  Titriol.  The  booses  for  the  bleaching,  tb« 
^re  the  principal ;  and  the  entry  to  them  is  the  Ittof 
May.  That  is  the  substantial  part  of  the  demise;  al- 
most every  thing  is  ancillary  to  it.  There  is  a  libeitj 
'  of  entry  or  commencement  as  to  the  meadow  grooiMl 
upon  the  t5\h  of  December  a  bye-gone  day  ;  a  liber- 
ty of  entering  for  the  purpose  of  preparing  it  fordx 
purposes  of  bleaching.  If  it  is  not  au  absolute  eater- 
ing  from  that  day^  all  the  rest  of  the  days  are  wiihoot 
the  six  months^  and  it  appears  that  all  these  are  in  tbe 
natare  of  liberties,  to  eater  antecedent  to  the  time  of 
the  substantial  enjoyment.  It  is  convenient,  that 
there  should  beone^period  at  which  a  notice  to* quit  b 
to  determine  the  whole,  and  there  is  nothing  here  t» 
confine  the  notice  to  a  succession  of  times  of  entering. 
There  is  nothing  to  induce  us  to  say,  that  the  nolice 
should  be  half  a  year  previous  to  all  the  times  meoti- 
oned,  or  that  it  should  extend  to  tbe  whole  year.  That 
rule  would  only  operate  to  produce  the  incoDTeniencc 
of  giving  a  notice  at  different  times,  and  would  be  as 
if  there  were  a  different  occapatioo  of  .each  under 
different  demises.  The  rule  laid  down  ia  Dsc  d 
Spencer  v.  Strickland,  that  the  day  of  payment  of 
rent  is  tbe  principal  time  of  entry,  is  a  good*  role ; 
but  it  is  not  interfered  with  in  this  case  ;  for  theso^ 
fltantial  entry  here  is  the  1st  of  May. 

Gbosb,  J.  *'  It  is  laid  down  in  Doc  d.  Spencer  t. 
Stricktand,iheit  the  time  for  which  notice  is  to  be  giren 
it  tbe  substantial  time  of  entry.  What  that  is  must 
depend  upon  what  tbe  premises  are,  and  tW  particulat 
nature  of  the  demise.  This  ia  a  demise  of  pteturei 
meadow^  outhouses,  and  buiktinga;   bat  the  place 
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for  the  matinfactiire  was  to  be  the  place  principally  to       1806« 
be  looked  to.    The  entries  are  the  25ih  of  Decemberg    d©©  dem. 
25th  of  March,  and  the  1st  of  May.    The  last  is  the    Bba^tobo 
most  materialj  and  six  months  notice  before   the  1st    Watkxns^ 
of  May  will  be  good.    There  are  cases  in  which   it  ia 
said/ that  the  day  of  payment  of  rent  is  the  substan- 
tial day  of  entry.     I  do  not  mean  to  interfere  with  the 
rule  laid  down  in  Doe  d.  Spenter  v.  Strickland,  where 
that  position  is  adopted ;  but  that  cannot  be  the  case 
here,  because  Pentecost  happens  on  one  of  the  25  differ- 
ent days  in  different  years,  and  if  that  were  the  princi- 
pal time  of  entry,  the  defendant  might  be  turned  out 
before  he  had  qccupied  a  whple^year,  the  principal 
day  of  entry  is  the  day  before  which  the  notice  should 
be  given.    The  1st  of  Majf  is  that  day :  for  the  prin- 
cipal part  of  the  lease  applies  to  the  manufactory  which 
was  entered  upon  on  that  day. 

LawrekcEj  J.  ''  The  question  is,  whether  this  ia 
reasonable  notice  ?  The  rule  is  that  there  must  be  half 
a  year's  notice  before  the  time  of  quitting,  which 
must  correspond  with  the  substantial  time  of  enCryj 
although  some  part  may  be  given  up  before  the  end  of 
the  term.  The  substantial  part  of  the  demise  is,  ia 
this  case,  th€  manufactory;   all  the  rest  is  ancillary." 

Le  Blanc,  J.  '*  In  the  case  of  Doe  v.  Strickland, 
the  court  fixed  on  the  day  of  payment  of  rent,  as  the 
day  for  determining  the  lease.  There  the  court  only 
inferred,  that  the  rent  day  was  the  day  on  which  the 
principal  part  of  the  premhes  was  entered  upon.  Here 
Ihe  principal,  the  manufactory,  was  entered  upon  on 
I  day  which  was  not  the  rent  day.  The  reason  for 
giving  six  month's  notice  is  to  allow  the  party  time  to 
^et  himself  a  farm.  It  is  said  in  argument  that  th(< 
pleaching  ground,  the  meadow*  is  the  material  part; 
]ut  it  ia  clear,  that  could  not  be  so  ;  because  the  eutry 
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iM)6.  on  that  was  at  a  time  wtien  the  party  was  not  in  tbe 

j^lJ^TdeTii.  possession  of  the  houses  or  any  place  where  he  goqU 

BiiADPORD  carry  on  the  manufactory.^' 

^^"'•'•*  Rule  discharged. 


Elizabeth,    Horn    Executrix    of    John     Hoik 
agnimt  William  Horn  and  Richard  Jacksok.— 
June  ISrA. 

^,     ..  In  an  action   vpon    an  annuity    bond^    tchere   the  defiradust 

Pleadme.  .      ,     ..       /  .^  .  ..it.  -.  . 

Aniyity.    17         puads  the  statute,  tf  it  appear  by  the  pleadings^    thai   tk 

0«o.  \ll,c,t6       consideration,  is  for  relinquishing  of  business^    and  m9i  as 

money  consideration,  and    therefore,    excepted  by  the  stsh 

tufe,  the  plaintiff  may  demur,  and  need  not  be  jnU  to  rrph 

that  the  bmd  is  not  xcithin  the  statute, 

HoRi»        T)  ECLARATION,  in  debt,  on  bond  for  3,630l.  with 
Jalm!JoL  ^^^  following  condition   for  the  payment   by  the 

defendants  JVilliam  Horn  and  Richard  Jaeksost,  or 
either  of  them  their  or  either  of  their  heirs,  executors, 
or  administrators,  unto  Jo AnJ/oni,  his  executors^  admi- 
nistrators  or  assigns  of  l,815l.  with  legal  interest,  to 
commence  from  the  1st  day  ofMarch  instant, on  the  Ut 
day  of  September  next  ensuing  the  date  of  the  bond  or 
obligation.  And  also  upon  a  further  bond  for  50001. 
with  condition  fur  the  payment  by  tbe  defendant, 
one  of  them,  their,  or  one  of  their  heirs,  executoHj 
administrators,  &c.  unto  John  Horn,  his  executors, 
administrators,  or  assigns,  for  and  during  the  natural 
lives  of  him  the  said  John  Horn,  and  of  Elizabeth  bis 
wife,  and  of  the  life  of  the  survivor  or  longer  liver 
of  them- one  annuity  or  yearly  sum  of  600L  free  from 
all  taxes.  Sec.  with  other  usual  provisions.  Tbe  de/en- 
danti  after  oyer  of  the  said  bonds  and  conditions, 
pleaded  nan  est  factum  to  each,  upon  which  issue  was 
joined.  And  as  to  the  first  bond  usury  in  the  loan  of 
1,8  IdL  froffithe  Istof  JifarcAlSOl^  to  5^/m6rr  1st 
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1901,  paying  interest  at  5\.  per   cent,   for  that   time        ino6. 
to  be  secured  by  bood^  wiien  in  fact  the  raoncy  was       h^TJT 
sot  advanced  till  after  the  20th  day  of  March  ;  that  the     ^  ^ ^ . ««« 
obligee   forebore  and  gave  day  of  payment  during 
that  time,  and  in  pursaance  thereof,   for  securing  the 
repayment  tbereof^the  bond  first  mentioned  was  given, 
&c.  The  defendants  also  pleaded  several  pleas  stating* 
that  John  Hem  deceasod,  was  in   partnership  ,■  with 
them  ;  and  in  connderation  of  releasing  the  business 
to  them,  and  of  the  debts  to  be  relinquished  to  them^ 
which  did  not    come  into  present    payment,    took 
the  bonds  for  receiving  payment  of  the  value  thereof, 
with  interest,  and  so  alledged,  that  the  consideration 
was  usurious.    Amongst  the  rest  was  the    following 
plea  which  serves  more  fully  to  explain   the  nalure  of 
the  transaction  :  that  before  the  making  the  said  writ- 
ing obligatory  in  the  said   first  and  second  counts  of 
the  said  declaration  mentioned  or  either  of  them,  to 
wit,  on  the  24th  of  February  ,\S0] ,  the  said  John  Horn 
and  Robert  Horn  and   the  said   Willxftm  Horn,  were 
co-partners  together,  (to  wit)  as  distillers,  and  before 
the  making  the  said   writing  obligatory  or  either  of 
them  (to  wit)  on  1st  of  iliarcA  in  the  year  1801^  said 
Robert  Horn  ceased  to  be  a  co-partner  with  said  John 
Horn  and  William  Horn  (to  wit)  at  London,  8cc.  that 
before  the  making  the  said  writing  obligatory,  or  ei- 
ther of  them  (to  wit)  on  the  20th  of  March,   \iiO\, 
said  Jokn  Horn  was  desirous  of  withdrawing  himself 
from  the  aforesaid  business  of  a  distiller  which  he  had 
theretofore  carried  on  with  the  said  Robert   Horn  and 
William  Horn  in  order  that  the  same  business  of  dis- 
tillers might  be  carried  on    by  the  said  William   Horn 
and  Richard  Jackson y  in  co-partnership  together,  upon 
such  terms  as  were  to  he  agreed   upon   in   that   be- 
half, (to  wit)  at  London,  &c.     That  before  the  making 
ihe  said  writings   obligutory  in  the   said   declaraUuu 
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1806.  mentioDed  or  either  of  thein ;  to  wit,  od  30th  Marek 

'*HoRif  ^^h  ^^ London,  &c.  it  was  cormptly  and  against 

v«m»  the  form  of  the  Rtatate,  &c.  agreed  by  and  between 

jAciMir.  ^^^  ^^.^  j^^^  jj^^^^    ^^   ^  ^^  dffendanis  that 

the  said  John  Horn  should  withdraw  himself  front 
the  said  business  as  from  the  1st  March  then  last 
past  in  faTor  of  the  said  William  Horn  and  (he  said 
Bichard  Jackson,  and  permit  them  to  use,  occupy, 
and  enjoy  a  certain  distil  house,  and  certain  other 
premises  then  add  there  specified  in  that  behalf,  andcer* 
tain  vats,  stiUs,  and  utensils  of  trade  therein  and  tberer 
on,  in  consideration  of  an  annuity  or  yearly  sum  of  600l. 

>  to  be  paid  to  him,  the  said  John  Home,  his  executors, 
administrators,  and  assigns,  for  and  during  the  lives  of 
himself  and  Elizabeth  his  wife,  and  the  life  of  the  snr* 
vivor  or  longest  liver  of  them,  and,  that  the  debts  doe 
and  owing  to  the  said  John  Horn,  Robert  Horn,  and 
William  Homy  as  late  partners,  which  on  the  Ist  day 
of  March  ISOl^were  considered  good  and  recoverable. 
And  also  all  the  horses,  carts,  drays,  and  casks  of  the 
said  late  copartnership  (s^ve  and  except  certain  stills, 

.  vats,  and  utensils  in  that  behalf  agreed  upon  should 
be  purcha^ied  by  the  said  William  Horn  9^d  Richard 
Jackion,  ihe  said  Ropcri  Horn  having  consented 
thereto,)  at  18151.  and  that  the  said  John  should  lend 
to  the  said  def endant$  IS\5\.  and  should  forbear  and 
give  day  of  payment  to  the  said  deJendanU  of  18151. 
from  the 20th  of  Marchm  1801,  until  and  upon  tho 
1st  of  September  1801,  and  that   the  said  defendanU 

'  for  the  loELU  of  1 8151.,  and  for  the  forbearing  and  ^ving 
day  of  payment  thereof  from  SOtU  of  March  1801,  until 

^  and  upon  1st  September  1801,  should  pay  to  the  said 
John  so  much  money  as  v^ould  amount  to  the  interest 
of  the  said  18151.  from  the  1st  March  ItSOl,  to  the  1st 
September  1801,  at  the  rate  of  paying  5L,  fo.r  the  for- 
'  bearance  of  lOOL  for  one  year,  although  the  said  18151. 

was  not  in  fact  lent  by  the  said  John  to  the  said  dcfet^^ 
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ianis  on  the  saM  1st.  6(  M^reh  IBOi,  nar  until  lo^i^ 
after  the  said  Ist  Marck^  and  aUbough  the  said  ^ebts 
due  and  owing  to  the  s^d  Jokn  Horn,  Hobert  Ham, 
and  William  Horn,  as  copartnei^  as  aforesaid^  and  '^' 
which  amounted  to  a  great  partof  tiie  said  18151.  weie 
not  in  fact, paid  to  the  said  li^itdeifi^s until  long  aftep. 
iBtMarch  J60l>  and  the  same  4id  not  earry  any  iii* 
terest  thereupon^  and  that  the  said  defendants  for  seea« 
riDg  todie  said  John  the  paymeAtof  18  l^f.  and  of  the 
sum  of  money  to  be  given  for  the  forbearance  and  gi«¥^ 
ing  day  of  payment  thereof,  iVom  th^  20th  fot  Mar^ 
1801,  until  and  upon  the  1st  September  1801>  upon 
the  said  1st  September  IdOl,  should  seal,  and  as  tfadr 
deeds  deliver  to  the  said  John  a  certain  writing  oblig«« 
tory  in  the  penal  sura  of  d630l,,  with  $l  condition  there^ 
under  written  JFor  the  payment  of  18151.  with  legal  in'* 
terest  for  the  sQBie,  to  coHunence,  and  be  coiupu^ 
from  \fX  March  1801,  to  the  1st  September  1801,  an4 
that  the  said  defendants  for  securing  the  payment  to 
tbe  said  John,  his  executors,  administratQrs,  and  As- 
signs, of  the  said  annuity  or  yearly  supi  of  600l.  should 
seal,  and  as  their  deed  deliver  to  the  said  John  a  cef- 
tain  writing  obligatory  in  the  penal  sum  of  5000l.with  a 
condition  thereunder  wriUen  fi^r  the  payment  unto 
tbe  said  JohnHom,  bis  exeoators,  administi^ators,  and 
assigns,  for  and  doring  the  natural  lives  of  bim^  iho 
said  John  Horn  and  Elizabeth  his  wife  ;  and  the  life  of 
the  survivor  or  longer  liver  of  them.  One  annuity  or 
yearly  sum  of  600l.  of  lawful  money  of  Great  Briiainf 
Aeefrom  all  taxes,  8cc.  Stating  tbe  above  band  and 
condition.  The  pleas  stated  the  giving  the  bonds  fov 
securing  the  same  and  giving  day  of  payment  for  the 
same,  and  that  the  money  so  agreed  to  be  paid  and  so 
secured  to  be  paid  by  the  said  defetidanti  to  tbe  said 
John  for  the  forbearing  and  giving  day  of  paypieotuf 
the  said  sum  of  18)  5l .during  tbe  time  afore&aiii,exceeds 
tlie  rate  of  5l.  for  the  forbearance  oi  lOO^.  (ur  one  year^ 
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whereby  the  said  writiDg  obligatory  in  the  said  first  and 
second  counts  of  the  said  declaration  qientiooed  and 
DOW  brought  here  into  court  by  force  of  the  statote  in 
such  case  made  and  proYided,  aie  void  in  law.  And 
the  defendants  also  pleaded  that  the  said  writing  obli* 
gatory  in  the  said  second  count  of  the  said  dedaratioQ 
mentioned,  with  the  condition  thereunder  written  was 
sealed  and  delivered,  and  made  and  given  after  pasung 
a  certain  act  of  parliament  made  in  the  17th  year  of  tiie 
reign  of  his  present  majesty,  entitled  '^  An  act  for 
registering  the  grants  of  life  annuities,  and  for  ibe 
better  protection  of  infants  against  such  grants"  to  wit 
on  the  20th  of  March  180 1 .  That  no  memorial  of  tbe 
said  writing  obligatory,  and  of  the  said  condition  there- 
under written,  was  within  20  days  of  the  execatioo. 
thereof  enrolled  in  tbe  high  court  of  chancery,  as 
required  by  tbe  said  act  of  parliament,  by  reason  where- 
of 4he  said  writing  obligatory  in  the  said  2d  count  of 
the  said  declaration  mentioned  is  null  and  void. 

Tbe  p/atn/t^  replied,  demurring  generally  to  the 
last  plea  and  tendering  issues,  upon  the  other  special 
pleas  of  usury. 

BuBRouGH  fof  the  plaintiff,  cited  Cr^pign^  v.  WU- 
tenoom/^  and  Z>trM  v.  ffii(^oii,ttoshew  that  tbia  could 
not  be  within  the  annuity  act.  Lord  Kenton  there  says, 
if  the  proviso  did  not  except  annuities  which  were  not 
for  a  consideration  in  money,  yet  tbe  constroction 
would  be  the  same  ;  for  the  first  clause  does  not  extend 
to  every  case  of  every  sort,  but  only  to  those  cases  meo-> 
tioned  thereafter ;  viz.  to  annuities  for  money.  Ja 
order  to  avoid  the  bond,  the  defendant  ought  to  state 
not  merely  that  it  is  void  by  the  statute,  but  that  it  is 
void  for  the  particular  reasons  stnted  in  the  statute,  and 
so  being  it  is  precisely  within  tbe  statute  17  Geo.  III.  r. 

•       f  4  Term  R^.  790.  +  5  Term  Rep.  639. 
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fiS.     He  citecl  also  the  Duke  of  Cumberland  v.  Praed,"*       jws* 
fVhelpdale^s  case.^  5~j 

T  •    .  •       I  versus 

liiTTLB  DALE  contra ;  it  is  not  necessary  to  avet  in  the     j ack»om* 
plea  more  than  is  done  in  this  case.  In  Crespigny  t.  Wit^ 
tenoom,  the  act  is  pleaded  generally^and  this  is  matter  of  '  ' 

coQstroction^  which  arises  from  the  whole  of  tbe/ttatute, 
and  in  that  case  Lord  Kenyan  considered  it  as  a  con- 
struction taken  from  the  whole  of  the  act,  therefore^ 
if  it  does  not  fall  within  the  operation  of  ^  the  act,  the 
p^inti/f  ought  to  reply,  that/' 

Lord  EllbnboBsOUGh,  C.  J.  *'  The  very  spirit  of 
the  act  in  the  first  section  applies  merely  to  an  annui- 
ty to  be  granted  and  sold  for  money.  Lord  Kenyan 
was  so  clear  on  the  construction,  that  he  thought 
the  last  clause  should  not  extend  to  any  voluntary 
annuity  granted  without  a  money  consideration,  was 
absolutely  unnecessary.  And  here  it  does  not  come 
in  by  way  of  proviso,  it  is  a  positive  enactment,  and  you 
blend  altogether  so  as  tp  elicit  from  the  whole  one  plain 
tense  of  the  act/* 

LiTTLEDALE.  ''  So  in  the  statute  of  wills  and  finetf, 
where  the  act  excepts  persons  insane  and  infants  who 
would  be  excepted  by  ordinary  construction  of  law, 
yet  the  proviso  must  be  pleaded.    Stowcll  v.  CouQh.X' 

Lord  Ellrnborough^  C.J.  "That  i«,  where  the 
body  of  the  act  is  general,  and  the  proviso  is  particu- 
lar. I  do  not  know,  that  I  am  bound  to  stand  upon  the 
first  section  only  for  tlie  construction  ;  but,  if  I  come 
to  the  second,  I  am  certain;  and,  if  1  look  at  the  third 
I  am  more  certain;  and  if  at  the  last,  I  won- 
der how  they  could  make  a  proviso  to  exchide  that 
which  no  person  could  ever  have  doubted  upon. 

Judgment  for  the  plaintiff. 
*2H.  Black.  280.  +  5  Ca,  1 19.         X  Plowd.  370, 
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•HiNDE  flgflfl/W^  Whitbhouse. — JuDC  19- 

Sugartxoete  sold  hg  anctltm^  Jy  a  broker  according  to  a  certain 
SSSL^^sSe'  tatahguv.iBhkh  did  not  contain  the  entift  pariicnftm  or 
olgoodi.  Agree.  c^nSkioni  of  i&le  ;  the  cmdiH^ln  or  rerjf  material  parts  of 
■•■*•  tkentf  tbere  Written  bii  a  separate  paper  dnd  read  by  the  kra^ 

ker  at  thesale^  and  laid  by  him  on  the  desk  with  the  catahgnCf 
the  catalogue  was  entitled  only  **  a  catalogue  of  sngars^  ta 
be  sold  20th  September,  for  particulars  apply^  Sjrc  ;**  tkt 
conditions  voere  entitled  conditions  of  sugar  sale^  20/A  Sep- 
tember, but  there  were  no  direct  words  of  reference  to  either 
in  the  one  or  the  other ^  and  they  "were  not  pinned  together  ; 
at  the  time  of  the  sale  the  broker's  clerk  wrote  a  memoran^ 
dum  of  the  nahte  of  the  purchaser,  {the  dtfendsnl)  against 
the  article  sold  with'jhe  price  and  samples  of  about  an  haff'- 
penny  a  pound  each,  were  delivered,  which' were  calculated  an 
t he  weight  of  the  commodity :  Held  that  9  although  the  bro^ 
ker  must  be  considered  as  the  agent  of  both  parties^  yet  as 
the  catalogue  did  not  contain  all  the  conditions  of  sale^  and 
the  conditions  were  chiefty  on  a  separate  paper,  the  memo* 
random  was  not  a  memorandum  in  writing,  within  the  sta* 
tute  of  frauds ;  but,  by  the  delivery  of  the  sample,  the  case 
was  taken  out  of  the  statute,  for,  although  a  swktph  is  a 
thing  delivered  stVxo  intuitiu,  and  not  principally  as  apart 
performance  of  the  contract^  yet ^  where  it  is  a  part  of  the 
commodity  and  taken  in  the  weight  or  measure^  it  may  also 
operate  to  comply  with  the  terms  of  the  excepttoH  in  the  sta- 
tute. Sales  by  auction  of  goods  are  not  to  be  considered  as 
excepted,  by  the  equity  of  the  statute  of  frauds, 

HiwM       'pHEp/alf«fi^  declared  on  a  contract,  that  being  pos- 
W»m^  sessed  of  certain  sugars,  he    caused   the  same  to 

be  put  up  to  auction,  upon  certain  conditions  as  fol- 
lows :  the  highest  bidder  to  be  the  purchaser,  and,  in 
case  of  dispute,  the  lot  to  be  put  up  again.  The  sugara 
to  betaken  with  all  faults  and  defects,  as  they  now  are 
at  the  king's  weights  and  tares,  with  the  allowance  of 
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drafts,  or  reweighed  giving  up  the  draft.    To  be  at  the       i8'r6. 
purchaser's  risk  from  the  time  of  the  sale,  and  to  be      »r"~ 
positively  removed  within   two  months^  or  rent  to  be        wnu$ 
paid  for  any  longer  time  they  may  remain.     Payment  ^""■■^'''•^ 
to  be  made  on  delivering  of  invoices,  by   approved 
bills  on  London  io  the  satisfaction  of  sellers,  not  exceed- 
ing three  months  date;  not  to  advance  less  th^n  three 
pence  per  ewt,  at  each  bidding.    Tiiat  the  dejhuhni 
parchased  twenty-seven  hogsheads  of  sugar  at  75s.  per 
cwt,  at  the  king's  weights  and  tares,  with  the  allowance 
of  draft,  and  in  consideration  of  ihe  premises,  the  defen^      .  ' 
^ant  undertook  to  buy,   and  the  plaintiff  to  deliver, 
stating  the  mutual  promises.     The p/aiw/^  then  aver- 
red>  that  the  same  was  delivered  afterwards,  to  wit,  on 
the  ^d  September,  whereupon  the  defendants  became 
Kable  to  pay. 

At  the  trial,  before  Rooks,  J.  at  Lancaster,  the 
principal  question  was,  whether  the  p/ain/i^  or  rf^«ii- 
dant  was  to  bear  the  loss  of  certain  hogsheads  of  sugar, 
which  were  sold  by  auction  to  the  defendant  on  the 
20th  of  September,  1805,  and  were  burned  on  the  22d 
of  the  same  month,  by-an  accidental  fire  in  orte  of  the 
king's  warehouses,  at  Liverpool,  where  they  were  depo- 
sited undey  the  lock  and  key  of  ihe  plaintiff?  The  de- 
findant  bought  at  the  sale  twenty-seven  hogsheads  at 
74s.  \iercwt.  he  being  the  highest  bidder.  There  was 
a  memorandum  made  on  the  catalogue  against  the 
articles  thei-eio,  by  the  clerk  to  the  broker,  viz.  GaU 
and  Whitehousc  purchasers.  When  the  sale  was  over, 
the  broker's  clerks  gave  the  samples  to  the  warehouse- 
roan,  57//  who  was  the  broker  employed,  gave'  evi- 
dence as  follows  :  *'  I  was  employed  to  sell  ;  the  con- 
ditions werein  writing,  and  entitled  conditions  of  sugar 
sale,  September  Wth  1803.  They  stated  that  the 
sugars  were  to  be  taken  with  all  faults  and  defects,  as 
l^hey  now  are  ;  that  they  were  to  be  taken  with  the 
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iao6.        king's  weightsand  tares,  or reweighed  and  this  farther 
„  condition  wiiich  he  read  from  a  written  paper. 

WmVfcHJvfB.  "  These  su^^ari  gentlemen  have  been  drawn  in  the 
wareboose,  witbin  the  last  two  days,  as  such,  no  alfow- 
ance  whatever  will  be  made,  except  where  ao  evident 
error  is  manifest.  The  duties  are  not  jet  paid  but  »c 
intend  paying  them  to-morrow."        ' 

The  purchaser  said  nothing  at  the  time;  the  invoice 
was  made  out  on  the  Saturday ;  tlie  defendant  after  the 
fire,  gave  me  instructions  to  take  care  oi'  the  sugars, 
and  save  what  I  could.  If  the  sugars  are  lobe  re  weighed 
it  is  usual  for  the  buyer  lodeclure  so,  before  he  leaves  the 
room ;  the  CI  St  of  Sept. vf&s  Saturday  St.  3/tf«A«r,which 
was  kept  as  a  holiday  at  the  custom  house  ;  and  Sunday 
the  23d,  being  also  a  holiday  kept  on  the  Monday,  the 
duties  oould  not  be  paid  till  thetith.  The  sale  ended  at 
a  quarter  past  4  o'clock.    The  custom  house  hours  were 
only  till  two ;  so  that  there  was  not  time,  after  the  sale,  to 
pay  the  duties  on  that  day."  The  jury  thought  there  was 
no  neglect  on  the  part  of  the  plaintiff,  as  to  the  payment 
of  the  duties.  5/// gave  evidence  also  as  follows;''  the 
memorandum  of  the  sale  was  on  the  catalogue:  the 
conditions  of  sale  were  on  a  separate  paper,  which  was 
laid  on  the  desk  with  the  catalogue,  afier  being  read. 
The   samples  were  about  half  a  pound  each,    and  are 
usually  delivered  to  the  purchaser  as  part  of  the   pur- 
chase.    These  samples  were  delivered   immediately^ 
before  the  parties  lef^  the  room,  and   the   purchasers 
alwfiys  require  to  have  them  a$  part  of  the   quantity. 
Out  of  2^  hogsheads  it  amounts  to  14lb8«     I  gave  the 
samples  to  he  delivered  to  the  warehouseman,  to  tnake 
up  the  quantity  and  they  were  carried  to  the  defendant, 
the  day  of  the  sale  ;  the  invoice  was  sent  on  the  Mom- 
day  following."     He  also  proved  that  it  is  very  usual 
for  a  purchaser  to  sell  at  an  advanced  rate,  before  he 
Jegves  the  room  ;    and  he  believed  that  Khe  .defendant 
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did  dO  in  th!^  case.     The  counsel  for  the  defendant        isoe, 
objected  that  there  was  not  a  sufficient  memorandum      "n — " 
in  writing  signed  by  the  parties^  under  the   statute  of       vertm 
frauds  to  make  the  sale  valid  ;  the  memorandum  being  Whitbbovm. 
made   by  the  broker  only  and  not  by  tlie   defendant 
or    any    authorised   agent   of  his ;      and   contended, 
that  the  sugars  were  not  at  the  risk  of  the  deftndant : 
that  tlie  memorandum  did  not  contain    all  the  condi- 
tions which  were  on  a  separate  paper.      There  was, 
however,  a, verdict  for  the /^/tfiW/^',  and  a  rule   being 
obtained,  to  shew  cause  why  the  verdict  should  not  be 
set  aside,  for  a  misdirection  of  the   learned  judge  in 
point  of  law. 

Park,  Topping,  and  Scarlett,  for  the  plaintiff^, 
now  shewed  cause.  The  case  of  Simon  v.  Motivos^ 
is  precisely  the  same  case  with  this;  and  Lord  Mans* 
Jield  then  said  that  the  inclination  of  his  opinion  was, 
that  auctions  were  not  at  all  within  the  statute  :  that  the 
ceremony  of  weighing  out,  to  bind  the  bargain,  in  the 
Roman  law,  was  similar  to  the  solemnity  of  a  sale  by 
auction. 

Lord  Ellbtiborouoh,  C.  J.  "What written  evi- 
dence is  there  to  lead  him  from  the  catalogue  to  the 
conditions  i  The  catalogue  is  only  "  to  be  sold  by 
auction  ;"  but  it  is  not  said  according  to  certain  con- 
ditions in  a  paper  to  be  produced  at  the  time;  if  they 
were  pinned  together,  there  would  be  a  clear  union, 
and  the  memorandum  of  the  sale  might  be  said  to  con- 
tain the  terms  of  the  sale.  A  sale  by  auction  is  a  cane 
of  all  others  in  which  the  statute  ought  to  have  its 
operation.  I  am  convinc*ed  of  this  from  my  experi- 
ence, of  the  manner  of  conducting  such  sales,  as  we 
see  every  day  at  the  sittings." 

Lawrence,  J.   *'  Considering  what  we  hear  from 

^  •^'- - 
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tdos.        auction  and  the  catalogue  merely  stales  the  thing'; 

be  sold  ;  that  cannot  refer  to  the  conditions,  and  err 

tenus        if  the  date  be  stated,  and  if  the  conditions  are  siontJ 

WaiTAuovti.  ihg  same  day  it  will  be  immaterial.'* 

Lord  Ellbnborough,  C.J.  ''  There  is  Doditt 
or  signature,  and  both  of  them,  the  conditions  and  t&e 
catalogue,  are  before  the  auction. 

GiBBS.  ''As  to  the  past  deliveryi  the  exceplioi 
in  the  act  is  unless  the  buyer  accept  a  part  of  tlx 
goods  so  sold  aad  actually  receives  the  8ame;"bcl 
how  can  this  be  considered  as  a  part  of  the  goodi  soli: 
It  was  delivered  as  a  sample  and  not  as  a  part  of  tbe 
goods.  The  seller  also  was  to  pay  the  duties,  oolbe 
thing  delivered,  before  the  delivery,*  ibe  whole  cos- 
modjty  therefore  is  sugar,  upon  which  a  duty  is  to 
be  paid,  but^upon  these  samples  no  duty  is  paid,  b 
order  to  make  the  delivery  of  part  binding,  it  most 
be  a  substantial  part  delivered  as  a  part  of  tbetbio^; 
but  if  a  man  takesasmall  sample  of  linen,asiDall&tnp. 
that  is  not  delivered  :  neither  are  these  samples  ot 
sugar  as  the  substance  of  the  thing  sold  ;  but  they  were 
merely  to  enable  the  pai'ties  to  shew  it  tootherS|tf> 
sample  of  the  goods/' 

They,  therefore,  again  contended  that  a  !»»»»' 
should  be  entered  or  a  new  trial  had. 

Cur.  adv.  lult* 

And,  now  the  judgment  of  the  court  was  deliverw 
to  the  following  effect,  by 

Lord  Ellenborough,  C.  J.  "  This  is  a  sale  by 
auction  of  sugars  burnt  in  the  king's  warehouses,  wW^ 
under  the  king's  lockers  for  the  payment  of  the  duliwi 
and  the  queHli«;nis  whe'lher  after  the  sale,  they  bccaW"? 
the  ^oudsof  the  purchaser  ?  They  weie  putupontbe 
COlh  i)\' Srptanhcr  ) 805,  according  to  the  cuiidi'"^"* 
of  bide  cl^iiLled   sugar  sale  COlh    Svpfmber,  but  lbff« 
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were  other   condirions,  wliich  regarded  the  payment       I8O6. 
of  the  duties  which  were  read  at  the  time  of  the  sale.        hindk 
Tlie  fire  happened  on  the  <2^2d,  and  it  13  admitted  that  ^   '"^"•" 

1  11..  riJ-t  WuiTAHfiUtE. 

there  were  no  laches  111  the  nonpayment  of  the  duties^  be- 
tween the  time  of  sale  and  the  fire.  Two  questions  arise 
on  (he  ;!ilat.  of  frauds,  s.  17.  One  of  which  depends  upon 
the  consideration  J  whether  what  has  passed  is  a  vahd 
contract  of  sale  with  respect  to  the  terms  of  that  section? 
The  first  question  arises  on  the  latter  words  of  the  sta- 
tute, and  that  question  is  whether  the   writing  put  in 
the  catalogue  of  the  sale  can  be  considered  as  a  note 
or  memorandum  in  writing  within  the  meaning  of  the 
statute.     The  second  question  is  whether   this  is  a  case 
in  which  the  buyer  can  be  said  to  have  accepted  part 
of  the  goods  sold,  and  to  have  received  the  same.     Pa- 
ramount this  question^  it  has  been  argued  that  tales  of 
goods  by  auction^  are  not  within   this  clause  at  all : 
and  for  this  purpose  Simon  v.  Moiivos,  has  been  cited, 
which  is  reported  in  3  Burr,  1921,  and  also  in  1  Biack, 
699;  but  in  the  latter  report  there  are  some  particulars, 
as  to  the  grounds  of  the  opinions  of  tbejudges,  which 
arc;  not  mentioned  in  the  former.     Lord  Mansfield  says 
the  solemnity  of  that  kind  of  sale,   precludes  all  per- 
jury in  the  fact  itself  of  the  sale,  and  according  to  the 
inclination   of  his  then  present  opinion  sales  by  auc- 
tion were  not  within  the  statute  ;and  Mr.  Justice  IVil" 
Plot  inclined  to  think  sales  by   auction  openly  trans- 
acted before  500  people  were  not  within  the    statute, 
which  was  meant  to  be  applied  only  to  clandestine 
sales.     But,  with  all  due  deference  to  such  high  autho- 
rities, I  do  not   feel  that  any  Reason   exists  in   these 
cases  to   dispense  with  the  requisitions  of  the  statute.  ^ 

Shall  they  be  excepted,  merely  because  the  quantum 
of  parol  evidence  is  likely  to  render  the  danger  of  per- 
jury less  ?  That  argument  applies  to  all  sales  in  mar- 
ket overt;  and  if  you  once  get  rid  of  the  statute,  in 
^^spect  to  sales  by  auction,  on  this  account,  it  must 
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1806.       rest  on  the  quantum  of  evideDce,  and  the  probal:lin 
II         ,  of  perjury  iu  every  case  whatsoever ;  and  jou  mosiaix 


in  the  consideration  of  the  law  as  fixed  bj  tlie  statotej 
Wiint^o"**-  ^ji  jj^^  variety  of  circumslances  attending  the  sale.  It 
must  render  the  provisions  of  the  statote  iiabitto  U 
dispensed  with,  in  a  variety  ofcircamstaDcei,aodIaio 
not  at  all  prepared  to  say,  that  sales  by  auctioo,  mere- 
ly as  such,  are  not  within  the  statute.  Then  is  thii 
paper  jnade  by  the  agent  for  both  parties?  In  respect 
to  sales  of  goods,  it  has  been  uniformly  so  held,  ever 
since  Simon  v.  Motivosy  and  it  would  be  daogeroos  to 
break  in  upon  a  rule  which  operates  in  all  cases  where 
brokers  are  employed  by  the  seller,  and  where  a  sale 
note  has  been  held,  a  sufficient  contract  under  ibe 
statute  of  frauds.  All  the  great  transaction  of  »I^ 
in  the  city  of  London  are  conducted  iu  that  way,  andit 
is  toalate  to  draw  this  doctrine  into  question  oov^* 
Then,  supposing  that  the  auctioneer  or  broker  for  the 
seller  is  the  agent  for  both  parties,  the  question  is 
lias  he  made  a  proper  memorandum  of  the  agreeaenl 
in  writing,  within  the  terras  of  the  statute  ?  It  appe«ft 
that  he  has  not.  This  memorandum  is  not  annexed  to 
the  conditions  of  sale  and  has  no  reference  to  it ;  it  is* 
mere  memorandum  of  the  purchaser*  In  order  looiai^^ 
it  the  memorandum  of  the  agreement,  we  must  inteiHi 
it  to  be  sold  for  the  price  mentioned,  without  regard  to 
the  conditions  of  sale,  which  is  contrary  to  the  fi^^i 
and  those  conditions  are  capable  of  being  given  in 
■  evidence  as  part  of  the  transaction  of  sale,  tboDgk 
they  cannot  be  given  in  evidence  as  the  contract  itself i 
that  is,  as  part  of  the  memorandum  of  the  agreemeni. 
Then  as  to  the  other  question,  whether  there  has  net 
been  a  part  delivery,  iif  as  much  as  by  the  dflkcn/oi 
.  the  samples,  consisting  of  about  l4lb.  weight,  the 
defendant  has  received  a  part  of  the  com  modi  Ij  sold. 
This  is  so  far  treated  as  a  part  of  the  bulk, that  it  i< 
considered  in  the  weighing  as  part  of  the  bulk  weigW 
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itnit  to  the  party  ;  and  I  consider  it  as  part  df  thegocxls        i8C6. 

sold  tiader  the  terms  of  sale,  and  accepted  by  the  buy      hTnTb 

ei",  though  delivered   alh  vttuitu  as  a  sample,  which  ^  ,^^J,"J,j,. 

does  not  preveat  it  from  operating  iii  the  other  way  as 

apart  deliwy  of  the  thing  Itself.    And  as  tb«  thing 

itself  was  becoi&e  incapable  of  delivery  by  the  non** 

payment  of  the  daties^  the  sale,  rin  the    neaaiog  of 

the  parties,  was  complete  when  the  samples  were  de^ 

livered.     Then  the  condition  that  the  goods  from  the 

time  of  the  sale,  shall  be  at  the  risk  of  the   purchasers 

attaches,  notwithstanding  the  immediate  rights  of  lien, 

or  custody  was  in  the  crown,  for  Uie  non-payment  of 

duties.  In  Salktld,  1 13,  it  is  said,  *'  after  earnest  givenj 

the  vender  cannot  sell,  without  default  of  the.  vendee  ;" 

and  in  'Noy'i  Maxims,  p.  88*   ^*  U  1  sell  my  horse  for 

mooey^  I  may  keep  htm  till  1  am  paid ;  but  I  cannot 

have  an  action  of  debt  nntil  be  be  delivered,  yet  ihe 

propeity  of  the  horse  is  in  the  bargainor  or  boyer." 

Upon  ibis  latter  ground  there  is,  therefore,  no  pitftence 

to  Ihmk  the  sale  incomplete,  and  it  is  clear,  that,  by 

the  delivery  of  part,  the  contract  of  sale  is  valid  as 

fbr  as  respects  the  statute.    As  to  Simon  v.  Motives, 

that  case  is  not  now  impeached,  nor  is  any  further 

authority  attached  to  it.    The  practice  of  sale  notes 

too  is  a  practice  on   which  all  the  commerce  of  the 

couotry^depends  ;  but  they  contain  they  full  contract^ 

On  the  point  that  an  auction  is  itself  a  mode  of  sale^ 

excepted  out  of  the  statute,  it  is  not  necessary  to  say 

more  than  that  there  is  no  necessity  of  deciding  that 

point  up^n  the  present  occasion,  that   I  see  no  rear 

»on  to  except  it,  and  that  it  is  not  excepted  out  of  the 

statute  by  express  words.     It  is  not  necessary  to  s^y 

^vhellicr  the  case  of  Simon  v.  Motivos  is  right  or  wrong. 

Here  the  sample   was  delivered   to  the   defendant,   as 

part  of  the  thing  ;  but  1  do  not  question,  Uial  an  auo*  , 

tioneer  is  the  ag^  of  bUli  piirties. 
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Grose  J.  observed  that  the  trae  name  of  tbe  case 
wp  sSimon  v.  Metiiier,  and^  that  he  recollected^  tkat 
it  was  doubted  at  the  time  by  aome  persons  at  the 
bar. 

Le  Blanci  J.  "  There  is  one  dear  mode  of  takio; 
it  oat  of  the  statute,  by  the  delivery  of  the  goods.  1 
think  it  leaves  Sinwn  v.  Metivier  jast  where  it  foood 
it." 

Rule  dischabgkd. 


Trespass* 
liranu 


HodGSOV 
Venus 


Hodgson  against  Field. 

Grant  to  one  his  heirs  and  assigns^  in  connderali<m  ofi  pes 
of  money  ^  of  a  liberty  for  him,  hit  heirs  and  assiptjocv' 
ry  up  a  sough  (or  a  drain  for  a  colliery)  from  the  kttvB 
of  a  piece  of  land  of  the  grantor  to  an  adjoining  fifcf  ^j 
land  of  the  grantee^  and  also  liberty  for  him^  hit  kdnni 
assigns^  to  make  two  littU  sough  pits    in  the  said  M  ^} 
the  grantor,  in  a  certain  place  there^Jhr  the  more  mn  *-J 
safe  carrying  up  the  tail  of  the  sough,  tme  of  them  tokcs- 
vered  from  the  top  of  the  intended  sough  to  thcturfect  o; 
the  ground,  as  soon  as  conveniently  may  be  done,  aflir  ^ 
making  thereof,  and  the  other  to  be  kept  open  for  ermaa; 
the  sough  as  long  as  is  necessary  for  that  purpose  and  t. 
longer  ;  held,  that  the  grant  of  the  sough  is  a  contimi 
grant,  and  the  right  of  opening  the  sough  pit,  occesioML 
for  the  necessary  repair  of  the  sought  is  incident  tkartoi': 
virtue  of  the  grant. 
TTHE  plaintiff   declared   against  the  defendaut/^^ 
trespass  for  breaking  his  close  ntHeaton  in  the  coun- 
ty of  Fori,  and  also  for  that  he  then  and  theraiclog  and 
made  a  certain  pit  of  the  depth  of  50  feet,  .&c.  arJ 
then  and  there  opened  and  uncovered  a  certain  songi 
or  drain  in  the  said   close,  and    kept    and   coDtin^' 
the  said  pit,  or  hole   so  dug    and   made  as  afore- 
said, and  the  said  songh  or  drain   so  opened  andui- 
Goyered  for  a  long  space  of  time,  8tc.  Pleas,  1st;  ntt 
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;ui]ty ;  Sdly^  that  the  said  close  in  which,  8cc.    now  is        18O6. 
uid  at  the  said  times  when,  &c.  and  also  at  the  time      jToDoiLir 
aext  hereinafter  mentioned,  was  a  certain   piece  of       ^'■*''« 
vroody  ground »  situate  and  being  in  Heaton  aforesaid, 
in  the  said  county  of  ForA,  abutting  towards  the  north, 
upon  acertain  brook  there,and  upon  another  part  thereof 
contiguous  and  next  adjoining  to  the  parcel  of  woody 
ground  situate  and  being  in /ff/z^on  aforesaid,  and  at  the 
lime  of  the  making  of  the  indenture  neart  hereinafter  set 
forth  mentioned,  as  at  the  time  of  making  that  inden* 
ture, being  in  the  possession  of  JasperPickard;  nnd  the 
said  defendant  further  says,  that  long  before  the  said 
several  times,  when,  8cc.  and  before  the  said /?/a?///i^ 
had  any  thing  in  the  said  close  in  which,  &c.  to   wit, 
on  the  ISth  day  of -Jultf,   1747,  one  Robert  Stan  field 
was  seised   in  his  demesne  as  of  fee  of  and  in  the  said 
close  in  which,  &c.   and   one    Jeremy  Marshall  was 
also,  at  the  same  time,  seised  in  his  demesne  as  of  fee 
aforesaid,   of  and  in  the  said  parcel  of  woody  ground 
adjoining  thereto,  and  also  of  divers,  to  wit,   35  acres 
of  faod  situate  and  being  in  Heaton  aforesaid,  and  ad* 
joining  to  the  said  parcel  of  woody  ground,  and  that 
within  and  under  the  same  parcel  of  woody  ground,  and 
the  said  other  lands  of  the  said  Jeremy  Marshall,  th^re 
then  were  divers  veins  and  seams  of  coal  which  the  said 
JeremyMarsihall  vfBiS  then,  to  wit,  at  Heaton  aforesaid, 
desirous  of  winning,  and  of  digging,  getting  and  rais- 
ing the  coal  therefrom,  and  of  having  the  u?c  and  be- 
oefit  of  a  sough,  for  himself  his  heirs  and  assigns  to  be 
made  and  carried  upas  hereinafter  is  mentioned /-^br 
the  purpose  of  draining  the   mines  and  works  within 
and  under  the  same,   and   thereby  enabling  him  and 
tliem  the  better  and  more   conveniently    to  dig,  get, 
and  raise  the  said  coal,  and  the  said  Jeremy  Marshall 
then  and  there  applied  to  the  said  Robert  Stansjield  to 
grant  unto  him  his  heirs  and   assigns  for  the  purposie 
aforesaid,  the  liberties  and  privileges  mentioned  in   the 
indepturenexlhcrrinaflersetfortli,\Yhereorthesaidlio. 
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t996,       htrtStufufitld  then  and  there  bad  notice ;  and  tlieiea|Ma 
Ho90M«      ^^^  ^^^  Robprt  SianffiM  and  Jcrtumf  Mankall  bebg 
80  respectively  seised  as  aforesaid^  aad  the  said  Jtway 
Marshall  being  so  desirous  as  aforesaid,  afterwaida  aad 
before  aojr  of  the  said  times  when,  S^c.  and  alsobefine 
the  saidp/aia/t^bad  anj  thing  in  the  said  close  in  whicfa, 
^c.  to  wit,  on  the  day  and  year  last  aforesaid,  at  JIm- 
$on  aforesaid,  by  a  certain  indentare  then  and  there 
inade  between  the  said  Robert  Skin^eU  of  the  ooe 
part,  and  the  said  J eremif  Mar Aatl  of  the  oUierpart, 
and  sealed  with  the  seal  of  the  said  Rob^ri  Siam^iU, 
(but  since  lost  by  time  and  accidentj  so  that    the  sud 
4^fiHdan$  cannot  bring  the  same  into  court  here)  the 
aaid  RobfrtSiaiufield  did  for  the  considerations  thereia 
mentioni^d,    give    and    grant  unto  the  said  Jeremy 
Marshall  bit  heirs  fmd  assigns  full  aqd  free  liberty  fof 
bim  the  said  Jcrcmjf  Manhali,  his  heirs  and  asagns, 
^nd  his  and  their  agents  and  workmen,  to  carry  up  a 
sough  from  the  bottom  or  edge  of  the   hill  nesr  the 
brook,  in  th^  said  close,  in  which,  8^c.  ia  the  said  in- 
denture called  a  parcel  of  woody  ground  in  Hcattm 
fiforesaid,  in  the  said  county  then  being  the  estate  of 
'  |he  said  Robert  Stan^tld^  ^nd  then  in  the  possessioo 
pf  one  Ptter  Mkinsont  into  the  said  parcel  of  woodj 
ground  of  the  said  Jeremy  Marsltall  in  Heatom  afore« 
said,  in  the  possession  pf  Jasper  Pickard,  which  said 
^wo  several  parcels  of  wopdy  ground  are  in  the  said  in- 
denture mentioned  to  adjoin  upon  and  lie  contiguooi 
topoe  i^notber;  and  also  fqll  and  free  liberty  for  him 
the  $aid  Jeremy  Marshall,  his  heirs  and  assigns,  aad 
bis  and  their  agents  and  workmen  to  make  two  littk 
sough  pits  in  the  said  parcel  of  woody  ground  of  bim 
fhe  said  Bpb^t  St^ntfield  near  the  edge  of  the  hill  or 
brook  there,  for  the  more  easy  and  safe  carrying  up  the 
^il  of  the  said  sough ;  one  of  the  said  sough  pits  to 
|>e  covefed  from  the  top  pf  ^le  said  intended  sopgh  U 
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^e  sDrGac^  of  the  grovnd  as  -soon  ts  ^coQTeniendj;       i80«* 
might  be  done  after  the  making  thereof  aadth^  other    Hod^w^ 
to  be  kept  ojpen  for  examining  the  sough  so  long  as       ^^'^ 
was  necessary  for  that  purpose^  and  no  longer^  and  also  , 

full  and  free  liberty  for  the  said  Jtrtrnji  MarMhaU  bia 
beirs  and  assigns,  and  his  and  their  agents  and  work* 
men.  to  get  stones  jn  the  said  parcel  of  woody  ground 
belonging  to  the  said  Robert  Stanffield,  for  making 
the  said  intended  sought  and  for  mending  and  repair* 
jng  sach  part  of  the  fence  or  walls  belonging  to  tbd 
said  Robert  Stan^eld  in  the  said  woody  ground,  aa 
should  be  broken  down  or  injured^  by  the  said  Jcrem/ 
Marshall ;  by  virtue  whereof  the  said  Jeremy  Marw 
shall  became  and  was  seised  of  and  entitled  to  the  said  ^ 

liberties  and  privileges  so  given  and  granted  as  aforesaid^ 
and  to  have  and  enjoj-  the  same  for  the   purpose  ia 
that  behalf  aforesaid  to  him  his  heirs  and  assigns^  ,ai 
to  the  said  parcel  of  woody  ground,  and  the  said  other 
lands  of  the  said  Jeremy  Marshall  belonging  and  ajp^ 
pertaining,  and  afterwards,  to  wit^  on  the  same  day  and 
year  last  aforesaid,  vxHcatou  aforesaid,  for  the  pur- 
pose in  that  behalf  aforesaid,  the  said  Jeremy  Marshall 
carried  up  the  said  soagb  in   manner  aforesaid ;  and 
made  the  said  two  sough  pits,  in  manner  aforesaid,  and 
exercised  aud  enjoyed  the  said  liberties  and  privileges 
so  granted  as  aforesaid,  for  the  purpose  in  that  behalf  as 
aforesaid,together  with  the  said  parcel  ofwoody  ground 
of  the  9Q\d  JeremyMarshall  and  as  belonging  and  apper* 
taining  thereto,  and  the  said  Jeremy  Manhail  being 
so  seised  and  entitled  as  aforesaid,  afterwards^  to  wit,on 
the  4th  day  of  Mat/,  1758,  at  Heaton  aforesaid,  in  the 
county  aforesaid,    by  a  certain   indenture   then   and 
there  made  between   the  said  Jeremy  Marshall,  by  the 
name  of  Jeremiah  Marshall  of  the  one  part,  and  one 
Thomas  Fenion  of  the  other  part,  ("one  part  of  which 
said  indenture  sealed  with  the  seal  of  the  said  Jeremy 
the  said  dtjend(in(  brings   here   into  court  tLe  date 
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18M.  wbereof  18  the  day  and  year  last  aforesaid)  die  said 
Jeremy  Mankall  for  the  consideration  of  a  certain 
•am  of  money  to  him^  then  and  there  paid  by  the  said 
nomas  FentoH,  bargained  and  sold  to  the  said  Tho- 
mas Fenton  amongst  other  things  the  said  parcel  of 
woody  ground,  and  the  said  other  lands  of  the  said 
Jeremiah  Ma/shallf  together  with  alt  ways,  paths,  pas- 
gages,  waters,  watercourses,  easements,  liberties,  pri- 
Tileges,  rights,  commodities,  emoluments^  heredita- 
ments, and  appurtenances,  whatsoever  to  the  said 
parcel  of  woody  ground,  and  the  said  other  lands  ^ 
the  said  Jeremy  Marshall,  or  any  part  or  parcel  there- 
of belonging  or  in  anywise  appertaining  or  therewith, 
then  or  theretofore  commonly  demised,  used,  occupied, 
or  enjoyed,  or  accepted,  reputed,  had^  taken,  or  known 
as  part,  parcel  or  member  thereof,  or  of  any  part  or 
parts  thereof.  The  plea  then  set  out  divers  convey- 
ances of  the  woody  land  by  which  the  title  thereto, 
and  to  the  ways  and  appurtenances  thereto  belonging, 
was  deduced  to  the  present  time,  when  it  was  vested  in 
the  defendant,  and  stated  that  the  defendant  at  the  said 
several  times  when,  &c.  was  and  still  is  seised  of  and 
in  the  said  parcel  of  woody  ground,  and  th^  said  other 
lands  heretofore  of  the  ssLid' Jeremy  Mnrtkalt,  and  of 
the  mines,  seams,  and  veins  of  coal  within,  and  under 
the  same,with  the  appurtenances,  in  his  demesne  as  of 
fee,  and  entitled  to  use  and  enjoy  the  said  sough,  to- 
gether with  the  same  parcel  of  ground  and  the  said 
other  lands,  for  the  purpose  in  that  behalf  aforesaid, 
for  himself,  his  heirs,  and  assigns,  as  to  the  same  par- 
cel of  ground  and  other  lands,  with  the  appurtenan- 
ces belonging  and  appertaining.  And  the  said  drfeu' 
dant  further  saith,  that  all  thcsaid  seams  and  veins 
of  coal,  at  or  before  the  said  several  limes  when,  &c. 
were  not  won  from  ^vilhin  and  under  the  same  parcel 
of  ground  and  the  same  other  Innds,  nor  was  all  th^ 
eoal  then  dug,  got,  or  raised  therefrom,   #ud  the  said 
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90ugh  bad  been  and  was  from  tbe.  time  of  making  and.      10<)6. 
carrying  up  tbe  same  as  aforesaid,  used  and  enjoyed    horosow 
for  the  purpose  in  that  bebalf  as  aforesaid,  together 
with  the  same  parcel  of  woody  groundf  and   the  same 
other  lands,  and  as  belonging  and  appertaining  there* 
to ;  and  until  and  at  tbe  said  several  times  when,  &c. 
continued  to  be,  and  was  except  so  far  as  the  same 
had  been  or  was  obstructed  for  want  of  repairing,  open- 
ing, and  cleansing  the  same,  useful  and  beneficial  to 
the  said  defendant^  for  the  purpose  in  that  behalf  afore* 
said ;  tad  because  tbe  said  sough  at  the  said  several 
times  when,  &c.  was  extremely  ruinous  and  decayed 
and  obstructed,  for  want  of  the  needful    and    neces- 
sary repairing,  opening,  and  cleansing  thereof,  be  the 
said  defendant  did  at  the  said  several  times  when,  8cc. 
enter  and  cause  to  be  entered  into  the  said  close,  in 
whicb,&c..and  did  then  and  there  dig  and  make  and 
cause  to  be  dug  and  made  the  said  pit  or  hole  in 
the  said  declaration  mentioned,  and  did  open  and  un« 
cover  the  said  sough  or  drain  in  the  said  declaration 
mentioned,  in  the  said  close  in  which,  &c.   being  the 
said  sough  in. the  said  indenture  first  4ibove  set   forth 
inentionedy  and  keep  aiid  continue  the  same    pit  or 
hole  so  dug  and  made  as  aforesaid,  and  the  said  sough 
or  drain  so  opened  and  uncovered  as  aforesaid,  for  the 
aaid  time  in  the  said  declaration  mentioned,  as  the  said 
plaintiff'hzih  above  thereof  complained,  for  the  purpose 
of  the  needful  and  necessary  repairing,  opening,  and 
cleansing  the  sough,  for  the  uses  and  purposes  in  that 
behalf  as  aforesaid  ;  as  he  the  said  defendant  then  and 
there  lawfully  might,  the  same  then  and  there  being  ne- 
cessary, reasonable,  and  proper  to  be  done  for  the  pur- 
pose of  such  repairing,  opening,  and  cleansing  the  said 
goqgb. 

Replication.  That   the  said  indenture  in  that , plea 
oacntioned  was  an  indenture  in  these  words,  that  is  to 
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mfp  ^  tbishideiitQrt  made,  &e.  AJf).  I74t/  betireeif 
Mohtft  Stun^M^  Esq.  of  the  one  part,  and  Jeremf* 
UarthMoi  the  other  part,  witacMelh,  that  the  aai^ 
JZoiert  Siatufieid  for  and  in  cotftidevfitioo  of  Ae  suur 
•f  4tt8«  of  iawfnl  BritUh  money  to  bim  in  buid  paid  by 
the  Mid  Jertw^  Mar$luUlatot  before  the  execation 
Ibeiaofy  the  receipt  wheicof  he  doth  her^y  acknow- 
ledge, and  of  the  covenant  or  covenant*  hereinafitec 
eoDtained,  and  by  the  said  Jeremy  MarAaU  his  heirs 
and  assigns,  to  be  done  and  performed,  hath  given 
and  granted,  and  by  these  presents  doth  give  nod 
grant  nnto  the  said  Jtrtrni/  Mar$hull  his  heirs  and  ns« 
signs,  fall  and  free  Uberty  for  him  the  said  Jeremf 
Munkall  his  heirs  and  assigns,  and  his  and  their  agenu 
and  workmen  to  carry  up  a  sough  from  the  bottom  or 
edge  of  the  bill  near  a  brook  in  a  parcel  of  woody 
ground  in  Heaion,  in  the  said  county,  being  the  estate 
of  thesaidJfiEo&^K  5raif^e/(i,  and  now  in  the  posses* 
sion  of  one  Peter  Jltkinson,  into  a  parcel  of  woody 
groond  of  the  said  Jeremy  Marshall  in  Heat<m  afore* 
said,  in  the  possession  of  Jasper  Pickard,  which  said 
two  several  parcels  of  woody  ground  adjoin  upon  or 
lie  contiguous  to  one  another;  and  also  full  and  free 
liberty  for  him  the  said  Jeremy  Marshall  his  heirs  and 
assigns^  and  his  and  their  agents  and  workmen  to 
make  two  little  sough  pits  in  the  said  piece  of  woody 
ground  of  him  the  said  ^bert  Stansfield,  n^ur  the 
edge  of  thehUl  or  brook  there,  for  the  more  easy  and 
fafe  carrying  up  the  tail  of  the  said  songh,.-  one  of 
the  said  soogh  pits  to  be  covered  from  the  top  of  tte 
said  intended  sough  to  the  surface  of  the  ground  as 
soon  as  conveniently  may  be  done  afler  the  making 
thereof,  and  the  other  to  be  kept  open  for  examiiiing 
the  sough  as  long  as  is  ncfcessary  for  that  purpose^ 
and  no  longer  :  and  also  full  and  free  liberty  for  him 
|be  said  Jeremy  Marshall  bis  heirs  and  assigns^  and 
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1m  and  their'  ageilts«and  Woritm^n  'U3  hf9n0  th<i  rub-^       isbgi 
bish  whicti  tnay  rise  tii  anc^f  #6ugt»  prit -maife  bt'     floDcsoiK 
intended  to   be  i made    intlie^^tii^  pitceV'bt'i^6o(if      ,£^f{ 
ground  of  the  ftiiid  J^fi^my  jlltf  ffft4i/{' ftbm  Miell'Mst-' 
mentioned  soogt^  pit,  arid  cast  %ni'throW  -tfie  irfatri<? 
into  a  certain  hdlow  place,  in  the  said'pfcrc^Vof  wood/ 
ground   belonging    to    the    ^aid  '  Rt>bM  Stm^itSi 
arid  near  the  said  brook  there,  for  the  t>eiidttiiig  mbti 
safe  and  comfiiodiocls  the  cartway  ^whi(A<*>{k4ntbilde(l 
to  be  made  by  the  said^  Jd/rmy  MiifskaH  -Wr  'the  in-i 
habitants  of    Shipley,   atid  others  •through''  his  owtt 
ground  there,  to  and  from  the  Intended  c^lierjr,  and 
also  full  and  free  liberty  for  the  said  Jeremy  MdrshaM 
his  heiri  and  assigns,  and  'his  and  tWerr  iigent^  ind 
workmen  to  ^get  stones  in  the  said/par«<il»>df*Voo(Jy 
ground  belonging  to  the  sftid   Rahet^  'SiWMfi^td  16t 
matcing  the  said  intended  sough,  and  fbi*ih«hdibg  arid 
repairing-  such  part  of  the  feo(*e   ot  wftlli  '  belohgiVt^ 
to  the  Ahid  Rihert  Stamfieldln  the* said  ^ysdygrounfl 
as  shall  be  broken  dovrn*  oif  irtjilred  by  i\\^'k)i\iSerciMI 
ilfar^c///  his  heirs  or  assign^/ or'' liitidl*' their  agefata  ' 
or  workmen ;  and  the  %m\  Jerenty  MH>4fik{l*  for  h?m-«* 
self,  his  hehrs>  execute's,  and  actt^finisMtfirs  doth  co- 
venant and  agree  to  and  with  tlie  saW^»'i?(/6f*rf  Stans^ 
Jieid,  his  heirs  and  assigns,  that   lie? 'lhfe«'sairf  Jeremy 
Jl/ar$/itf//'ihis  heirs  or  assigns,  or  his  or  tlM*if 'dgehls  or 
w6rkrten  ^hall  not'do  any  damagfe  lo  the  fh^t^  ^rowiri;^ 
in  thesa»d  parcel  of  woody   gr<yot>d.^f  hViJ*  the  said* 
l^obert  Siamjield.   nor  get  unj*  Of 'rtie- iaid  7foA«*r^ 
Starisfield'scoah  but  what  shall  ariite' hi  the  drift  of 
the  said  intended  sough,   and  timt  it  jjhall  and  maybe     * 
lawful  to  and  for  the  said  RoOiri   Sfonnfleid,Aii%  heirs* 
ami  assigns  and  his  and  their  agents* from  tifme  to  time, 
and  at  all  tim^s  after  to  descend  or  go  down  into  any* 
pit  or*  pits    of  the  said  Jeremy  ^/c/rfAd// hi^  heir's  or' 
assigii.4,  for  the  belter  discuveiing   whether  any  coals 
of  tlie^saifJ  Rahefi   Stau^field,  hii  heirs    or   assigtiSj 
so,  xxxvi.  N.  s.  '  4  A 


Jaxt. 


#i0  . :  Omi  inB.  U.  in  TriniifT^rm, 

^906.  Aall  be  gplten  tar^  a».  afoiesitid';  wd  alio  that  be 
loDoaoir     ^bewul  Jefcwy  MmpMU,    \m    bairs    and  assigas, 

Vf  r^'.  '''^^  ^^  ^^  ^^^^  "^  Impair  8iicb  part  of  the  feoce 
or  waUs4>f  blm,  the  said  Bf^evt  Stan^cld,  hU.  beirs 
or  atiigosj  as  sball  be  brok^p  dowa  or  injured  by  the 
aaid  Jtremif  Marsiaii,  hU  beirs  or  assigns^  or  bis 
or  their  ageats  or  workmen/but  shall  also  from  time 
to  lime,  and  at  all  times  make  good,  maintain,  and  se* 
cure  tbat  |Mirt  of  tbe  fence  or  walling  towards  the 
banks  of  tbe  said  brook  where  the  said  rubbish  is  in- 
tended  to  be  laid.  In  witness  whereof  the  parties  above 
named  to  the  patta  of  these  indentures  have  interchange- 
ably put  their  bands  and  seals  tbe  day  and  year  6rst 
above  escpces^.  Jerany  Mursha/l  (L.S.y'  And  tbe  said 
jp/tffiil^  further  says  tbat^  after  tbe  said  Jeremy  Mar- 
sk^ll  bad  carried  up.  tbe  said  soiigb,  and  made  the  two 
sough  pits,  as  in  the  said  last  plea  is  mentioned,  and 
long  before  tlie  said  time  when,  &c.  to  wit,  A.D.  I776» 
it  became  imd  fOifk  no  longer  necessary  to  beep  open, 
either  of  tbe^id  sough  pit»,  for  ihe  purpose  of  exa- 
mining the  said  sough,  and  thereupon  the  said  sough 
pits  were,  afterwards  and  long  before  the  said  time 
when,  &c.  to  wit,  on  tl»e  day  and.  year  last  aforesaid^ 
respectively  Qll^d  and  covered  up  to  the  surface  of  the 
ground  by  and  ivith  the  consent  and  approbation  of 
the  person  ibeti  seised  of  and  in  the  said  parcel  of 
woody  grottfid,  and  the  said  other  lands  heretofore 
of  the  said  Jtrtmy  Marshall  with  the  appurtenances, 
and  entitled  to  use  and  enjoy  llie  said  sough, together 
wich  the  same  ground,  for  the  purpose  in  the  said  plea 
in  that  behalf  mentioned,  and  huve  not  since  been 
kept  open,  to  wii,  aft  IJeaion  afores»id ,  and  this  the  said 
ptfiiutiff  is  ready  to  verify,  wherefore  he  prays  judg- 
i^ientaodthe  damages  by  him  sustained  on  occnsion 
of  the  committing  the  siiid  trespasses  in  the  introduc- 
tory part  of  the  said  hut  plea  mentioned  to  be  adjudg- 
ed to  him»Scc.  To  this  the  de/mdunt  demurred,  and 
he  plainlijfynneA  in  demurrec« 
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HoirVOTti,  for  the  drftndant,  in  support  of  the  de*       i8n<?. 
moTiw;  «'  by  the  grant  of  the  sought  aright  to  keep.  hJ^„w*: 
the  pit  IB  repair  is  granted  as  incident  thereto;  for-      ^«^j^^ 
where  there  is  a  power  of  making  a  thingyand  the  party 
haa  the  use  of  it^  he  has  a  right  to  keep  it  in  repnif/' 

^*  If  a  man  bargains  and  sells  all  his  trees*  growing 
upon   certain  lands  whereof   he    is  seised,  the  bar*^ 
yainee  has  power  given  him,  as  incident  to  the  grant 
to  come  vpontbe  lanid  and  cnt  down  and  carry  away 
the  treesj  at  whatever  time  he  pleases,  and  the  coming 
upon  the  land  is  justifiable."*    So,'^  if  a  man  grants 
to  me  to  make  a  trench  in  his  soil  from  snch  %  fountain 
unto. my  house,  so  that  1  may  put  a  pipe  to  convey  the 
water  to  my  place,  (or  bouse]  in  a  conduit,  if»  after^  my 
pipe  be  stopped,  I  may  dig  the  ground  to  amend  the 
pipe  ;  for  it  is  incident  to  the  grant/'f  So  what  is  said 
by  Tmidah  J.  in  Pomjree  v,  Ihjjfcroft,^  is  to  the  sfimf 
point  iox^uando  aliqnid  conctditur^idcoHceditursiiiequq 
res  ipsa  uti  non  potest.*'    '^  A  farmer  of  the  king  of  a 
capital  messuage  makes  a  conduit  to  convey  water  to 
his  house,  through  the  land  of  a  copyholder  of  the 
inanor,and  afterwards,  the  king  grants  the  capital  jnes* 
suage  to  A.  with  the  appurtenances,  and  the  qopyhold 
was  granted  to  another  person  ;  adjudged  that  the  far- 
mer may  dig  the  ground  to  amend  the  pipe,  because 
terra  transit  cum  otiere,  Guy  v.  Brown.%    Here  the 
grant  to  Jeremy  MarshaU  is  intended  to  have  cOnti- 
nnaRce,  and  to  vest  in  him  his  heirs  ^nd  assigns;  and 
the  interest  which  he  has  in  it  is  not  merely  to  mal^e 
the  sough,  but  to  continue  it,  and   the   provisions  for 
keeping  o[)en   the  soughs  for  a  certain  time,  as  ex* 
pressed   in   the   deed,  do  not  lake  from  him  the  right 
of  repair,  for  the  oases  pui  as  before  cited  are  ex- 

t  2  Rol  Abr,  567.       i  9  E.  435.  b.  Curia.         J   Tr/i/f, 
43 ;  see  also  1  Samd.  3'i\,    %  Mo.  644.  ph  19. 


549  iC^imJB.ILMTrinkyT^i^^  . 

^^^  act]br49:paiiiViha(a*per8O0*h^a  liberty  Iq  maikt  a 
pipAiPV  ;l9y  ft  |>]pe»..tbe  figbt:  of  repairit  loeideBt 
th^e^."^  .'Qb«  gf  aat  aI«o  extends  to  tbe  coals  under 
bQUit|i«.llu)d^  A«fi^/dwas  seised  of  the  woody 
grOiUDd^l^^clQae  in  qotestion,  Ibrongh  which  the  songh. 
was  to  be  carried  from  the  side  of  the  hill  to  Jtremff 
Marsfialfft  woody  ground^  the  liberty,  therefore^  could 
only  be  '^ranted  in  Stance  Iff  s  own  ground  and  not  in 
Jeremif  MdrshaltB.  The  vein  of  coal  in  the  other  lands 
was  a  continuance  of  the  tein  of  coal  under  Jeremy 
Mar$halts  Woody  ground.  The  situation  of  the  parties 
19,  therefore^  to  Reconsidered,  and  the  question  is^  whe- 
ther; wheh  Jtremy  Marshall  yvaa  seised  of  land,  aD4 
the  veins  of  coal  underneath,  the  land  being  a  part  of 
the  woody  gfbubd,  and  ako  of  other  ground,  and  be* 
jngde'sirbus  of  working  the  veins^.f  coal  under  both 
landl  applies  to  Stansfield',  for- liberty  to  dig  pits  and 
lo  darry  up  his  sough,  and  such  a  gr^nt  1^  made,  it 
should  be  restrained  merely  to  the  first  making  of  the 
iough.  '  >Jff 

'  L4WBEvpB)J*  ''.The  grant  is  to  make  a  sough 
iirom  ihe  bottum  of  the  hill  near  a  brook  in  a  parcel 
4if  v^oody  gfoand  of  Sianffield  into  a  parcel  of  woody 
^cund  of  Jertwuf  Marsha/fa,  the  two  pieces  of  land 
*ov\jj  are  mei^tioned^  the  ground  from  which  and  into 
^hieb  it  is  to  be  carried ;  the  other .  circumstances,  are 
stated  oBJy  in  the  plea,  and  not  in  the  grant." 

HoLRpxD.  "  When  Stamjidd  grants  the  sough 
to  go  up  to  Jeremy  Marshalts  woody  ground,  he  takes 
notice  of  that  only  which  is  on  his  own  ground,  the 
purpose  is  not  mentioned  in  the  grant.'' 

La WBBNce,  J,  ff  If  aqy  other  purpose  made  it  ne- 
cessary to  drain  the  lands  of  Jeremy  Marshall  accord^ 
ing  to  your  construction,  he  might  do.  it^  under  thif 
grant,  by  means  of  tlje  songTi/' 
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Ho&KOTD.   ^  The  grant  being  generd^  no  exirtoftiA       itM« 
cironodMaaoet  ave  to' be.  taken   into  consideratiQa  Mi    hTI^I^ 
resttaik  it;,  or  if  they  afe,  then  these  cireiiniataooesaffci       ^rw* 
txy  be  ODndideeed,  and  we  are  tO' take  it  as  fuUy  as  ihit         '*'^* 
parposeaifor  wbiob  it  was  originally  laleBded  may  re^ 
quire*    *'  Grants  will  take  a.  different  operation^  ac^ 
cording  to  the  estate  of  the  person  who  grants.^* 

Lord  ££lenborou6h/C.  J. '^  How  can  we  tAke 
^oio  consideration  other  circumstances^  there  being  no 
..•Terment?" 

HoLROYD.  ''  If  not,  we  have  the  grant  generally 
for  all  purposes  ;  and  if  the  other  circumstances  are 
to  be  taken  into  consideration,  then  we  may  enquire 
into  the  estates  of  the  graqtor  and  the  grantee,  the 
object  for  which  it  was  granted,  and  the  situation  of 
the  lands." 

Lord-£i.LRNBOBOT7GH,  C.  J.  ''Tho  grant  to  bis 
heirs  and  assigns  might  be  necessary,  if  the  thing  is  to 
b«  done  at  all,  for  the  grantee  might  die  before  i^  is 
completed!"  * 

.  HoLRoVn.    ''  In  thid  case  in  Rolf  iheye  was  mereljt; 
the  grant  of  a  pipe*" 

Lord  EtLENBORotJGH,  C.  J;  "  In  the  case  in  Saiin«* 
ders  it  is  a  grant  of  the  use  and  occupation,  which 
was  plainly  a  continuing  grant,  and  there  he  might 
Jose  the  thing,  if  he  could  not  repair  it,  the  grantor 
pot  being  bound  to  repbir  it.'' 

IIoLROYD.  "  Th^re  i$  nothing  of  continuance  ia 
the  case  in  Mqll  or  the  points  laid  (jown  in  Shepherd^ 
*^  If  a  man  grants  to  me  to  make  u»e  of  his  land  to  lay 
a  pipe  tp  CQn.vey  water  from  a  farifi   to  my  bouse,'' 


•♦,'Siify.  Touch.  87,88. 
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18M.       Aete  wee  not  wonh  containing  anj  tenns  of 

aoce.  Hci€  it  it  not  a  graat  to  Jetemjf  MankaH^  thai 
lie  hit  heirs  and  anignt  shall  make  ;  bal  to  Mnmf 
Mankalt  hb  heirs  and  assigns,  that  he  his  beiis  and 
assigns  shall  do  it ;  a  liberty  in  fee  granted  lo  the  gysn* 
tee  ;  and  sough  fnts  are  necessary  lo  the  gsant  of  the 
drain/' 

Wood,  co9itri,  msde  two  qoestions ;  first,  '^  Whe« 
iher  the  right  of  repair^  by  making  and  opening  soigh 
pits,  is  incident  to  the  grant  of  the  liberty  of  makisg 
the  sough  ;**  and  secondly,  which  be  considered  as  the 
most  material  question,  **  whether  the  grant  can  he  ex* 
tended  to  give  a  right  to  use  and  to  eontinoe  the  spogii 
for  taking  other  coals  under  other  lands.**  As  to  the 
case  in  f  Roll,  56,  in  the  case  of  a  grant  of  trees  ia 
another's  lands, the  grarttee  must  have  a  right  to  enter  to 
cut  them  down,  or  else  he  could  not  possibly  take  the 
thing  granted ;  but  it  is  otherwise  herorwhen  the  sough 
is  ooce  made.  In  the  case  of  the  pipe  cited  for  thedcfsa- 
daht,  there  is  evidently  a  continuing  gra^t,  which  frwa 
the  nature  of  the  thing  is  to  he  perpetual.  Here  thenis 
a  grant  to  make  one  particular  thing;  there  are  onlytwo 
closes  mentioned  from  and  to  which  the  ^ough  is  to  be 
made,  namely  the  piece  of  woody  land  of  the  plainiif 
and  that  of  the  defendant ;  the  sough  is,  therefore,  to  be 
confined  to  that  extent  only,  and  it  must  be  meant  for 
the  purpose  of  draining  the  coal  pits  in  that  woody 
ground  and  no  further  :  and  the  sough  pits  which  were 
first  opened,  have  in  fa<:t  been  filled  up  long  ago,  by 
the  consent  of  both  parties  ;  and  they  were  by  the 
express  language  of  the  grant,  to  be  kept  open  so  long 
as  they  might  be  necessary  for  the  examining  of  the 
aoogh  and  no  longer.  There  is  in  the  grant,  an  ex* 
press  mention  of  repair  for  a  particular  purpose,  and 
speaking  of  repairs  an  one  instance,  tlie  parties  wookt 
have  extended  it  to  others,  by  express  tenns,  if  it  ha4 
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*beeni  tbeir  iolenlioQ  to  Iknit  it.  '  As  to  ftbe  grut  to  bim       I8O6. 
»nd  bis  heirs,  Uml  arigbt  be  iDtended  to  provide  either.     }|^^h 
for  the  case  of  tbegraoiee  dying  before  the  sough  is       £*'''''< 
made*  or  for .  a  case  equally  possible/  if  the    sough 
should  by  accident  get  out  of  repair  during  the  time  of 
its  coniiouance  for  a  partial  and  limited  purpose.    This 
by  the  terms  of  the  deed,  being  granted:  merely  in  and 
through  a  certain  piece  of  woody  laod>  is  like  the  grant 
of  a  way  from  A.  toB.  over  a    certain  close,  which 
cannot  be  extended ;  for  if  a  man  have  a  way  from  A« 
to  B.and  he  purchase  land  adjoining  :he  cannot  use  the 
ivay  as  a  way  to  the  adjoining  land,  although  he  goes 
by  B,  to  the  adjoining  close."     Howcl  v.  King* 

Lawrence,  J.  '^  Might  not  lUe  colliery  be  in  some 
other  part  of  ilfars/ia//'f  land;  when  he  had  got  the 
right  of  making  the  sough  through  the  woody  ground, 
might  he  not  have  carried  it  on,  thence,  to  his  coN 
liery  V 

Woon.  ''If  so  they  would  have  slated  it  in  the 
grant.  And  it  is  not  necessary  to  state  in  the  replica- 
tiQn^  that  there  is  no  necessity  for  a  spiigb  in  the 
woody  ground ;  because  it  is  alled<;ed  iit  ihe  plea>  which 
makes  it  not  necessary  to  new  assign;  and  it  is  express- 
ly claimed,  because  he  has  occasion  to  use  it  not  only 
for  draining  the  woody  ground  but  other  lands,  for  the 
purpose  of  raising  coal  from  both  lands.  Tliis  grant, 
however,  does  not  warrant  the  use  of  the  sough  for 
ihe  purpose  of  raising  the  coal  from  both  lands;  and  no 
extrinsic  cir&umstaucei>  can  be  taken  into  cousidera- 
tion." 

'll0LitoYD,in  reply;  '^  in  llie  cn^e  in  Roll  the  grant  i^ 
•nly  to  lay  a  pipe  to  draiii  the  water  front    the  liouse  j 


*  Lttttr  li}.  1  Mud.    10.   Lordlla^m.  7^>. 


-FfBL». 


I 
i8(»:*       Wt it  iloei  Mlalate irhetUer  it  te  to*  be  acMdiiviD^ 

H^D09oit     Athxn  or  for  how  bbg  a  time  il  is  ta  bev'  Jt  iwbald  te 

.irtl?l       ^  ^^'J^  strange  iconstrttctioB  of  tach  a  grant/tbak  ilimi 

ihereis  »*^raat  for  a  aam  of  oidttqr  to  a  man  In  See^ 

to  maice  adraia,  it  is  not  to  be  a  confeiDoing  gvabt ;  Sox 

h  would  be.  a  bordten  and    notjapriyii^e,  to  loake 

th^  drain^  if  it  should  not  be  a  grant  of  a. liberty  to 

repair  it,  without  which  it  woald  be  absolutely  .useless* 

In  tlie  oase  in  19a//  itis  said,-  Uiat;  the  grant  of  the  pipe 

for  on  indefinite  tiaie>  will  be  for' the  fieriod  of  the 

grantee's  estate  in  the  land,  which  shews  that'extribsic 

circumstances  may  be  taken  into  consideration;  this 

is  very  different  from  a  way.  >  'It  is  impossible  to  loork 

the  main,  without  a  continuing  drai|;i  or  steam  engines. 

This,  therefore,  is  necessary  to  the  grant,  and  the  abut* 

tals  and  bounderies  of  the  songh  are  not  to  limit   the 

extent  of  it  but  to  shew  its  course." 

■   '  '        ' 

Curia  adv.  tulL . 

And  now  the  judgment  of  the  court  was  delivered 
to  the  following  effect^  by 

Lord  Ellenborough,  C.J.  after  stating  the  plead- 
ings ;  '*  On  the  part  of   the  defendant  it  has   been 
contended,  that  under   the  grant  by  Uo&er^  Stan^ld 
to  Jeremi/Marsha/l,  his  heirs  and  assigns  Ihe  defendant^ 
as  the  assignee  of  Marshall,  has  a  right  to  make  the 
iough  pits  as  being  necessary  to  keep  the  ^ough  in  re- 
pair, as  incident  to  the  grant  of  the  sough,  and  as  it  is 
necessary -to  open  the  sough  pits   as  often  as  the  repair 
of  the  sough  requires.     Fdr  the  plaintiff'  it  has  been 
contended  that  the  liberty   of  making  and  opening  a 
sougii  pit,  has  been  granted  but  for  once,  and  not  as 
often  as  the  sough  requiies  repair  ;  and  in    addition  to 
this  it  has  been   contended  that  the  sough  itself  Is  nut 
to  be  continued,  or  rather  the  use  of  ihe  pit  for  the  re- 
pair of  the  sough,  except  as  far  as  it  is  necessary  to 
diuin  Jertmy  Ma nha/rs  woody  ground.     In  the  grant    > 
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it  13  not  particularly  mentionecl,  for  what  time  il  is  to       1806. 
be  continued  ;  but.  as  there  is  a  grant   of  the  soueh,      '     ^ 
Without  regard  to  the  ground  under  which  it  might  be       vergvs 
granted,  the  ^fuestiou  h  wliether,  ttnder  the  terms  ^f 
the  .grants  the  grantee  had  a  right  to  do  that  which 
W09  oecessarj  to  repair  the  object  of  the  grant  so  king 
as  it  cootinues^or  being  once  nadcitahouldcofitinueno 
loHger  than  it  reaiatnsnmmpaiped  by  time  or  accident. 
S«H}h  kitter  CDoatrji^tttoii  wottid  4efe^  the  views  «f 4>ne 
intendingto  open  a  colliery.  It  has  been  observed^  that 
it  "would  have  been  mentioned^  if  it  had  been  intended 
to  give  a  liberty  of  repairing  the  soogb  in  perpetuity ) 
but  this  does  not  furnish  any  argument  against  the 
Tight  of  repair*      The  purpose  for  which  the  liberty 
was  givien  is  expressed  for  the  more  safe  and  easy  car- 
rying up  of  the  tail  of  the  sougli.  That  purpose  once 
answered  should  it  be  continued  afterwards?  The  sough 
may  be  continued^  it  is  said,  but  not  so  easily  withoat 
the  sough  pits,  and  if  so,  he  is  not  entitled  to « make 
these  pits.    It  is  indeed  reasonable  that  he  should  not 
make  other  pits  unless  absolutely  necessary  ^  there 
is  therefore,  nothing  in  this,  part  of  the  grant  which 
relates  to  the  making  the  two  little  sough  pits,  nor  in 
the  covenant  to  repair  the  fences  which  furnishes  an 
argument  upon  the  question,  whether  MariAa// had,  as 
incident  to  the  grant,  any  right  torepairthe  sough.  The 
CO  venantis>  for  the  benefit  ofthe  grantor,in  other  respects 
not  connected  with  the  sough*  'There is  therefore  ng^ 
thing  rn  the  deed  to  narrow  the  grant,  and  the  question 
resokesitself  into  whether  the  right  of  re^r  is  incident 
to  the  grant  ?*  Upon  this  question  his  lordshifr  thought 
that  the  cases  cited  for  the  defendaMt  were  conclusive^ 
and  tbercffore  observing  that  it  was  admitted  that  alt 
the  coaU  were  not  got  oat  of  the  woody  land." 

Judgment  for  the  t>epen0ant. 

NO.  X;?CXYI.  N.^.  4  B 
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Toms  against  Powbll.— Jmte  mh' 

Practice.  fFhrre  plainliff  iaucd  tt  latiUI  which  wat  -fft#e  returned^  then  iTias 

Latiui.  Costs.       ^„^  pluries,  and,  b^are  Benice^  hut  after  Oie  isiuing  rf  Ae  lad 

writ^  ihe  defcndantpaAl  ike debi^  buinai  Oie  eo$U;  hHdUmttke 

plainliff  mght  proceed  U  recover  coete,  the  aeUem  being  <mi- 

mtemced^eUker  biyikelaiitmi^erikejiiiunupifc.  befert  \ 


Toms        JN  an  actioa   for  goods  sold  and  delivered,  tried  be. 
PowBLL.  ^^^^  Heath,  J.    at  the  last  assizes  for    Surrey,  the 

defendant  nAxmileA  G\.  10s.  lid.  to  be  due,  and  the 
^question  was,  whether  it  was  not  paid  before  the 
suit  commenced.  The  plaintiff' sued  out  his  first  writ 
(2'2d  June,  \B05y  his  second  writ,  which  was  an  alias, 
£2d  June,  and  an  alias  pluries,  August  £Gtb,retuniable 
Michaelmas  term.  After  the  last  writ  was  issued,  the 
defendant  paid  the  debt,  without  the  costs,  and  do 
mention  was  made  of  the  costs,  the  writ  not  having 
been  then  served.  There  was  a  verdict  for  the  plainliff 
with  nominal  damages  and  Kbertj  to  enter  a  nonsuit, 
if  the  court  should  be  of  opinion  with  the  defendant. 
The  first  writ  to  found  the  alias  and  pluries  had  never 
been  returned.  No  writ  was  served  till  the  alias  p/u-' 
7ics,  and  the  debt  was  paid  11  days  previous  to  the  ser- 
vice of  it. 

BowcN  obtained  a  rule  to  shew  cause  why  a  non- 
suit should  not  be  entered,and  cited  Harris  q.t.  x.tVool- 
ford,*  to  shew  the  necessity  of  proving  the  return  as, 
well  as  the  issuing  of  the  first  writ,  as  in  die  case  of 
replying  to  save  the  statute  of  limitauons.  He  con- 
tended also,  that,  nothing  being  said  about  the  costs.at 
the  time  of  paying  die  debt,  it  amounted  to  a  waiver 
.^.1 . . .,  •»■  y>      1^1  I  ■■»  ■  ■  ■■  ■  »  —  ■ .,..  ■  ■■    .— ■  ■    ■  ■     pv        ■ 
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of  ihe  costs.  Thcrwle  was  granted  only  on  the  first.  ^006. 
ground ;  For  the  court  said  that  the  latter  point  was  toms 
not  a  defence  to  the  action  though  it  might  have  in- 
duced the  court  to  have  staid  the  proceedings. 

Lawes,  for  the  plaintiff,  shewed  cause  and  contend- 
ed '*  that  the  pluries  was  issued  before  the  payment  of 
the  money^  and  was  either  to  be  considered  as  the 
commenceipent  of  the  suit,  or  else  the  irregularity  of 
tlie  want  of  returning  the  first  writ  was  waived  by  ap» 
pearance." 

Lawebnce,  J.  ''  Should  not  the  defendant  have 
moved  to  set  aside  the  proceedings^for  irregularity?  The 
cases  requiring  the  Is^titat  to  be  returned,  have  been 
where  it  is  necessary  to  shew  a  suit  commeoced  by  the 
/ri^iVa/ itself ;  but  that  goes  to  shew  the  commence* 
inent  of  the  action  is  by  the  alias  \  for,  if  not,Jt  could 
Dot  shew  that  (he  action  is  not  in  time." 

Grose,  J.  '*  The  defendant  should  have  moved  to 
stay  proceedings/' 

Le  Blanc  "  The  motion  when  it  was  made  was 
founded  on  the  case  of  Harris  v.  Woolford^  but  that 
case  was,  where  it  was  necessary  to  connect  the  latitat 
with  the  alias  in  order  to  shew  the  suit  commenced  by 
the  latitat ;  of  course  it  goes  to  shew  that  it  is  com- 
menced by  the  plurits,  if  the  latitat  is  not  returned,  and 
that  wds  before  payment  of  the  debt," 


The  King  against  the  Justices  of  Staffoedshire. 

The  statute  9  Geo.  I.  c.  7,  r,  8«  w  peremptory  upon  thojustiees  to 
hear  an  appeat^  and  it  cannot  be  dismksed  en  the  ground^  that  ne^  I.  c.  7,  3.^ 
tice  ha$  not  been  ghen  to  the  retpondente.  Appttal. 
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]U[ANDAMD8  to  the  justices  of   Stafordsliirt  to 

receive   and  enter  a  continuance  on   an   appea* 

^Stafkor"  °^  against  an  order  of  rcnjovaJ,  till  the  oejpt  general  quar- 

ifiiuu.      ter  sessions^  and  there  to  hear  and  dfstermiafs  the  same 

was  appliied  for,  by 

Cliffoud,  Dirho  stated  that  an  '^appaal  had  been 

,  entered  the  next  sessions  after  the  order,  but  notice 

had  not  been  given  to  the  respondents.    The  jnstices' 

thinking  there  had  betea  (iqnefor  such  ootipe  dismissed 

the  appeal.'* 

On  moving  to  m^ke  bis  rule  absolute  be  staled 
that  the  statute  9  Geo.  I.  c.  7,  s.  8,  bad  beea  vari- 
ously construed.  Id  the  King  v.  the  'Nwrth^riding  «/* 
lfofkMr€j  jt  was  thought  to  be  discretioaary  to  respite 
the  appeal  for  want  of  iratioei  that  in  i(ie  case  of  the 
Ifiing  V.  Buckhghamshirti  it  was  held  to  tbe  eofitrary, 
)t  was  now  tliought  to  be  peremptory, 

Shr  V.  GiBBSj  therefore,  made  ik>  objection,  tbe  opi- 
nion of  the  court  being  clearly  with  the  deqisioD  in 
tbe  case  pf  the  King  v.  liuckinghamsliire. 

J^Ute   AJ)Sbx.UTfi  for  a  MANDAMUS. 

HoBERTSQN  cgainst  Pattebsov. — June  6ik. 

Stnt.  S.')  Geo.  fy^fre  a  $etfiiring  mtn  m  aTre$Mfor  a  debt  9fle$sfhtm  SOf.  and  h€$ 

11  f .  c.  33,s/-5«,     gwea  Aai7,  ani  ittfierwitrdB  imprcB$t¥i  Mp  hh  mqkiiuU  gervhe^he 

Bail.      Lxonc  *  Tf     *- 

jetor.  SeaiBin,     *«'  ^2f  ^^  tfgiii/y  tf  ike  ti^Me  23  Geo.  III.  c.  ^3.  9.  22,  ar« 

entitled  to  have  an  exoneretur  entered^  ffthe^f  be  not  indemn^rd^ 

find4he  impre^  U  without  collusion, 

HoBsiiTsoii    nPHIS  was  a  rule  calling  upon  the  plaintiff'  to  shew 

versus    ^         cBUsc  why  an  exoneretur  should  not  be  entered  upon 

*°*'    the  bail  pieee.    Tlie  principal  was  arrested  for  a  debt 

of  19I.  and  bailed,    and  was    afterwards    impressed 

intQ   his  majesty's  service*    Ap  appllcatioo  was  tbcn 
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YOadtf  Ui  ihU  coifrfc  for  u  wit  of  Aair<«  foryuh  ihatiie       tsoc, 

Slight  be  siMrreiuicredJalo   coiirtii   ^od  tbQn.  remits    |^o»«»«o* 

ted  to  the  ci4a^;  oi  iWcooiniADder  ta  whpt^  ship       vertta 

he  belonged,    and  the  bail    be  thereby  di«Qharged«  ^*'****^*^ 

That  motion  was,    however,  rejected;    Lawrkncb, 

J.  soggestrng,  that,  if  the  bail  were  entitled  to  have 

the  man  brought  into  court  merely  to   be  surrendered 

aad  then  sent  backf  they  might  as  v/ell  apply  to  the 

court  lo  be  dischargedj  oivtheground  of  their  not  beiog 

able  to  surrender  him,  for  that  the  theatrical  exhi-» 

bition  of  the  person  of  the  defendant  in  court  could 

be  of  no  real  service,  and  it  might  as  well  be  effected 

without  the  aid  of  such  a  u&eless  farce.    The  pr^^nt 

rule  was  therefore  obtained, 

Lawes  now  shewed  cause.  "  The  bail  stipulate, 
at  all  events,  that  the  principal  shall  render  or  pay  th« 
damages  ;  there  is  no  qualification  to  their  undertaking! 
This  has  been  assimilated  lo  the  cases  under  the  alien 
act ;  but  there  it  is  uncertain  whether  the  defendant 
will  ever  return.  Here,  the  boil  must  always  hav^ 
known  that  th^  defendant  was  liable  to  be  taken  away, 
by  being  impressed,  as  well  as  that  he  might  volunta- 
rily secrete  himself  or  run  away.  Non  constat  but  he 
may  be  at  large  before  proceedings  are  had  against  the 
bnil.  They  should  shew  an  extreme  case  of  hardship 
before  they  are  entitled  to  indulgence;  they  knew  he 
was  liable  tobe  impresi^d^  for  hewM  matt:  of  a  fiihf- 
iiig  smack.** 

Lord  Et^ENflORouQH,  C.  J.    ^^  Is  there  not  a  case 
of  surrendering  a  man  who  was  insane^" 

Lawrekc?,  J.  ''  The  court  refused  in  that  case  ; 
the  ground  of  the  application  is  that  if  the  defendant 
had  been  In  the  service  of  his  majesty,  before  this.ac- 
lljon  be  would  not  be  liable  to  be  arrested.  On  any 
ect  of  his  awn  ihU  quoUoa  could  not  be  foun<ied." 
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iBWk  Lord  £lle!ibo»ou6r,  C.  J.    '*Thc  dtstmctienb 

lt»mTrso»    i^ic^o  in  the  case  of  the  alien  uct,  thai  irr  vtmimftii 
vemis       ipjufiam,  the  party  being  sent  ont  of  the  kingdom  bj 
act  of  law.** 

LjIwes.  **  Those  cases  are  settled  in  llerriet  r, 
Vau€h€r.* 

'  Lawrence,  J.  "Suppose  he  were  now  at  large, 
ami  to  be  surrendered  by  the  bail  coold  he  not  be'dts« 
charged  immediately/' 

La  WES  then  relied  upon  a  part  of  the  affidavit 
from  which  he  inferred  that  the  bail  were  indcmiufiedy 
and  on  that  ground  contended  that  the  bail  coold  aot 
be  entitled  to  relief. 

Sir  VicABT  Ginnsand  Espimasse  relied  upon  the 
general  principle  above  suggested,  and  the  statute  ^£ 
Gio.  III.  c.  33,  and  cited  Bond  v.  Jsaaes^f  where 
the  def aidant  was  surrendered  and  then  immediately 
turned  over  to  the  keeper  of  the  Savoy. 

,    Lb  Blanc,  J.  ''  Sup|X)se  a  man  enters  ▼olontarilj.'' 

Lawks.     *'  It  is  very  easy  to  procure  a  man  to  be 

injpressed." 

«  Le  Rlanc,  J.  "  It  would  be  an  answer  to  the  ap- 
plication toha^  shewn  that  the  bail  procured  the  tm* 
pressing  of  their  principal  themselves/' 

Lord  Ellen  BonouGH,  C.  J.  "Has  the  crown  a 
right  to  detain  him  after  being  arrested,  and  that 
rgainst  the  rights  of  the  parties  i  That  is  one  of  the 
difficulties  which  occur  to  me/'  Afterwards,  upon  look- 
ing into  the  statute,  his  lordship  said,  *^  It  stands  thus, 
the  immediate  right  of  the  party  to  hold  the  person 
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of  ihe  defendant  is  saspetxded ;  the  bail  are  put  in  his  is*^^- 
place  ;  there  was  a  right  to  arrest  htm  at  the  time ;  Roi^J^^so!! 
afterwards  the  crowa  ioterferes .  and  acquires  a  positive 
right  to  his  person.  And  hj^SGeo.  IIL  €•  33,  s.  ^?, 
no  petty  officer  or  seaman  shall  be  liable  to  be  tahcn 
out  of  his  majesty's  ships  of  war  by  any  process  other- 
^'ise  than  for  a  criminal  oflfencej  unless  for  a  real 
debt  oont,racted,  by  bim  before  he  belonged  to  his 
majesty's  service,  and  unless  the  plaintiff ^  &c.  shall 
make  affidavit,  &c.  that  the  debt  or  damages  amount 
to  2(A.  at  the  least,  a  memorandum  of  which  shall  be 
marked  on  the  process.**  And,  if  such  person  is  ar- 
rested, a  judge  is  to  discharge  bim  and  give  costs 
of  the  arrest.  The  question  is,therefore,  **  whether  any 
execution  of  ours  shall  defeat  that  provision,  and  whe- 
ther the  bail  are  in  a  situation  to  take  him  ;  whirtt 
they  are  not,  for,  by  the  act  of  law  another  person  has 
acquired  a  right  to  his  person." 

The  court,  therefore,  agreed  that  the  bail  werr  enti- 
tled to  be  discharged  unless  they  were  iudemaified,.in 
which  case  they  could  tot  be  mjured.  An  affidavit 
was  required  as  to  this  point,  and  it  appearing  that 
ihey  were  not  indemnified. 

The  RULE  was  made  absolute. 


Sedgewick  against  Alleiiton.— Jnwc  18- 

fFhtremtumm0mis  obtained  far  ttmeU  plead  and  indanedfike  Pracfl^e. 
defeodaat  suite dir«v  np  and  urve  the  order ^  or  U  Klllbr  nu/I,  ^'^'^ 
mnd  ike  piaiatiflfntfy  tigi^Jadgment. 

T>  ULE  to  shew  cause  why  an  interlccutory  juflgmeni   stnofturK. 

should  not  beset  aside  for  irregularity.     Declara-        ^*^'**"' 
tion  was  delivered  the   iGlh  of  May,  and  before  the 
time  for  pleading  expired,   ihe  dr/tndant  lookout   a 
summons  for  time  to  plead,  which  the  jj/ahaiJ/\  att.or- 
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1806.       Trej  indorsed  For  eight  days ;  within  thai  time,  no  order 
fciDiriwici    ^'"R  drawii  up,  iheplainti^  signed  judgment*  and  af- 
tersus       terwards^  botslill  within  the  lime  allowed  by  the  in- 
dorsement of  the  summons,  the  dc/iniaHt  jfleaded  tbfe 
statute  of  hmi  tat  ions.'* 

Park  shewed  cause  and  cotHended  tlMt  it  was 
not  necessar^y  lodrawup  tiieofdec." 

But,  BV  THE  cou^T,  Without  drawing  up  and  sermg 
the  order,  the  summons  and  indorsement  was  to  be 
considered  as  a  nullity.  It  is  necessary  to  prevent  mis- 
takes as  to  the  terms  agreed  upon. 

It  afterwanls  appeared  llMtt  the  ^^dami  was eiili* 
tied  to  an  imparlaoce,  even  withcrut  the  taking  «tite 
^Hismons^  and  ujiou  tb«t  j;rotuid  thei'iile  waa  ibaiie  * 

Absolute. 


STKAcriEY  and  Giles  againtt  Turl'ey^  Bubt  and 
Other#. 

Id ftt.    f 8  Geo^  STwd  teveroi  jfelUhm  lt^0  prewmled  mgmwlt  'the  reiufn  df  a  mm- 
retiiionin  Pah-      ^f'for  G,  which^  being  referred-  to  m  eoWmUtee^  were  pmnmoteid 
liimcnt.  Cmu.      each  frivolous^  held  that  the  costs  could  not  be  taxed  jointfy  under 
fS  Geo.  III.  c.  52. 

SrnACBtv  'jPHIS  was  an  action  of  debt  in  which  the  pfaix^/fs 
TurTf't  declared  that  the  dtfaidants    were  indebted    to 

And  Otiicrik  tbem  in  ISl.  €s.  tSd.  by  virtue  of  the  ^Mnie  m  iS^. 
III.  c.  5i,  entitled  an  act  for  die  fiirthf^r  »eg«lalion 
of  the  trials  of  controverted  electioirs  or  i-eturtis  of 
members  to  serve  in  parliament;  to  which  tbe-rfr/efi- 
dants  pleaded  uil  debetit.  There  was  a  similar  action 
by  the  same  plaintiffs  for  the  lilce  sum  against  Fro$Z, 
wiiii  the  hke  plea;  and  a  third  similar  action  by  tbc 
p/(iint/f$  ngilinst  frost  and  Inrhy,  and  the  other  de^ 
yiv^rfffwM  named  in  the  first  action  ford79l.    19s-  lOd. 


tn  the  Fortjf^Sixik  Year  of  George  III. 

with  tbe  like  plea ;   these  actions  were  tried  before       ^^ 
Jiord  Bllrnborouob,  C.  J.  at  tbe  sittings  at  JVaU    ^^^^^^ 
mikBttrahtr  MichMclmai  term  \S05,  when  a  verdict     J'^'^ 
was  giveq  for  tbe  plainiift,  in  each  cause^  for  the   mi  OtiM»% 
respective  sums  therein  demanded,  subject  to  the  opi* 
nipn  of  tbe  court  on  the  following  case  t    At  the  last 
genersl  election.   Sir  Hcnrtf  Strachty,  Mr.  GUh,  and 
Mr.  JVei^were  candidates  for  the  borough  of  EaU 
Grimitd  in  <Saiiejr,  and  the  two  former  were  returned 
duly  elected.    On  tbe  tgth  of  Novtmbtr,  180^;    A 
petition  was  presented  to  tbe  House  of  Commons^  sign* 
cd  by  Mr.  FroU  alone,  and  not  by  any  of  tbe  other 
d<ftHdajH$f  complaining  of  that  election  and    return; 
which  petition  stated,  that  at  the  last  election  for  the 
borough  of  East  GrintUd,  &c.  on  the   7th  of  Juljfi, 
last,  tbe  petitiooer,Sir  Htnrjf  Simchcy,  and  Mr.  GiU4§ 
Were  caildidates  lo  represent  the  same  in  parliaments 
That  the  right  of  voting  is  in  the  inhabitants  paying 
Koi  and  htf    and  tlie  freeholders  of  the  borough* 
That  6.  B.  the  bailiff  aeted  as  returning  pScer  for  tbe 
town  and  borough  aforesaid,  with  gross  partiality,  &c. 
that  a  considerable  shew  of  hands  appeared  in  favour 
of  the  petitioner  ;  yel  thatO.  B.  declared  the  shew  of 
bands  to  have  been  in  favonr  of  Sir  H.  5.and  Mr.  GiU$  ; 
and  on  a  poll  being  demanded,  &c.  and  taken  before 
the  said  bailiff,  a  majority  of  legal  votes  was  polled  for^ 
or  tendered  in  faiToar  of  the  petitioner,  over  the  said 
Sir  H.  S.  and  Mr.  G.^  and  the  petitioner  was  duly 
elected  and  ought  to  have  been  returned  one  of  tbe 
borgesses,  tcc^  but  that  the  bailiff  admitted  several  il* 
legal  votes  in  favour  of  Sir  H.  S.  r.zhd  Mr.  G.  abd  re- 
jected many  legal  votes   tendered  in  favour  of  tha 
petitioner,  and  returned  Sir  H.   S.  and  Mr.  G.  aa 
dttly  elected,  &.c.    And  afier  alleging  corrupt  practi- 
ces against  tbe  sitting  members,  it  concluded  wit^      ^ 
praying  that  Uie  bouae  voold  take  tbe  premises  iaio^ 
NO.  XXXVI.   Ji.  ^.  ^  <^ 


^ 
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consideration  and  granl  him  relief,  8cc*  and  Mr.  Frost. 
entered  into  a  recognizance  to  the  king  in  2001.  with 
two  sureties  in  lOOl.  each  to  appear  before'  the 
House  of  Commons  at  the  time  f^xed  by  ibe  bonse 
for  taking  his  petition  into  consideration  ;  and  also  to 
nppear  before  any  sefect  committee  appointed  for  the 
trial  of  the  same,  8cc.  The  House^ofCoramonsord^ered 
thispetition  to  be  taken  into  consideration,  upon  the 
.  8th  of  February.  On  the  1st  of  December,  1809,  a 
petition  was  presented  to  the  house,  signed  by  J  Burt 
and  J.  Turfey  and  the  other  defendants  in  the  6rst 
action,  and  several  others,  stating  in  like.ntanner  the 
constitution  of  the  borough  and  right  of  voting  there* 
in,  and  all<»ging  partiality,  &c.  in  the  returning  offi* 
cer ;  and  that  he  permitted  many  personn  to  vote  who 
had  no  right,  aiid  rejected  the  votes  of  the  petitioners 
and  others  who  were  duly  -qualified  to  ,vote,  8cc.  and 
praying  relief  in  the  premises  ;  and  J.  Burt  (one  of 
the  defendants),  entered  into  such  recognizance  for 
the  trial  of  the  same  petition  as  is  by  law  required, 
in  ^60K  with  two  sureties  in  lOOl.  each.  Mr.  Frost 
did  not  sign  this  petition;  the  House  of  Commons  or- 
dered this  petition  to  be  taken  into  consideration,  at 
tl»e  same  time  with  the  petition  of  Mr.  Frost,  and  the 
select  committee  was  duly  buUotted  and  appointed  oa 
the  17th  of  March,  180:>i  for  trying  and  determining 
<he  merits  of  both  parties.  On  the  4th  of  Jpril^ 
1803,  thef  chairman  of  the  bomintttee  reported  to  U^e 
Hdusie  that' the  said  committee  had  determined,  that. 
Sir  Hi  S,  Bart,  and  D.  Giles,  Esq.  were  duly  elected 
burgesses  to  serve  ftir  the  said  borough,  and  that  the 
petitiofi  of  J.  Turley,  J.  Uurt,  &c,  were  frivolous  and 
♦exatJous.  These  determinations  were  entered  on  the 
journals  of  the  house,  and  an  examined  copy  of 
such  entry  was  produced  in  evieljent?e.  On  the  Idih  of 
June,  1804,  the  speaker  signed  the  foUowiog  -certifi- 
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c^te  which  wa»  produced  in  evidence;  '*  Wbere&s  AT*  t806< 
Smith,  Esq.  oneof  the  meters  of  the  high  court  pf  ^^TITiiTT 
Chancery,/.  H,  Ley,  Esq.  clerk  assistant  of  tb^  House  ^*:r*ui 
of  Commons,  who  were  duly  authorized  and  directed  ^^  outers. 
by  Q2e  according  to  the  statute  28  Gto.^  HI,  enticled,  . 
&c.  to  examine  and  tax  the  costs  and  expences  of  Sic 
S,  H,  Bart,  apd  D.Criies,  ^^q.  incurred  by  them  in  op* 
posingtbe  petition  of  /.  Frost,  Esq.  and  also  in  op- 
posing the  petition  of  several  persons  in  behalf  of  ' 
themselves  and  others,  electors  of  Fast  Grimted,  &c. 
presented  to  the  House  of  Commons*  complaining  pf 
ail  undue  election  and  return  of  them  the  said  Sir  77. 
6'.  Bart,  and  D.  G.  Esq.  as  burgesses,  &c.  have  re* 
ported  to  me  the  amount  of  such  costs  and  expences. 
Now  I  do  hereby  certify  that  the  said  costs  and  ex* 
penccs  allowed  in  the  said  report  amount  to  7001.  3s» 
JOd.  Dated  15th  of  June,  id04,  (and  signed)  Charles- 
Abbot,  Speaker.  A  copy  of  this  certificate  was 
served  upon  the  defendant  Frost,  and  payment  of  the 
costs  therein  certified  to  be  due  was  demanded  of  and 
refused  by  him.  On  the  7th  of  Matf,  1 80a,  the  plaiu^ 
iijfs  made  a  further  application  to  the  speaker  to  as« 
certain  how  much  of  the  costs  and  expences  allowed 
in  the  ceirtificate  amounting  to  7061.  3s.  lOd.  v^as in- 
curred by  the  plaintiffs  in  opposing  the  said  two  petitions 
as  they  were  jointly  prosecuted,  and  how  much  there- 
of was  incurred  by  them  in  opposing  each  pf  the  said 
petitions  separately  prosecuted,  who  thereupon  granted 
the  following  certificate,  which  was  produced  in  evi« 
dence  :  *'  Whereas  N.  Smith,  Esq.  one  of  the  mas- 
ters. See.  and  J.  //.  Ley,  Esq.  assistant,  8cc.  who  w^^ 
duly  authorized  and  directed  by  me,  according  to  the 
statute  ^8  Geo.  III.  entitled,  &c.  to  examine  and  as- 
certain how  much  of  the  costs  and  expences  allowed 
by  them  in  their  report  to  me,  dated  the  12th  of  June 
last,  was  incurred  by  Sif  H.  S.  Bart,  and  D.  G.  Es^, 


i«08«  0t  citker  of  'lliein^  in  op|>08ing  the  petitfon  of 
BnuTiiRt  «'*  'VtMff  Esq.  and  also  the  petition  of  several  persoDi 
^^ .  whose  names  thereunto  subscribed  on  behalf  of  them- 
•MiMbftf.  s^I^es  and  others  the  electors  of  the  borongbof  Eaii 
^himted,  8cc.  severally  complaining  of  an  ondoe 
election  and  return  of  them  the  said  Sir  H,  S,  aod/). 
G.  for  the  said  borough  of  Etui  Grimttd,  as  the 
taid  two  petitions  were  jointly  prosecutedi  and  bow 
much  thereof  w$8  incurred  by  them  or  either  of  tbem 
.  in  opposing  each  of  the  said  two  petitions  as  separately 
prosecuted^  have  made  their  report  to  a;ie  therenpoo. 
Now  I  do  hereby  certify  conformably  to  the  said  last 
mentioned  report^  that  the  costs  and  expences  incarred 
by  the  said  Sir  IL  S.  and  D,  G.  in  opposing  the  pe- 
titton  of  /.  F.  separately  prosecuted  amount  to  ISl 
(2s.  and  in  opposing  the  petition  of  the  ^several  electors 
of  the  Borough  afftfslGnWed  aforesaid,  scparatel/ 
prosecuted  amount  to  131.  2s. ;  and  that  the  expc«<^ 
of  the  said  Sir  H.  S.  and  D.  G.  in  opposing  the  said 
two  petitions  jointly  prosecuted  amount  to  6791-  ^9s« 
lOd.  which  said  three  last  mentioned  sums  make  up 
the  sum  of  706L  Ss.  lOd.  as  allowed  in  th^  saidfor- 
tner  report  made  to  me  on  the  tfith  of  Jiio^last,  and 
certified  by  me  on  the  15th  of  June  last  accordingly- 
Dated  15th  of  June,  1805,  (Signed)  CAarIe4  JhM, 
Speaker.  Payment  of  these  several  costs  was  respec- 
lively  demanded  of  and  refused  by  the  defendant* 
Whereoponthese  three  actions  were  brought^one  agamst 
Turk^  and  others  the  dtftndanU  in  the  first  acUon, 
for  ISl.  as.  in  which  action  Frosi  is  not  a  c[efcn4o^i ; 
one  against  fVotr  for  ISl.  8s;  and  the  thirdfjigainst 
Trost,  Turhy,  and  others,  for  6/01.  iQs.  lOdi  The 
question  for  the  opinion  of  the  court,  was  whether  the 
]:;/aii2^tjfs  were  entitled  to  recover  ih  all  or  any  of  the 
said  actions  f  ff  in  all,  th^n  the  verdict  to  stand,  if  n<>^ 
in  all,  .but  only  two  or  one^  in  sutb  two  or  oue^  if  ^^^ 
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entkled  to  recover  in  aU  or  any,  ooasaits  to  be  entered       isim. 
accordingly.  sTI^tc 


•lid  ^/tUCMm 


Wood,  for  the  plaintiff.  At  the  time  of  the  trial  two  To*w 
objections  were  mf  de^  fir»t,  that  the  costj  coqld  not  be  "" 
taxed  jointly ;  secondly,  as  the  speaker  bad  made  one 
certificate  there  was  an  end  of  his  authority  and  he 
conld  not  make  another.  This  action  is  founded  on  the 
statute  28  Geo.  IK.  c. 52^8. 18,  which  refers  to  two  for- 
mer acts;  statute  10  Geo,  III.  c.  \6,  and*  11  Geo.  1[[. 
c.  48;  and  the  28  Geo.  III.  c.  52,  s.  \9,  provides  that 
Mrheneverany  committee  shall  report  to  the  house, 
that  a  petition  is  frivolous  and  vexatious,  the  party 
against  whom  the  petition  isshall  recover  fromthe  parties 
who  signed  the  petition  or  any  of  them,  such  costs  as 
he  incurred  in  opposing  the  same.  Such  costs  are  to 
be  taxed  by  the  speaker  under  s.  2fi,  which  is  as  foL* 
lows :  *'  that  in  tl)e  several  cases  before  mentioned,  the 
coslsand  expences  of  prosecuting  or  opposing  any  sucb 
petition  shall  be  thus  ascertained  ;  that  on  applicatioa 
to  the  speaker  by  any  petitioner  or  petitioners^  8cc, 
for  ascertaining  such  costs  and  expences  he  shall  di* 
feet  the  same  to  be  taxed  by  two  persons,  who  are 
thereby  required  to  examine  the  same,  and  report  the 
amount  thereof  to  the  speaker,  who  shall,  on  applica- 
tion, deliver  to  the  party  or  parties  a  certificate  signed 
by  himself,  expressing  the  amount  of  the  costs  and 
expences  allowed  in  such  report,  &c.*'  These  costs  if 
not  paid  may  be  recovered  by  action  of  debt.^  And  ixb 
section  24  it  is  enacted  (hat  f'  in  every  case  where  tbe^ 
amount  of  such  costs  and  expences  shall  have  l>een 
so  recovered  from  any  person  or  persons,  it  shall  and 
may  be  lawful  for  such  person  or  persons  to  recover 
in  like  manner  from  the  other  persons  or  any  of  them. 


♦  S.  22. 


6CG  C4ia^  m  B,  R:Jn  Trinity  Tfrm^  ^ . 

a806.       ,if  s«cli  Uierp  shall  be,  wbo^^bftH  be  liable  to  the  pay- 

t)xi!Acqrr   in^nt  of  the  said   costs  and  expences  a  proportionable 

ia»«*        share  thereof  according  to  the  number  of  persons  so 

^^tiOiijuj,     liable.     The  coinrarittee  Wing  apporritcd  to  try  both  of 

these  petitions  togethcfr  they  became  one  joint  and 

consolidated  petition  5  and  all  the  parties  who  signed 

the  petition  became  jointly  liable  to  the   cbsts.     For 

there  can  only  be  ttnder  the  acts,  one  trial,  and  tbej 

must  be  tried  together.'* 

.  Lord  EI.LKNBOBOLM5H,  C.  J.  "  Suppofic  there  is 
one. petition  upon  the  ground  of  bribery  and  another 
>vhich  contains  only  one  concise  poin(  upon  one  sliort 
/a9t/HUch  as  that. the  .party  who  is  returned  is  not  of 
^ge ;  should  the  co^ts  be  joint  r" 

LA\niENCE,  J.  •"  There  might  beone  interest  and 
yet  two  separate  petitions.  There  may  be  a  return^ 
iand  one  may  wish  to  set  itaside  on  the  ground  of  bri-» 
fcery,  which  may  lead  to  very  great  length  of  evidence. 
^nd  great  expense;  and  the  other  takes  srtme  such 
short  ground  as  thalof  won-^j^-e.  Suppose  the  cammittee 
bolcls  the  one  to  bfe  frivolous,  and  the  other  frivolous 
must  there,  because  there  is  one  committee  and  one 
trial  be  joint  costs  ?" 

liord  ELLENnopovcn,  C.  J."  I  donotseebow 
you  can  get  over  the  obstacle  of  the  words  being  all  in 
the  singiilar  number  *  petition,'  and  not  '  petitions.*  " 

Wood  then  cited. Cosp.  IQC,  where  the  word  bai- 
liff in  the  singular  pumber  was  held  to  apply  to  ihe 
bailiffs  being  the  returning  officers.  And  he  mentioned 
the  prnctice  of  the  HoubC  of  Commons  on  petitions  to 
be  in  favour  of  the  plaintiJjTs  claim. 

TheCourt  held  that  there  the  plain  sense  might  lead 

fo  such  a  conslruciitn  but  here  it  was  otherwise.  They 

'    said   also  that  if  the.  pteift/t^bad  judgment  for  the 
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two  srparate  actions  for  13l.  ^s.  he  would  be  barred 
in  an  action  to  be  brought  against  the  name  parties  oa 
a  better  certificate,  and  ftdvised  Wood  to  consider  ^^*^^^^ 
whether  he  would  take  a  nonsuit  in  one  or  all  of  the  andOthem 
actions.  They  said  they  must -put  the  best  construction 
they  could  upon  the  acts  without  regard  to  the  prac- 
tice of  the  House  of  Commons. 

*  A  Nonsuit  entered  in  all  the  Actions... 


The  King  against  tWe  Inhabitants  of  XiErGH.— 

j1  pauper  hired/or  a  year  ending  3\st  (/March,  goe^  an  the  -25th  cf  Setilemcnt. 

Hatch  tti/fc  leax^e  of  hi$  master,  to  a  mop  or  statute  for  hiring  H«"'.»f  *"^ 

service* 
0f  servants^  in  order  to  get  a  place  at  Dwend  of  his  service^  and, 

petmming  early  in  1h  ?  morning  oflhe  26th  ^  the  master  turns  himawo§^ 

pfftt  i  'g  himiess  than  his  wages;  the  pauper  on  the  next  duy  summons ^ 

the  master  btfore  a  magistrate^  tcho  orders  the  'master  verbally 

to  deduct  2«.  6tf.  from  his  whole  wages  ;  the  pauper  goes  into 

another,  service,  and  is  shortly  after  paid  his  tthole  year's  wages. 

Held  that  the  pauper  gains  no  settlement  during  his  service  with    . 

the  first  master. 

^WO  justices,  by  their  order,rcmored  John  Brazier, 

Hannah  his  wife  and  their  four  children  by  name        cm«f 
from  the  parish  of  Leigh  in  the  county  -  of  Worcthter  ^^^ leIok!"** 
lo  the  parish  of  Clifton  on  Team    in  the  said   tounty. 
The  sessions  on  appeal  quashed  the  order  subject  to 
tlie  opinion  of  the  court  of  Kings  Bench  on  the  fol-* 
lowing  case  ;    The  pauper  John  Brazier  being  legally 
settled  in  the  parish  of  CHftofi  on  Team  on  Slstdayl 
of  March,  \tx  the  year  179^,  hired  hiiiiself  a  servant 
in  husbandry   for  a  year   to  Samuel  Jones  of  the   pa* 
rish  of  Lulenby,  and  agrecd'for  61.  10s.  for  the  year's 
service:    The  pauper  resided  at    Lufethy  in  the  ser- 
vice of  the  said   Safnnel  Joncx  iiom   thence  uo til  the 
^^^iH  day  of  March,  1796^  upon   which  day",  by   per* 
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>*•<»       iiUsion  of  his  master  and  fortlie  purpose  of  seeking 
^htfXiae    *  ^^v  senrice  for  the  ensuing  year  went  to  the  mop 
ttMinb^lhiMnti  **  BramfMrd,  the  tnop  bemg  a  meeting  for  the  pur- 
^  v^Lti«a«     pose  of  hiring  servants^  and  Bfvmyard  being  six  miles 
distant  from  LukiUy.    The  pauper  did  not  return  to 
bis  master's hcnise  till  three  o'clock  on  the  morning  of 
the  26th  of  March,  when  he  came  home  with  some 
ribbands  in   his  hat    which   he  had  purchased.     In 
the  coorse  of  the  morning  of  the  26th^  hisonaster  came 
to  him  and  ob^rved  he  supposed  masters  were  scarce 
at  the  lnop>  .and  that  he  had  unlisted  for  a  soldier^ 
andoold  the  j^auper  he  should,  stop,  no  longer  ia  his 
service*    This  pauper  told  his  master  he  had  not  en- 
listed whfch  was  tlys  fact,  and  that  he  wished  to  stop 
bis  year  out  |  but  the  master  said  he  would  not  keep 
the  pauper  any  longer  in  his  ^rvicci  and  the  pauper 
should  stop  no  longer,  and  at  the  same  time>  offered 
t^e  pauper  his  wages  for  the  time  he  had  served,  ^me* 
thing  less  than  6I«  tOs.  which  the  pauper  refused  to  ac- 
cept.   The  pauper  said  he  would  have  accepted  the  full 
gear's  wages  if  tendered  to  him  by  his  master,  bntthat 
be  had  rather  have  staid  out  his  yean    The  pauper  left 
his  master's  house  immediately  in  consequence  of  what 
had  pa85ied  and  never  returned  to  it«  On  the  neat  day, 
tbe27tb  of  March,  a  summons  having  been  taken  oat 
by  the  paaper  against  his  master,  tbey  both  appeared 
before  a  josttce  pf  the  peace  for  the  said  county,  upon 
which  occasion  the  pauper  applied  to  the  magistrate 
to  direct  bis  master  either  to  receive  him  into  his  service 
for  the  remainder  of  the  year,  or  to  pay  him  his  whole 
year's  adages*  and  the  magistrate,  verbally  directed  half 
a  crown  to  be  deducted  from  the  whole  year's  wagea 
and  retained  by  the  master*    The  pauper  on  the  same 
97th  of  March  hir^   blmself  as  a  servant  to    Mr. 
Smith  of  Bt^aduia^,  and  upon  that  day  entered  apoo 
such  .service.    About  a  week  after  the  pauper  went  to 
bis  former  master  Mr.  Jonts  for  bis  wnfl^s ;  who  paid 
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(he  foil  sum  9f  61.   lOt.  Mr.   Jona  some  days  aflter-       i^o^ 
Wards  appU^  for  a  ie^ura  of  the  half  crow6   direcf&d     XhTlTtNa 
by  the  magistrate  to  be  dedacted,  but  the  same  was   ,    j^nu 
never  returned  to  Mr.  Joii«.    The  sessions  being  of^^^^^J^^^^^^ 
opinion    that   the  pauper  dnder  the  cirouimtUDcetf 
above  stated  had  gained  a  settlement  in  Lulesby  b;  hir- 
ing and  service  for  a  year  with  Samuel  Jones,  q-uashed 
the  order.    The  question  for  the  opinion  of  the  couct 
is  whether  under  the  circuoistance^  abote  staffedj  the 
pauper  served  a  year  with  Samuel  Jonet  so  as  to  gain 
a  settlement  in  LuleAy\  if  the  coort  is  of  opinion  thtit 
tbe  pauper  gained  a  settlement  in(   LUksby,   th^n  the 
drder  of  sessions  is  to  be  affirmed^  but  if  tne  court  is 
of  opinion  that  the  patiper  did  not  gain  a  settlement 
in   Lulesby,  then  the  order  of  sessions  to  be  qUashed; 
and  the  original  order  to  be  affirmed. 

.  Puller,  in  support  of  the  order  of  sessions,  re-, 
*ferred  to  the  cases  of  the  King  v.  the  Inhabitants  of 
King's  Pyon,*  the  Ktig  v.  t\ie  Inhabitant^  ofSud^ 
brookt^f  and  endeavoured  to  distinguish  them  from  this 
case.  Here  was  a  hiring  and  service  during  the  yeAr; 
with  a  dispensation  of  the  contract.  The  sessions  were 
much  influenced  by  their  opinion  of  thu  fraudulent 
uature  of  the  conduct  of  the  master,  in  tadeavoo'ring 
to  deprive  tbe  servant  of  his  ^etilfment.  The  mas- 
ter having  thought  it  reasone^ie  ihat  be  shoulct 
go  to  the  mop,  could  not  on  the  next  day  retract,  tact  , 
turn  him  away  on  that  accounts  He  cited  also^  ibe 
case  of  Eastland  v.  West  Hersiey.i 

The  court  held  that  the  Contract  wa^  put  an  ind 
to  by  the  servant  vpon  rfeferen<:e  to  the  magistrate;  and 
that  the  case  of  Rex  v.  King's  Pyori  was  l&ttioll  \ti 
terms  with  this. 

Lb  Blanc^  J.  'f  If  Ib^re  y»hn  ktif  treAi  iht  tha* 
gistriiie  nnist  have  been  a  party  to  it/' 

Order  of  srssions  quashed.    ,    . 

I  •  SmUVsRep:51;    f  Jbidi  53.    {  Stra.  S^fi, 

liO.  IX^VJ^.  H.  ■•  4  J> 
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Thb  King  agaimt  the  Btshof  of  Oxfobb  *-^ 
June  td. 

;  .  -  • 

.  V.  . 

Simony.  the  UMManU  of  P*  'having^  frtf  enHmment  mid  an  mtekni  Sted^ 

S^QdttBiui*  tf^righi  tf  app9inimg  M\mfaie  tdb  is  enUUed,  hewidn  «  Mfarr, 
|0  ihereedpt  ^  f^aariai  Ijyfter,  «•  ineiomere  4tH  iwpamedt  f«- 
diii^tkMi  MiimaUer^  dauH  wkelherU^ ewraie it  enMei§9 
mmUtiOmi  or  to  omoduoiniieu  tkepe^twkiekqmiiiou  m  k^ 
nmeUUd  ttyikeoet  s  Hie  mhtibiUafUfouT  jfoan  tfiormorio  pre- 
oomMCuratOf  mitk  whom  ik^^  ^WnU»  411  ^frromaii  oigmed  hg 
him  aadtke  inJ^eiafi^tM,  tUting  hi$  aj^omtmentf  and  Oud  ht  » 
eniilledio  the  •*  juymeni  if  iOL  Sti.  2d.  annuaifsf,  payable  aptf 
Ofihe  hnd»  and  keredUameni$^  at  P.  in  righi  of  the  said  curaey, 
together  with  rurplicejeet^  and  all  other  trroJUs^  prinileges^  and 
appurtenoneet  to  the  name  belonging  and  of  right  papMe, 
The  inhabUoMe  cpfuidermg  that  sum  not  st^ficientf  voUaiimfy 

'  agreed  to  pep  a  further  annual  sum  0f  29/.  1  Ir.  lOd, ;  with  a 
prowisoethat  U  shall  not  in  any  respect  alter  the  money  p^fment 

-  afi  40/.  Ss,  9A  loherewkh  the  said  funds  are^  and  have  been  im» 
memoritdly  charged  in  right  of  the  said  church.    Held  that  this 

.  agreement  gives  a  ben^  to  the  inhabitants f -who  make  thepre-^ 
oentaHon/inaenmch  as, it  bars  the  right  qfthe  curate  to  his  ^^theof 
and  iffords  evidence  in  future  of  a  moduSs  and  is  therefore  sSmoni^ 

,  acal  and  void f  under  the  Stat,  31  EUz,  e,  6.  s,  5. 

^'Ulr^"^     T>  ULE  lo  shew  cause  why  a  mandamus  slioold  not 

BxsBOPofOx.         issae  to  the  Bisltoprf  Oxford  to  grant  a  liceoee- 

'^*^'       10  Isaac  Knipe,  clerk,  to  officiate  as  cbaplfuo  or  carate 

fan  the  chapei  or  church  oiFiddington  in  the  parish  o£ 

Ambroidtti,  in  the  said  couoty^  and  diocese  of  Oxford, 

The  qburch  was  vacated  12  May  1 801^  by  the  ^eath  of 

the  late  cbaplaip  or  curate,  J.  Cockeriflj  pierk  ^  upon 

whose  death  it  was  intended  with  the  cpn^t  o(  the 

bishop  to  increase  the  salary  of  the  cerate  to  be 

advanced  from  4Pl.  to  70l.  pe^   annijm.      The  af-* 

'  fidavits  on  the  part  of  the  prosecntiop,  ^aJ^>  thai 

froxn  time    immemorial  there  bath  been    a  church 

or  |:;t)apel  in    the  township  of  PidtUngiQH*    ^Q    ^be 

jfSLUah  of  Ainbrosden  in. this  county  o( ^Oxford,  and 
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Withui  ^e  diocese  of  the  lofd  bishop  of  Oxford,  and       im)6. 
that  divine  service  and  other  ecclesiastical  duties  have    The  Kin o 
immemorially  been  performed  in  the' said  churchy  by       «mzrt 
a  chaplain  or  curate^  in  priest's  orders   nominated  and        joitTr. 
appointed  by  the  inhabitants  of  the   said  township,  or 
the  major  part  of  them,  and  thatsucb  nomination  was 
confirmed  by  a  certain  deed  of  agreement  about  the 
year  1428,  between   the   then  vicar  of  the  parish   of. 
utmbrosden,  a6d  the   inhabitants  of  Piddifigton  ;  con» 
iirmed  by  the   decretal   order  of  the  then  diocesan. 
By  which  deed  i(  was    provided    the  said  inhabitants 
should  have  one  curate   continually,  resident  in   the 
said   township  of  Fiddington,    chosen    as   aforesaid, 
vho  should  at  all  times  thereafter  wholly,  receive  all  (he 
tythes  real  or  personal,  greater,  lesser,  or  small^^nd  all 
other  emoluments  and  prbfits,8cc.;  by  what  name  soever 
called,  due  from  the  inhabitants  of  the  said  township 
to  the  vicar Jn  lieu  whereof  the  inhabitants  were  to 
pay  to  the  vicar  £0s.  a  year.    A  meeting  of  the  ioba« 
bitants  took  place  on  the  Oth  of  September  following ; 
in  order  to  nominate  another  curate,  when  Mr.  Pea  • 
son  having  been  nominated  by  a  majority  of  the   in« 
habitants^  applied  several  times  to  the  bishop  for  a 
licence,  which  the  latter  refused  to  grant,  declaring 
that  he  thought  it  simoniacal.    tJpon  which  the  in- 
habitants abandoned  the  said  nomination  and  appoint- 
ment of  the  said  Mr.  Pearson,  and  afterwards  at  ano« 
ther  meeting,  which  was  numerously  attended  byUhe 
inhabitants  ;  the  Reverend  Isaac  Knipe  being  a  clerk 
ki  priests  orderS|  was  unanimously   elected  to  the  cu* 
racy  of  the  said  township  of  Piddington,  who  after- 
wards applied  to  the  bishop  for  bis  licence,  and   wat 
refused.    It  was  further  stated,  that  an  action    for 
simony  commenced    in  the  court  of  Kings  Bench, 
agaiilst  several   of  the  inhabitants  in    1802,  brought 
bv  VLu  MatlheTTs  (who  had  been  nominated  to  the 
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lao^       curacy  by  the  crowo,)  in  which  the  latter  was  i 
aCin7a     ^^Orfprdln  1803. 

^itaop  01  Ok-  ^^  affidavits  on  the  part  of  the  dcfemdami  stated 
#oAo.  *  ihatin  June,  1801^  when  the  meepagof  the  inha- 
l)itaDt8  took  place  after  tlie  vacancy,  the  bishop  wa« 
entirely  igaorant  of  the  righU  of  the  curate,  and  wu 
informed  '^that  the  ss^lary  was  a  fixed  sum  of  401. 
and  that  tt^was  so  settled  by  the  Piddingtom  inijopre 
acL  That  the  bishop  under  such  ignoranc^e  of  the 
rigbts  of  the  curate  expressed  his  approbatioo  of 
raising  the  salary  to  70l.  4  year.  That  be  aflerwards 
found  that  the  curate  of  P/  by  an  endowment  in  the 
year  1428^  the  curate  was  entitlecl  to  all  small  tithes, 
and  in  consequence  thereof,  such  right  was  expressly 
reserved  by  the  aforesaid  act  of  '  parliament,  and 
iliat  in.  the  survey  returned  into  the  ezcheqner  in  the 
time  of  Queen  Jnnc  the  curacy  wa^  vtjued  at  4lL 
:7s.  8d.  and  at  nearly  the  same  amount  lU  the  ticsi* 
rage  of  Jmbrosden.  That  Mr.  St6ke$  the  ptber  can^ 
iiliclate  wi'th  Mr.  Pearson  refused  to  sign  the  agreement 
as  simoniacal  in  agreeing  to  except  701.  pe^  aonam, 
in  lieu  of  small  tithies^  in  consequence  of  which  refn- 
sal'Mr.'  Pearson  was  nominated  without  oppoaition ; 
that  the  (nhabitants  afterwards  oflPered  to  give  op  the 
agreement  proposing  that  Mr.  Pearson  should  be 
bound  in  ndhoiir  by  it  ;*  to  which  the  bishop  gave  bis 
jposittve  negative,  saytiig  that  he  considered  it  his  duty 
^ot  to  licence  any  person  wlio'was  not  perfectly  free 
to  assert'  his  rigbts.  '  That  in  consequence  of  this 
agreement  that  the  nomination  had  been  simoniacal 
and  void  andthe  right  of  nomination  vested  in  the  king, 
who  nominated  the  Rev.  Mr.  ifaiihews  on  the  1st  of 
July,'  1805/ to  whom  the()isbop  granted  his  licence* 

The  case  was  argued  by  WiLLUMSf  SeijU  Millbs 
f  od  Manlry^  in  support  of  ^e  rule,  and  Sir  V.  Oiaa^ 
)snd  Abb  ott  i  contra^  when  the  only  question  madip  waS| 
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s^hether  the  i^eement  with  the   curate  made  by  the     .  tdO0^ 
inhabitants  was  simoniacaK  ThTKiii* 

£Cf§US 

Lord  Ellen30Rough>  C*  J.''  In  consideriugBuBopofO^ 
whether  this  be  simoniacal  we  may  look  only  to  the  '^^^ 
agreement  and  to  the  act  of  parliament;  and  it  is  not 
necessary  to  9tate  the  words  of  it  particularly^  but  at 
the  time  of  making  it  there  had  been  recently  before, 
about  four*years  previous,  an  agitated  question  with 
the  parish,  not  then  settled;^  as  to  the  right  to  small 
tytbes.  When  the  parish  next  come  to  exercise  their 
fight  df  presentation,  they  bargain  with  the  curate 
for  an  advance  of  salary  upon  an  agreement  which  i$ 
in  effect  to  bar  him  from  exercising  his  right  to  claSqi 
the  tythes>  and  which  as  far  as  respects  his  successor 
was  to  remain  as  evidence  that  this  was  an  immeo^orial 
payment.*  The  question  is  then  whether  this  is  not  n 
Wuefit  to  the  party  presenting,  and  if  by  the  agfree» 
>^^ient  the  party  is  barred  from  making  such  further 
claim^thereis  no  doubt  that  it  is  a  bene6t  withiq  the 
^tatute  31  EHz.  c.  6,  s.  6>  it  is  therefore  simoniacal, 
?iud  thp  right  of  presentation  of  course  devolvie^  to  the 
frown. 

The  rest  of  the  court  concurring  with  his  lordsUpj^ 
The  ^ufiE  wai  discharged  with  Cost9| 

CroptD  against  HolmstroM. 

pail  in  errot  «re  atnghaUif  there  be  an  exception  ^aina  l*«m' jj^jj  j^^^^^ 
and  the  defendant  <»  erm  npn  prpsrtes  ike  writ  rferr&rfot  want  PracUcc. 
t^jwtiftetttipn.    ff^  therefore  e^nof  proceed  agauut  Jthem, 

jy  ULE  to  shew  cause  i«^yan/Bxoneretur  should  not 

•    Ije  entered  on  the  bailpteZfe  of  the  bail  in  error, 

and  proceedings  against  them  be  staid.    Judgment*  io 

the  original  action  M[ai§st  (h^  defendant  HolmUrom^ 
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180$.       at  the  suit  of  Gould  was  obtained  in  Trimiy  ierm  laat» 

J^;^      the  bail  in  that  action  were  one  Ford  and  one    £fig« 

y^ntt       Strom.    A  writ  of  error  was  sued  oat  the  l6th  of  Jufy, 

Px»iii«»oji,  jgQ5^  ^,^j  ^^  ^t,g  2Q^h  of  /i//^,  DtfuiV/  Pi/r  and  ITko- 

/nai  Gerrard^  were  put  in  as  baiL  On  the  24th  a 
role  for  better  bail  was  served  which  operates  as  an 
exception  to  th^  bail^  they  gave  notice  to  jostif/j  as 
in  the  next  term  Micliaelmas  1805^  and  on  the  80tb 
of  January  no  further  pro/cecdings  being  had^  tbe 
writ  of  error  was  nonprossed  for  want  of  jnstificatioa 
of  bail.  Ihe  question  was  whether  the  plaintiff'  had 
pot  a  right  to  proceed  against  the  bail. 

Park  lind  Bowbk  shewed  cause  and  cited  Jones  t. 
T«66,*  t'ulkc  V.  Bourke^f  and  Waller  v.  Gteen^X  «»d 
isontended  that  when  once  bail  were  put  in^  thejr  were 
peter  exonerated  unless  better  bail  were  put  in. 

SirV.  GiBBS,  coward. '^  No  bail  in  error  were  re- 
(^aisite  till  the  statute  1 7  Car,  II.  c.  8.  s.  5  ;  that 
statute  pould  qot  operate  as  to  this  cause  till  MichaeU 
inas  term  when  it  would  appear  whether  the  bail  jus- 
tified^ consequently  tbe  pluinlijf  v/sa  tied  up  from  is- 
suing his  execution  till  then  ;  before  the  statute  be 
9ouId  issoe  no  execution  fdthough  there  were  no  bail, 
and  the  statute  requiring  that  the  bail  should  be  such 
'as  the  court  should  allow  of/  the  qualification  of  the 
words  of  the  statute  must  be  tt^ken,  and  they  were  in 
eifect  no  bail  tiji  allowed  by  the  court,  and  the 
plaintiff  having  excepted  to  them  should  have  with, 
flrawn  bis  exception  before  he  proceeded  against  them/* 

Lord  EtLENitOROucm,  C.  J.  ''  I  cannot  help 
thinking  that  by  theexception  the  plaintiff  conuder^ 

I  1  mis.  337.    Sqycr,  58.     +  1  Sr.  JV.  D!ac.  4^'?, 
J  Say,  3p<. 
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tliein  as  aabailj  and  has  now  tf  right  ta  takeoafE  his       iw^ 
execation.'' '  Owi.* 

v«rnt« 
RULB   ABSOLUTE.*  Hoi^MiinoiJt. 


The  King  v.  the  Inhabitants  of  Louohton. 

In  order  to  he  ditcharged from  an  indictment  for  not  repairing  tf  Highway.    1^ 
highway  ^  the  parties  must  produce  an  affidavit  that  the  road  is  novo 
actually  repairedsince  the  conviction y  and  is  likely  to  continue  so. 

CMITH  moved  to    discharge  the  defendants  upon  • 

payment  of  a  small  fine,  from  an  indictment  for  jn^blt^'s^df 
not  repairing  an  highway,  upon  an  affidavit  that  since  Louo&yoirf 
the  conviction,  the  road  was  put  in  good  and  sub- 
stantial repair,  and  a  large  sum  of  money  expended 
upon  it,  and  was  now  in  repair.  He  produced  also 
a  certificate  of  two  magistrates  that  thje  road  was  in 
good  repair,  and  likely  to  continue  so. 

Abbott,  contri  objected  that  the  affidavit  did  not 
state  that  the  road  was  likely  to'  continue  in  repair, 
although  it  was  so  stated  in  the  certificate  of  the 
justices. 

Smith  was  proceeding  to  shew  from  the  affidavits, 
by  inference  from  circumstances,  particularly  from  the 
words  substantial  repair,  and  the  sum  stated  in.  th© 
opinion  of  llie  surveyors  to  have  been  laid  out,  that 
the  affidavit  directly  implied  as  much;  when  be  was  ,  • 
stopped  by 


♦  N.B.  In  the  last  term  the  court  came  to  a  contrary  de- 
cision  wilh  seme  reluctance,  upon  the  authority  of  the  cases, 
in  this  very  case  ;  but,  having  some  doubts,  it  was  now  argued 
again,  and  iu  consideration  of  the  plaintij  having  proceeded 
upon  the  aothority  of  the  cases  cited,  and  the  bail  having- 
neglected  to  apply  to  be  struck  off  the  bail  piece,  the  bail 
wers  ordered  to  pay  coits  up  to  last  term. 


#79  CaHBwRJLinTriifkfTetni^ 

I80tf«         •  Lawrehcc,  S4  who  said  that  the  affidavit  mu^t 
j^^^^    state  ia  terms  that  the  road  is  likely  to  coptiaaeia 
versus       repair* 

#f  LaV€.Toi..  jj^^^  REFUSED. 

Wabdell  v.  Villa  Real  Coocif. 

^hMictf .  Ff me  'i^^'v  ^  married  woman  ha  a  teWemeni  by  deed  rf  itfaralion,  at 
CofttU  ^c  h  trusted  l^  a  creditor^  kmewmg  her  to  he  married  aad  Uting 

eeparaiefrom  her  hutbani^  the  may  neverlheleu  b&  dttekupd 
^  upon  JUing  eoHinum  bail. 

WA%6tti,    T{^^^E  to  shew  cause  why  the  defendant  shouW  not 
«^cS.  '  he  discharged  upon  filing  eommoa  hail,  she  being 

sr  mftrried  woman.  The  defendant  sitore,  that  her 
Husband  ^ds  alive  to  the  best  of  her  Icnbwledge  and 
belief,  or  at  knsi  he  was  so  on  the  2Jst  of  Jpril  whenr 
the  action  was  cooimenced,  and  the  defendant  was  ar- 
mied.  The  plaintiff'  used  to  supply  thef  defendant  «ith 
wine  and' spirits,  and  was  informed  before,  that  she  bad 
o  de^d  of  separation,  and  a  separate  allowance  la  17u& 
of  2^01.  ayear^by  quarterly  payments,  and  that  the 
plaiutiflF  either  Went  with  her  to  receive  it,  or  received 
it  for  her. 

Sia  V.  GiBBs  shewed  cause  and  contended  that  the 
defendant  should  be  left  to  plead  her  coverture. 

Lord  ELtENB<>BouuH,  C.  J.  ''Your  representation 
15  that  the  parties  have  agreed  to  consider  the  case 
of  Corbet  v.  Poelniiz*  as  law.  It  used  to  be  i«ft 
.  tp  a  defence  upon  the  plea  of  coverture ;  but,  tiowr 
that  rule  is  relaxed.  The  p/aintif  dealt  with  her, 
knowing  h^r  to  be  a  liarned  woman,  and  thought  that 
rfie  would  not  take  the  objection,*' 

Bole  Absoluts. 

^        ' — »— ^ — «— : -■-»  .  0  i  'J   ■  ..  ^ — •' 

^      *  1   Tc{m,  Ilepm     ' 
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Rsx  9.  HorxiKs^  Ex  parte  Knott. 

•£w0mmikmfimgikepin9ei9ia»  rf  a  MU  fir  $me  Ume^  cfalR«Mr '^*^**  ^*"P^ 
uHabeatCarfKifir  ike  ddUpMgtdni    ikt  fenm  who  tmd  $• 

^3  ARROW  moved  for  a   Aaieof   cotTwi   to    the       vfrnw 

defendant  to  bring  up  the  body  of  a  cbild^  which    ^o'^"**. 
Sno^^  claimed  to  belong  to  berialledgiog  herself  to  be 
the  mother  of  it. 

It  appeared,  upon  the  affidavits,  that  this  was  a  dii* 
pute  as  to  whom  the  child  really  belonged,  and  wba 
was  its  mother.  The  affidavits  sUted  the  .birth  of 
the  child,  or  rather  some  circamstances  from  which  to 
infer,  that  the  child  was  born  of  Mrs.£iiof^,-  and  it  was 
stated  to  have  been  in  her  possession  ;  and  that  it  was 
obtained  from  her  by  Hopkins,  by  means  of  artifice. 

The  Court  at  first,  had  some  doubt  as4o  wheUier 
they  could  entertam  this  motion,  upon  the  application 
of  the  supposed  mother,  the  father  being  Uie  only 
person  entitled  to  the  custody  of  it }  but  after  some 
consultation. 

Lord  Ellen BOROuoii,  C.  J.  ^'  In  this  case,  it  ap* 
pears  that  the  mother  had  her  child  in  her  care ; 
that  Mrs.  Knott  had  the  child,  during  the  period  of 
nurture  in  her  care^  and  the  possession  was*  then  nn« 
disturbed  ;  that  she  was  divested  ^of  it  by  an  act  of 
stratagem  ;  that  she  repossessed  herself  of  it  again  ; 
then,  presuming  in  favour  of  the  party  having  the 
possession  that  she  has  the  rights  we  think,  that 
in  the  exercise  of  our  authority  to  grant  the  writ^  we 
may  grant  it  to  replace  the  child  in  the  possession  of 
Knoii ;  leaving  it  to  the  eourt  of  chancery  to  settle^. 

NO.  xxxvii.  N.  s*  4  G^ 
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-  1806.  afterwards^  according  to  Uw^  in  whose  possession  It 
TheKtiTft  ought  tol>e.  W^  thinks  the  hmg  postessioii  of  tbt 
Vmtwt      ^^^  authorizes  os  to  grant  the  writ.*'* 

'  *llierewas«>aMddiibtas  towhetbertbe  role  shoaldU 
absolute  in  tke  first  tmtance,  as  it  might  be  a  qnestiyBy  vbo 
wss  the  mother  ;  and  HapUm  might  return  that  it  was  ber 
legitimate  child,  and  might  claim  the  possession.  It  was  st 
length  settled  that  the  rule  should  be  absolute,  is  ths  £rst 
instance,  and  that  any  claim  to  the  possession  might  be  it* 
turned  upon  the  habeas  corpui.  This  was  afterwards  done  ia 
liirhaahaa^  term  180ff»  and  the  child  remanded  into  the  po»- 
•Msioa  of  BopkiKS.  The  circumstances  of  the  case  vtta 
l^qfestiaardiimryt 
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ACTIOHy  UPOif  THE  CAsft. 

ABANDONMENT. 

SeelntuKAVcZt  No.  i;< 
^^/ IirsuftAffCEy  No,  s. 

ABATEMENT. 
See'TnAcritt,  No.  ^. 
Sec  PjtACTiet,  No.  13. • 

ACTION  UPON  tHE  CASE. 

The  su|ir  coopers  claimed  t  right  to 
fo  upon  the  West  India  docks,  as  they 
^rould  have  gone  upon  the  old  legal 
^uays,  to  cooper  sugirs  belonging  to 
priviite  merchants  warehoused  there;  and 
brought  case  against  the  proprietoi^,  for 
exciudingthemfrom  exercising  theirtrade. 
Upon  which  a  special  verdict  was 
found.  Held,  th»t  no  judgment  could 
be  gifen,  ^r«  dtfectm  veredicti,  in  not 
stating  precisely  itfhat  legal  right  the 
plaiiuim  had  to  go  on  the  legal  (juays, 
in  place  of  which^  for  certain  purposes 
the  docks  were  erected  ;  it  only  stat. 
ing  that  the  plaintiffs  were  used  to 
cooper  sugars  for  shipment  for  ez- 
portation  there,  which  might  be  by 
contract  with  the  owners  of  such  ^nays : 
and  if  to  a  cenain  or  any  extent,  such 
right  of  going  on  the  fluays  and  the 
docks  might  arise  ex  neeeffitatf^  no  sucl^ 
necessity  was  stated  in  the  verdict':  it 
omitriiig  to  state  what  casks  were  there, 
Mquiriiignetfcswry  cooperage  to  be  done 
ii|Kin  tie  whjrf.  For  it  is  clear  the 
djcks  are  uqi  to  be  used  aa  the  kooper's 


wdrkfhops.  Vide  stat  39  G.  TO.  e 
69;  4XG.  HI.  c.  1 13.  Mentity  tini 
An9thtr  v.  Smithy  M,  46  Ge».  3.      17 

ACtlON  FOR  MONEY  HAD 
AND  RECEIVED. 

Set  PiiADXMCy  Ho.  59  aad  «m  Af  • 

SUMMIT. 

ADMISSION. 
6e€  EjtctMXKT,  No.  f. 
See  CasTS,  Nowi. 

AFFIDAVIT. 
See  FiLACTicij  Ntf.  la. 

AFFIDAVIT  to  HOLD  tO  BAIL. 

5^r  PnACTtct,  No.  3. 
^r^PKACTlCB,   No.  8. 

AGENTS 

1  Wherfc  a  iherifPs  olficef  Was  writ- 
ten to  by  the  plaiotitif's  attorney  to  exe- 
cute the  process  and  receive  the  debt  a(ad 
costs,  tfnd  he  did  so,  and  paid  the 'debt 
to  him  but  there  was  a  dispute,  between 
him  and  the  plaintiif's attorney,  as  to  the 
costs ;  held,  the  plaintiff's  attorney 
could  not  proceed  upon  the  ba^l  bond  for 
the  tOits  ;  the  debt  and  co<t$  being  paid 
to  his  agent.     Jonei  v.  Burton^   E.  ^ 

See  BaNKKWTTCY. 


APPEAL. 


Avcmm. 


AGRBBMENT. 

1  Stt  VtLAcrtcUt  No.  5. 

a  Suftn  were  told  by  aucdao,  hf  t 
broker  accmdioc  10  t  ocriaui  cetOogaei 
wkidi  did  not  coatoin  the  entire  pnti- 
c«lart  orcooditiootof  aolei  thecondU 
tioat  or  verf  material  porta  of  then, 
were  writtni  oa  a  aeparato  paper  and 
ttad  by  the  broker  at  die  tale»  and  laid 
bjhiaa  oa  the  desk  with  the  catalogue  | 
Che  catalaouewat  entitled  only  '*  a  ca* 
Calogue  or  ni|art,  to  be  told  soth  Sep- 
tembcr,  for  particulan  apoly,  &€•;" 
the  condition*  were  entitled  conditiont 
of  eugar  tafe*    soth    Septombert  but 
there  were  no  direct  wordi  of  refcrtnce 
to  either  in  the  one  or  the  other,  and 
they  were  not  pinned  together ;  at  the 
time  of  the  talc  the  broker's  clerk  wrote 
a  memorandttm  of  the  naiM  of  the  pur* 
chaser,  (the  defendant)  againit  the  ar- . 
tide  aold  with   the  price;   and  tam* 
plea  of  aboot   half   o   poond    each, 
were   deUTOcdt    which    were      cal- 
calamd  on  the  weight  of  the  commo* 
dity:   held  that,  afthough  the  broker 
mutt  be  considered  as  the  agent  of  both 
parties,  yet  m  the  catalogue  did  not 
contain  siU  the  conditions  of  sale,  and 
the  conditions  were  chiefly  00  a  separate 
paper,  the  memorandum  was  not  a  m^* 
morandomin  writing,  within  the  satute 
of  frauds ;  but,  by  the  delivery  of  the 
sample,  the  case  was  taken  out  of  the 
sutute,  for,  although  a  sample  ia  a  thing 
delivered  «/i#  /»/»//»,  and  not  princi- 
pally as  a  part  performance  of  the  con- 
tract, yet,  where  it  is  a  part  of  the  com- 
modity and  taken  in  the  weight  or  mea- 
sure, it  may  also  operate  to  comply  with 
Che  terms  of  the  eiception  in  the  sta- 
Cole.    Sales  by  auciion  of  goods  are  not 
to  be  considered  as   eicepted,  by  the 
equity  of  the  sUtute  of  frauds.     Hitide 
V.  IrbiieUmut  7.  46  Geo,  j.  ^%% 

AMOTION. 
Sn  MAK»AMva,  No. ». 

ANNUITY. 

if«rPMAOING,    No.  11. 

APPBAL. 

The  statute  9  CJeo.  I.  c  7.  s.  S,  is 
peremptory  upon  the  justices  to  hear  an 
appefti,  and  it  cannot  be  dismiiacd  on 
the  ground,  that,  notice  has  not  been 
given  t«  Che  respondents.  The  King  v. 
»lt  Jmitirgg  ofSimfforMire^  T,  46  G. 
•4  S'SS 


APPRENTICE. 
'3'«rPftACTict,  No.  It* 
S«r  SBTTLniit«T|  No.  g; 
Set  SaTTLiMBXT,  No.  t. 
See   StTTftiMBirT    iy  Arvfttv* 

TICBIBir. 

ARREST. 
Air  Aqbvt,  No.  t. 

ASSIGNEE. 
See  BAVRftifPT,  No.  g. 

ASSIGNMENT  FRAUDULENT. 
'S'erBAMKftUPTi  No.B. 

ASSUMPSIT. 

1  A  contract  widi  aa  advcrtiilog 
taylor  for  four  suits  a  yenrf  and  to  re« 
turn  the  eld  suits ,  b  noc  proveable  under 
a  count  for  goods  sold ;  it  is  a  spcciil 
assQBpstt. 

SeAle.  It  includea  a  contract  fef 
mending  the  suits.  Reee  WmMtumefh 
M.iGG.^.  iiS 

See  Plbaoino,  No.  ■. 

^rrBiLLf/'ExCBAiiGB,  No.i« 

B  On  a  fuaHttm  merimt  lot  work 
and  labour,  the  defendant  may  givccvt* 
dence  that  the  work  was  not  done  «cU  i 
and  need  not  be  put  to  his  cross  actioQ- 

Aiit^r  where  &e  deaaand  is  opoa  sa 
acreement  for  a  stipulated  sum,  and  tht 
plaintiff  has  no  notice  of  the  defi|ncei 
because  he  mav  be  u ken  by  surprise} 
which  cannot  happen  upon  a  feaatem 
meruiu     Buttem  v.  Butter^  T.  46  ^  ^ 

5  ^rr  EviQBifCB,  Nos.  ti  ^  i** 

ATTACHMENT. 
See  PaACTicf,  No.  t. 
^reAwABo,  No.  1;  and  Knight  ^^ 
Palmer^  E.  46  Gr;  3.  g^ 

See  Pb  AC  TIC  a.  No.  9. 

ATTACHMENT,  FOREIGM. 
^reBAMiBDPT,  No.  6. 

ATTORNEY. 
See  EvxnBNCi,  No.  3. 

AUCTION. 

1  A.  purchases,  at  a  sale  by  suctiooi 
a  lot  described  vx  the  particulars  of  $»'C.^ 
as  eleven  houses,  No.  1,  2,  J»  &c.  si- 
tuate, ftc.  and  it  is  stated  (hst  *'  the 
citate^is  held  by  lease  of  B. :"  previotf 
to  the  lease  a  snail  part  of  the 


AUCTION. 


BANKRUPT. 


«lf  Ho.  a*  it  tubtncted  from  the  pot- 
flenian  of  the  lessee  ;  hut  the  lease,  oe- 
Ycrthelest,  contiint  a  description  and 
plan,    in  die   mar^n*   of  the   whole 
fTOoad  plot,  incltidiof  that  part.     Held, 
thmt  althoagh  in  equity  B.  should  not 
he  entitled  to  tnforce  the  coTeo^nts  in 
the  lease  as  to  that  part  of  the  ground, 
yet  that  the  particulan  of  sale  being 
with  reference  to  the  lease,  without  an 
exception  of  the  plot  subtracted  from 
the  possession;    A.  the  purchaser  is  ea- 
titled  to  call  upon  the  Vendor  to  com- 
plete his  purchase,  by  making  a  good 
title  to  the  whole  estate  contained  in  the 
leasei  and  that  an  assigament  of  the 
lease  is  not  a  compliaace  with  the  con- 
ditions of  sale,    the  vendor  not  being 
able   to    convey   the    above-mentioned 
small    plot    of    ground.     Tomkiftt    v. 
h'hiu,  r.  46  Geo,  3,  435 

t  Sugars  were  sold  by  auction,  by  a 
broker  according  to  a  certain  catalogue, 
which  did  not  contain  the  entire  parti- 
culars or  conditions  of  sale  ;  the  conii- 
tiona  or  very  material  parts  of  them, 
\vere  written  on  a  separate  paper  and 
read  by  the  broker  at  the  salc^  and  laid 
by  htm  on  the  desk  with  the  catalogue, 
the  catalogue  wat  entitled  only  **  a  cata- 
logue  of  sugars,  to  be  sold  aoth  Sf  ptem- 
ber«    for  particulars  apply,    &c. ;    the 
conditbni  were  ootitled  conditions  of 
sugar  sale,  loth  September,   but  there 
were  no  direct  words  of  reference  to  ei- 
ther in  the  one  or  the  other^  and  they 
were  not  pinned  together ;  a(  the  time 
•f  the  sale  the  broker's  clerk  wrote  a 
memorandum  of  the  name  of  the  pur- 
chaser (the  defendant)  against  the  ar- 
tide  sold  with  the  price  and  samples, 
of  about  half   a    pound    each,     were 
delivered,  which  were  calculated  on  the 
weight  of  the  commodity :    Held,  chat, 
although  the  broker  mu^c    be  considered 
at  the  agent  of  both  parties,  yet  as  the 
catalogue  did  not  contain  all  the  con> 
ditioni  of  sale,  and  the  couJitions  were 
chiefly  on  a  separate  paper,  the  memo- 
randum was  not  a  memoraa  lum  In  writ- 
ing within  the  sutute  of  frauds ;  but, 
by  the  delivery  of  the  sampie,  the  case 
was  takrn  out  of  the  statute,   t.-v  d- 
though  a  sampic^is  a   thin^  d^l'^ered 
4/f«   intuitu,    and     net   princiya'ly    as 
a  part  performance  o(  the  contncr,  yer, 
whero  it  is  a  part  of  the  iomtnodity  tnii 
taken  in  the  weight  or'meaiuie,  it  mjv 
alsoopcrate  to  comply  with  the  tarms  o< 
^   the  ex  cptiou  ia  .the  siarute*    ^a  f s  b^ 


auction  of  goods  are  not  to  be  eonsiderel 
as  excepted/  by  the  equity  oi  the  sta- 
tute of  frauds.  Hiudt  v.  ffibitfhouset 
T.  46  Geo.  3.  528 

^rr  Aca^iMBNT,  No.  i.     ^ 

AWARD. 

,  Where  a  submission  to  arbitra- 
tion if  of  several  specific  things,  so  that 
the  said  award  be  made  in  writing 
by  a  certain  day,  or  of  the  premises, 
or  other  words  equivalent  to  a  condi- 
tion, the  arbitrators  must  award,  spe- 
cifically, concerning  the  things'so  men- 
tiooedf  without  further  notice,  or  the 
award  is  bad  for  the  whole,  and  no  atr 
tachment  can  be  obtained  for  the  non- 
performance of  ft.  Randail  v.  Ran- 
dallt  M,  46  Geo,  3.  90 

BAIL, 
^^e  Pa  AC  TICK,  No.  9. 

^^rFRACTtCX,    No.  si. 

See  PaACTiCE,  No  23. 

BAILIFF. 
Sse  AcxNTt  No.  1. 

BAIL-BOND. 
frrPLiADiNOi  No.  6. 

BANKRUPT. 

I  K  bankrupt  was  a  prisoner  in  thn 
Fleet,  for  a  greater  turn  than  1,500!. 
on  the  I  St  of  January,  1804;  P^^^  ^^ 
it  was  for  a  debt  due  to  a  creditor,  who 
was  allowed,  by  the  Lord  Chancellor, 
till  the  first  dividend,  to  eiect  whether 
he  would  proceed  at  law,  or  under  the 
commission,  and  be  fore  the  isc  January 
i8o4#  that  creditor  signed  his  commis- 
sion, and  afterwards,  in  January,  iSo^t 
by  consent  a  judge's  order  was  obiaiaed*^ 
to  discharge  him  cmt  of  custoiiy  fro 
tmnto,  by  which  tlic  debts  whercviih- 
he  was  charged  wete  reauced  co  less 
than  1,500!.  Held  that  the  prisoner 
wis  ieg^iiy  in  custo^  on  the  i^rnf  ]«' 
nuary,  1804,  for  moi«  than  i,50>!.and 
not  entitled  to  the  bniefit  of  toe  iuiai- 
ventacr,  44  Grs.  ///'.  c.  laS. 

Sem^it^  a'  judge  will  not  discharge  a 
defendant  out  of  execution,  up<»a 
the  plaiottfF having  Stgnrd  his  ccrtili  ntf. 
w  i  :h  out  the  con ^f"  t>  i  o^>*  'H<  ».  is-^ /'^i '  te 
Kingt   M.    46  0^9.  f.  I' 5 

a  To  an  »#t!Otj  00  a  i^oiU'S^ory  I'oitf 
^ivco  ts»  a«.  a;KcrtiU<.-ii.db4.Ai  •^i+t  cut 


BANKRUPT. 


BANKilUFT* 


tiie  com  million  issued,  che  defendant 
pleaded  the  bankrupicy  of  rhe  plaintiff*, 
and  the  coninii»sioner&'  assignment: 
and  that  the  assignees  demanded  pajment 
of  him ;  the  plaintiff*  replied  that  there 
liad  been  no  new  assignment  to  the  aa- 
tigoecSf  after  the  making  of  che  .nott^ 
and  (hat  the  defendant  treated  with  the 
f  laintiff  as  one  capable  of  coatractiog 
pcrMnally.  Held,  on  demurrer,  that 
the  demand  by  the  assigned  vested  the 
right  in  them,  that  a  new  asiignment 
flf  personal  property  was  not  necessaryf 
and  that  the  mode  of  contracting  was 
immatcriai.  Hitcben  v.  B»rtub^  M. 
46  Ge9.  3.  58 

I  Action  of  covenant  by  the  assignee 
«f  an  insolvent  debtor,  under  the  41 
Cto,  III.  c*  70,  on  a  covenant  with  the 
latter  CO  pay  him  1 2ul.  on  the  death  of 
A.  B.  The  defendant  pleaded  an  as- 
signment thereof  .by  nvay  of  mortgage 
iorfiil.  to  C.  previous  to  the  assign- 
nent  to  the  plaintiff',  which  mortgage 
became  forfeited,  and  that  C.  gave  no- 
lice  thereof  (o  the  defendant.  He  zlao 
pleaded »  that  bcfMre  the  assignment 
Jones  became  indebted  in  tool, and  was  a 
bankrupt,  and  that  .1  commission  issued, 
and  that  the  iaaolvciat  was  found  a  bank- 
rupt, and  his  effect.*!  were  assigned,  J^c. 
Keplication,  that  t  he  sum  due  on  the 
covenant  exceeded  i  he  sum  in  the  mort- 
gage ;  and  to  the  jplea  of  bankruptcy, 
the  plaintiff,  iidmiti  ing  the  commission 
and  the  hnJing  of  the  commissioners^ 
and  their  assignmcDff,  traversed  the  re- 
sidue of  (he  plea.  Held,  upon  general 
Jemurrcr  to  the  fotmer  plea,  and  &pe. 
cial  demurrer,  forme  muliitarious  ira- 
veracj  to  (he  lattci:,  that  ihe  plaintiff" 
might  recover  the  ^  uiplus  of  fhc  money 
due  beyond  the  mot  tgaj^c,  and  also,  that 
the  residue  of  (he  j>lca  ot  b-jnkruptcy 
maJc  but  one  point  ot  dcler.cc,  and 
miglit  VI cl)  Ic  put  in  i^sue  together. 
JLafif  V.  CiunJi-'r,   ,\J.   46  Geo.  g       77 

4  QMcrc.  Wlicih  !r  it  a  irjiicr  depart 
from  hiL  dwelling. 1)  iusc  with  a  ilcar  in- 
tent to  delay  cicili.prs,  it  be  not  an  act 
of  bankiupicy,  al  jough  no  creditor  be 
^lelayed.  Se  sta  pit  i  J:c.  J.  c.  15. 
Ro6iiiioM   V.  Lii^Utly    E,   46   Ueo.  j.  ( 

347  I 

5  Where  the  assignees  of  a  bankiupi, 
who  was  possessed  of  a  term,  n;crcly, 
put  the  some  up  to  aucticn,  to  a:>cer(aiii 
whether  ic  w  js  of  value,  without  giving 
themselves  i'»ut  to  be  ilic  propjietors, 
and,  il  crj   Iwir.g  i>o  liiclJcrs,  iuicrfcrcd 


•no  farther  in  the  matter,  «nd  neveMe^ 
ccived  rcflts  ;  held,  that  they  wese  not 
answerable  in  covenant  to  the  lessor. 
Turner  v.  RicbarjM  and  Rtbermm^ 
auigmet  of  Barber^  £,  46  ^M.  J.     ms 

6  Whtre  money  ^longing  to  a  bans* 
nipt  was*  after  a  secret  act  it  bankmpU 
cy,  attached  in  the  hands  of  a  garnishee^ 
by  the  custom  of  foreign  atttchaenta  " 
in  Loodpot  and  paid  ofcr  by  himg 
held»  thattock  receipt  of  money  was 
not  protected  b'V  lUt.  19  Geo.  c.  3t« 
s.  1,  as  a  receipt  of  money  under  com* 
pulsion  of  law  ;  for  that  statute  extends 
onlv  to  payments  by  the  bankrupt  him* 
self  in  the  ordinary  course  of  txidei  and 
not  to  payments  by  other  persons  un- 
authorised by  him  •  and,  therefore,  the 
assignees  recovered  of  the  person  receiv- 
ing such  money,  under  the  foreign  at. 
tacKment,  u  for  money  had  and  recciv. 
ed  to  the  use  of  tfie  bankrupt.  HwvU 
mnd  Otberi,  Auifftees  of  iVmrdeU  (« 
banh  upt)  V.  J^stfb  Brcwmimg^  H,  46 
Cf».  3.  156 

7  A.  commits  an  act  of  bankntpCcy 
and  quits  England^  having,  previous  to 
his  act  of  bankruptcy,  become  indehttd, 
as  indorser  of  a  bill  of  exchange,  to  B. 
which  bill  is  dishonoured  and  due  no* 
tice  thereof  given.  In  A.'s  absence* 
his  vrife  makes  insurances,  the  broker 
being  itill  a  creditor  for  the  premiums 
paid  hy  him.  B.  having  sued  the 
drawer  and  obtained  judgment^  is  induc- 
ed by  A.'s  wife  to  take  a  bill  io  part 
payment  indorsed  by  her  for  A.  and  stay 
execution,  upon  depositing  the  policies  9 
which  being  done  a  loss  happens.  Thia 
bill  not  being  paid,  B.  the  broker,  ac- 
cepts another  for  the  amount  io  his  h» 
vour*  upon  the  polities  being  delivered 
to  him  for  A.  with  the  consent  of  A.'s 
wife,  and  having  received  the  money 
thereon,  pays  that  bilUand  deducts  in  ac- 
coimt  with  A.'s  assigoees,agaii»t  whoma 
commission  is  issued  after  such  payment; 
Held, that  (he  assignees  could  not  recover 
of  H.;  forA/s  wife^  and  the  broker,wtre 
their  agents,  and  they  could  nut  take 
the  benchc  of  the  policies^  effected  by 
her,  without  taking  the  burthen.  /f«vi7 
und  Others^  Axugne^i  of  H^Mfdeil  (* 
liunkrupt)  v.  Jt*Mtk  and  Amuther^  H, 
46  Geo.  3 ,  x6^ 

8  A  trader  in  insolvent  circumstao* 
vcs,  and  under  ariest  in  execution,  at 
the  suit  ot  a  citaiior,  assigns  all  his 
goods  and  cfftds  to  h  m,  in  payment  of. 
his  debt;  with  a  trust  tor  la^mcut  of  the 


BILL  Of  EXCHANGE. 


CONSTABLE, 


Vufptus  to  himrelf.  Heldf  this  is  in 
coDtemplatioo  of  bankruptcy  and  fraiu 
dulent  Within  the  itst  i  Jac.  L  c.  1 5, 
s.  2,  notwithstanding  the  compulsion  of 
the  arrest.  HiVffn  v.  CbantUr^  H.  46 
Geo,  if  137 

9  A.  drawi  »  bill  of  ezchaDge  on  B. 
and  indorses  to  C.  who  indorses  to  D. 
for  a  good  consideration  ;  B.  accepts  but 
docs  not  pay ;  after  the  bill  is  due,  A. 
becomes  bankrupt ;  Held  that  this  is 
within  the  words  of  the  statute  7  Cea  I. 
c.  3ty  and  may  be  proved  under  A.'s 
commission. 

Qj^  Whether  it  be  JeBitttm  in  present: 
tolvtnditm  in  future. 

Semhle^  it  is  a  credit  given  for  the  se- 
curity of  a  bill  of  exchange  to  one  who 
becomes  bankrupt*  and  therefore  within 
the  express  words  of  the  statute.  Starej 
V.  Barnes,  E.  46  Geo.%,  441 

10  A  bricic- maker  in  a  large  way 
making  bricks  for  sale  became  by  devise 
tenant  for  life  of  ^be  Und  on  which  the 
ktin  was  worked,  and  of  the  earth  and 
aoil  whereof  the  bricks  were  made  ;  Itdd 
that  by  such  mamtfacture  on  his  own 
land  he  was  not  a  trtdcr  within  the  sta- 
tutes of  bankruptcy.  Snttun  v.  tVbteiy^ 
S,  46  Gt0.  3,  445 

BILL  OP  EXCHANGE. 

a  Where  a  captain  of  a  vessel  abroad 
drew  upon  his  owners  for  provisions 
supplied  for  the  tise  of  the  ship,  and  be- 
*  fore  the  bill  became  due  or  was  pre- 
aented  for  accepUoce  settled  with  ihcm, 
aoj  at  the  time  of  presentation  for  ac 
V  cept4n<:e,  there  was  nothing  due  to  him; 
held,  that  this  was  not  sufficient  to  dis- 
peosewiih  the  necessity  of  notice  to  him, 
Che  drawer,  of  non-acceptance.  Ort  v 
Afaginnitt  E.  ^bCec^^,  338 

ft.  A  bill  acccepted,  payable  at  a  ban- 
Jeers,  must  be  presented  for  payment 
before  six  o'clock,  or  rather  within  the 
usual  hours  of  a  banker's  shop  being 
open,  and  pro^f  of  presentment  after- 
'  wards,  by  a  notary,  when  a  boy  came  to 
the  door,  and  could  give  no  answer  as  to 
thr  piyment,  the  c!erks  being  gone, 
was  held  not  to  be  proot  of  the  disho- 
nour of  a  bill. 

Sem^^f\  pari  raiione^  all  bills  rhould 
be  presented  dar.B*  the  rejjqlar  buswiess 
hours  of  fhe  acceptor,  which  are  vana- 
J)>  ;  and  prese.»tment  after  will  nm  en- 
title the  notary  to  protest  them.  Cettis, 
Xk  is  by  ao  m<ai)s  sile  to  tc\\  on  tbe  no- 


tary, for  proving  the  presentment  of  a 
bill,  unless  he  goes  with  it  at  the  fir^t 

?resenution,  in  the  middle  of  the  day. 
^arltfr  v.  Gordon^  E.  46  Gto.  j,      358 

•S'ftf  BANKaupT,  No.  I. 

A'.v  £v  lOENcc,  No.  II. 

3  A.  and  B.  were  partners  and  gro- 
cers, and  also  partoers  with  C.  as  corto:^ 
dealers,  trading  under  the  firm  of  A. 
anJ  B.;  C.not  being  known  to  be  a  ;iart« 
ner.  Being  indebted  to  D^  for  grocery 
goods  in  the  lirm  of  A.  and  B.  and  hav- 
ing accepted  a  bill  which  W'ls  dishonour- 
ed, they  indorsed  to  X>,  a  bill  belonging 
to  the  partnership  in  the  cotton  trade  at 
a  security,  I>.  not  being  cognizant  of  the 
fraud :  He Jdf  that  C.  was  liable  as  in* 
dorser  of  this  bill  to  D.  there  beinj  no 
fraud  or  collMSion  in  him.  Swatt  And 
oth<rs  V.  Steetct  clerk ^  and  Ryhfrt  It'vod^ 
H.  46  Gro.  3.     .  fg^ 

^r<f  Evidence,  No.  5. 

BRITISH  CAPTURE, 
^er  Insuk.anc£,  No.  1. 

BYE- LAWS. 
See  MANDAMuf,  No. 2. 

CARRIER. 
See  Taovia,  No.  a. 

CFRTIFICATES    OF  CC^NVIC- 
TION  OF  FELON. 
See  CQV%'t\%i.t,  No.  x. 

CHANGING  THE   VENUE. 
See  Pa.ACTXC£,  No.  2. 

CHURCH  LANDS. 
See  EvtDCNce,  No.  9. 

COMMISSIONERS,    ASSIGN- 

MENT  BY. 
Se^  BAMKa.urr,   No.  a. 

COMMITMENT. 
.Vri'Pa'.  OTIC  t,  11. 
See'tts.iT.K%9,  s. 

CONCEALMENT, 
^Jrr Insukance,   2.  / 

CONDITION. 
Ser  .^W  ARD,   No    I.. 
S(e  Dj  V  (&E,  No.  t. 

C()N'ST.\BT.F. 

A  cTtiriK.ite.  under  th^siit.  ip  an^ 


I 


COPYHOLD. 

11  W.  III.  c.  83,  of  convic<ioB  of  t 
burgiiir  ii}  the  parish  of  MaOkhetrer* 
which  consists  of  leveral  lownsliipt 
having  separate  parish  ofiiccrs,  held  upoo 
demurrer,  to  exempt  a  persoir  from 
•ervtoi^  (he  office  of  constable  for  the 
separate  township  of  Maocbestefy  aU 
though  the  manor  of  Manchester  at  the 
Icet  for  which  such  constable  is  chosen, 
is  not  co-extr:r.aive  with  the  pariah  of 
Manchester.  H-^ld;  also,  that  the  of- 
fice of  ronstatile  IS  a  parish  office  with- 
in the  said  act  oi  ^  arliameot.  Moseiy, 
Sart.   V,  Siofiehaus^f  H," /fi  Gf,  ^  l8l 

CONSTRUC  riON  OF  COURT 

ROLLS. 
See  EvxtoEMct,  No.  7. 

CONTRACT, 
^iv  Aisviflpsit,  No.  I. 

CONVrCTlOM. 
«Sirr£vxDEMq,B,  No.  8* 

COPYHOLD. 

I  T.  T.  possessed  <^  a  customarj  ettatCt 
parcel  of  the  manor  of  S.,  held  of  the 
lord  of  (he  manor  according  to  the  cus* 
torn  of  the  m^nor,  demiseable  by  copy 
of  court  roll,  to  which  she  was  admitted 
oa  payment  ot  a  fine,  uving  the  right 
of  the  lord,  and  which  she  surrendered 
to  such  use  as  should  be  declared  by  her 
will  in  writing,  atid  of  which  she  had 
granted  a  lease  for  forty  .one  yeart,  upon 
li^nce,  by  the  lord,  devised  the  tame 
by  the  description  of  "  all  that  copy- 
hold  messuage  at  S.  to  Mary  C.  wife 
of  C."  The  devise  was  contained  in  a 
paper  of  instructions  written  by  her 
attorney  in  her  presence,  .for  the  pur- 
pose of  preparing  a  formal  will^  but 
which  Was  not  sigi^pd  by  her,  she  dying 
before  the  will  could  be  prepared,  in 
1 78a  Tlie  paper  was  not  proved  as  a 
will  in  the  ecclesiastical  cour(  till  1782. 
Her  heir  was  admitted  to  the  estate  as 
heir,  in  1 782,  and  upon  his  deathj  his 
fon  also  in  179s,  and  tbey  received  rent 
upon  the  lease  till  the  expiration  thereof 
sn  i8oo-  After  which,  Elizabeth,  not 
Mary  Cook,  the  actuaUevtsee,  was  ad- 
mitted as  devisee  and  brought  eject* 
sncot  The  lease  contained  a  clause 
of  reentry  for  .non-payment  of  rent, 
and  a  forfeiture  was  committed  by  th^ 
teuant,  twenty  years  before  ejectment , 
'brought.  Held  as  follows  :  Toe  tree- 
hold  of  this  customary  estate  is  in  the 
iord,  though  it  is  not  held  a  J  .'oJunUtfm 
dam'tni,    and  it  may    well  pass  by  the 


eosTi^ 

dctcriptioii  of  coprlioU  in  a  nil,  if 
the  intent  be  so,  whetber  strictly  copy^ 
hold  or  cttttomary  freehold.  It  b  aot 
within  39  Car.  i«  c.  3,  s.  ^  nor  withia 
the  yth  and  gth  sections,  where  tbt 
words  by  will  in  writing,  mean  a  will 
of  lands,  as  in  acc^oo  5  attested  by 
three  witnesses.  A  will  directing  the 
use  of  a  copyhold  or  customary  estate, 
is  neither  a  declaration  nor  an  asii|Q- 
ment  of  a  trust  withfn  that  satute, 
for  there  is  no  separation  of  the  Icpl 
and  equitable  estate  which  ii  esKatid 
to  a  trust.  Such  customaiy  estttc  pasiei 
by  the  surrender  and  will  accordio; 
to  the  custom,  and  such  a  paper  ifl 
writing  pr6ved  in  the  .ecclesiastscal  court, 
is  a  good  will  in  writing  under  the  cus- 
tom, by  analogy  to  the  cases  upoo 
the  sutute  of  wills,  3^  H.  S.  Also, 
the  receipt  of  rent  for  twenty  yesn, 
under  the  lease  granted  by  the  testatrix* 
it  no  adverse  possessioQ  to  bar  the  eatry 
of  the  devisee  under  the  statute  of  liffli* 
fations,  51  Jac.  I,  c  16,  and  the  ^oat 
begins  to  run  agsinat  herr*  only  vben 
the  lease  expires,  for  till  then,  she  coaU 
not  bring  ejectment  or  enter,  and  she 
was  not  bound  to  enter  for  the  forfei- 
ture. Neither  did  the  descent  from  tbe 
heir  of  the  testanriz  to  his  son,  don'og 
the  lease,  toil  the  entry;  for  the  cotry 
is  n«t  tolled  where  the  only  remedy  is 
by  entry,  as  in  the  case  of  a  devise, 
nor  wbeie  the  estate  of  freehold  is  ta 
the  lord.  Held  also,  notwitbsuadiog 
the  misnomer  of  Mary  for  Elixabedii 
Elizabeth  shall  take  under  the  deviiee, 
if  the  jury  find  that  Elizabeth  was  the 
devisee  meant  by  the  testatrix.  D*r  iem» 
Ctnk  V.  Danvtrty  H.  46  Geo.  Ill    29! 

a  Where,  in  a  manor,  rhe  copies  of 
admissions,  were  anciently  •  to  bold 
of  the  lord  according  to  the  coston  of 
husbandry  of  the  said  manor,'  bat  other 
copies  were  to  '  hold  at  the  will  of  the 
lord/  also,  and  all  the  modern  copies 
were  so,  held  that  this  land  was  copy- 
hold and  not  customary  freehold.  B«*^ 
v.  Ra-wlinit  T.  46  Gee.  Ill,  ^^ 

See  Devxsi,  No.  t* 

5«  Ejectment,  No.  2. 

See  Ejectment,  No.  1. 

$ee  Evidence,.  No.  7. 

CORPORATION, 
^rr  Mandamus,  No.  a. 

COSTS. 

i  Where  upotk  appllcatioa  to  the  af« 
torney  for  the  defendant  to  admit  cert-i* 
facts  io  proo(,  and  be  c«lHsed,and  awr- 


COVENANTS. 


DECLARATION,  SERVICE  OF. 


w«rda  vpon  gQxng  to  triaU  it  appeared 
chat  bj  having  pleaded  a  trader,  it  be- 
cazoe  uo necessary  to  proTC  tbemy  but  the 
plaintiff  took  witnesses  to-  the  assizes  for 
that  parposc,  and  was  allowed  their  ex- 
pcnces  to  a  large  amount,  in  the  taxed 
costa»  notwithstandiof  they  were  not 
called  upon  the  trial,  the  court  refused 
to  revise  the  taxation.  Hanhorn  v.  Tho^ 
mus^  E.  46  Ge9,  III,  361 

S«#  Pjlactics,  No.  16. 

2  A  plaintifTbayiog  declared  in  trespass 
in  a  certain  close  for  pulling  up  and 
buraing  40  perches  of  hedge  there  stand- 
ing and  being,  the  defendant  pleaded 
the  general  issue,  and  also  a  special  plea 
that  the  hedge  was  erected  on  a  common 
where  he  had  right  of  common.and  justi- 
fied abating  the  same  as  a  nuisance  there- 
to ;  and  the  jury  found  for  itie  defen- 
dant on  the  special  pica,  and  lior  the 
plaintiff,  damages  bos.  on  the  general 
issue  j  held,  that  the  plaintiff  ceuld  not 
have  full  costs;  the  action  being  tres- 
ftassy  Quare  cUtiium  fregit^  in  which 
the  title  to  the  land  mi^  hare  come 
in  question^  and  the  judge  not  having 
certified,  the  court  could  not  look  tt  the 
special  plei|  which  was  found  lar  the 
defendant,  to  see  that  the  title  couid  not 
come  in  ^uesrion.  Stemd  v.  GmmhU^ 
IL  46  Gt»,  IIL  X4g 

3  Two  several  petitions  werepresentcd 
against  the.  return  of  a  member  for  G. 
which  being  referred  to  a  committee  were 
pronounced  each  frivolous,  held  that 
the  costs  could  not  be  taxed  jointly  under 
28  Gto,  3,  c.  52.  Utracbep  And  Gi/ei 
\.Tut/ey  and  Of  hers,  7.  46  Geo.  ///.560 

See  P»ACTrcF.,No.  16. 
JrrPfcACTiCE,  No.  23« 

COURTS  PROCEEDING  OF. 
^^r  Pleadino,  No.  9. 
^r«  Pleading,  No.  is, 

COVENANT. 

I  Leisefor  21  years  in  consideration  of 
5I.  8s.  for  a  fine,  and  •  rent  of  6s.  W, 
with  a  proviso  of  distress  if  the  rem 
should  be  behind  14  days.  Covenant 
by  the  lessor  at  the  end  of  18  years,  or 
before  at  the  request  of  the  lessee,  «♦  fo 
grant  a  new  lessc  for  the  like  fine,  ^or 
the  like  lei-m  of  «t  years,  at  the  like 
yeuly  rent  with  all  covenants,  grant?, 
and  articles,  as  in  th.it  indenture  con- 
tained." The  lessor  upon  request  Ic.i- 
dered  a  lease  with  all  covrmnts,  cxtepi 
NO.   XXXVII.    N.  S. 


a  covenant  for  a  renewal.  The  lessee  . 
brought  covenant  for  not  executing  a 
kase,  and  averred  that  the  said  covenanu 
corresponded  with  those  in  various  other 
leases,  before  then  successively  made 
and  executed  of  the  prcmlsesj  on  renew. 
ala  from  time  to  time  granted.  Held, 
that  the  lease  tendered  was  sufficient ; 
and,  admitting  that  such  kn  averment 
couid  properly  be  introduced  upon  the  re- 
cord, to  explain  the  intent  of  the  parties 
of  which  there  was  great  doubt,  yet  it 
might  be  satisfied,  although  there  were 
many  instances  of  leases  to  the  contrary. 
IgguUen  V.  May,  H,  46  Geo.  Ill,  269 

5>/ P&ACTICX,  No.  22. 

aCovcnant  by  lessor,  to  give  the  lessee 
of  a  messuage  free  ingress  and  egress 
through  a  certain  passage  with  a  yard* 
with  the  free  use  01  ths  pump  in  the  said 
yard,  jointly  with  the  lessor,  whilst  the 
same  should  remain  there, paying  half  the 
expence  of  keeping  it  in  repair.  Held, 
this  is  not  an  absolute  demise  of  the  use 
of  the  pump,  but  the  lessor  might  re- 
move it  at  pleasure,  and  an  action  is  not 
maintainable,  though  it  is  allcdged  that 
the  lessor. moved  it  wilfully  and  without 
cause.     Rbodu  v.  Bullani^   H.  46  Geo. 

///.  17J 

Se$  BankHvpt,  No.  5« 
&e€  Pl£aoinc,  No.  8. 

CROSS  EXAMINATION. 
^tfrEviDLWcx,  No.  la. 
CURACY. 
Set  Manoamvs»  No.  a* 

CUSTOM  TO  DKVISE. 
See  CopYUOLOi  No.  1. 

CUSTOMARY  FREEHOLD, 
JreCorYHOLo,  No.  i. 

DAYS  AND  YEARS. 
See  EvioxNCK,  No.  8. 

DEBT. 
See  Px.ca»ino,  No.  2« 

DEBITUM  IN  PRESENT!. 
See  fiANKKurr,  No.  1. 

DEBTTO  MODO  ELECTUS. 
See  .M  A.N  DAM  us.  No.  i. 

DECLARATIOV. 
See  Pleading,  No.  i.- 

DECLARATION  SERVICE  OF. 

i\r  FaACTicf,  No.  I. 

4F 


DEVISE* 

DEMISE. 

A.  leaves  t  fulling  milli  together  with 
a  water-course  aod  floodgates,  to  a  trus. 
tec  for  99  years  if  either  his  daughter 
or  wife  should  so  long  live,  for  their  use, 
and  in  order  to  make  provision  forthein, 
with  an  eiception  of  free  liberty  for  the 
lessor,  his  heir,  Sec,  his  servants  and 
tenants,  at  all  times  at  pleasure,  to 
divert  the  water  from  the  mill,  for  wa- 
tering all  meadows  which  they  should 
think  « proper,  and  to  take  up  and  put 
down  all  proper  sluices.  Part  of  the 
profits  of  the  mitl  consisted  of  water- 
renu,  for  flooding  meadows,  for  water 
which  was  wholly  diverted  from  the 
mill.  Held  that,  by  the  eicf  rt:on,  the 
heir  of  the  lessor  was  entitled  to  the 
water-rents,  the  exception  not  being 
repugnant  to  the  grapt.  Lambert  v. 
Settfut,  M.  46  Geo,  III,  84 

DESCENT  TOLLING  ENTRY. 

S<f  COPYHCLB,  No.    1. 

DEVASTAVIT^ 
^^^  Pleading,  No.  3. 

DEVISE. 

1  A  testator  having  an  estate  settled 
on  himself  for  life,  remainder  in  trust, 
to  secure  500I.  a  year  to  his  wife  in  lieu 
of  dower ;  remainder  to  trustees  for 
200  years,  for  the  better  securing  of  the 
annuity,'  remainder  to  himself  in  fee, 
gives  200I.  per  annum  to  his  wife  in 
addition  to  her  jointure,  his  just  debts 
being  previously  paid,  and  appoints  three 
persons  *'  as  trustees  of  inheritance  for 
the  execution  hereof  ;**  held,  dlsicrfitntt 
Lawrkncx,  J.  •*  that  the  trustees 
fake  an  estate  in  fee  in  remainder,  sub. 
ject  to  the  term  of  200  years.  Trent 
nn^Otbeii  y.  ilamtifr^  and  Otben^  M, 
46Cfo.  ///.  69 

%  A.  devised  a  term  to  C.  for  life,  and 
afierhis  decease  to  his  child  or  children 
and  their  execarors,  &.c.  but  upon  con- 
dition  that  in  case  he  should  die  an 
infant  unmarried  and  without  issue, 
then  the  devise  should  go  over  to  D. 
&c.  C.  survived  sr,  and  married  and 
died  without  issue  ;  held,  that  the  con- 
dition must  be  read  as  entire,  and  the 
devise  over  to  D.  was  void.  Dot  dem. 
Mveretty.  Csok,  IT.  46  Geo.  IIL  936 
3  A  devise  of  all  my  estate,  lands,  ice. 
called  the  Coal  Yard  m  the  parish  of  A. 


EJECTMENT. 

held  to  pass  the  fee,  othemiae  tli»  ie, 
vise  of  the  esUte  would  be  only  the 
tame  as  a  devise  of  the  lands,  and  it 
may  be  read  '  all  mycsute  in  lands,  ku 
Rot  dem.  Child  v,  Wrighty  H.  46  Co. 

sm 
4  Devise  to  A.  for  life,  ranaaadet 
to  the  lawful  issue  of  her  body  in  sack 
parts,  aharef,  and  proportions,  manner 
and  form  at  she  by  will  should  liaait  asd 
appoint ;  and  in  default  thereof,  to  all 
and  every  the  children  of  A.  and  their 
heirs,  as  tenants  in  common  and  net  as 
joint  tenants,  and  in  detank  <A 
issue  to  the  right  heirs  of  the  tesi 
He!d  that  a  chtid  of  A.  took  an  «««» 
in  fee  and  not  in  tail,  the  Kitrg  v. 
the  Lord  and  Ste^uard  eftbe  NUm9r  tf 
Cbertsej't  Sttrry,  E.  46  Geo,  IIL      459 

DRAWER  AND  INDORSEE, 
^rBAMKaupT,  No.  1  ;  and  Bill 

^EXCHAHCX. 

EJECTMENT. 

I  A.  devised  customary  or  copyhc;i 
estates  to  B.  and  his  heirs  in  tail  maic, 
and  remainder  over  to  C.  his  daogiiter 
in  tail.  A.  makes  a  surrender  to  the 
use  of  his  will.  B.  enters  and  dies  with- 
out admittance,  and,  living  B.,  C.  de. 
vises  the  remainder  in  the  prcnalses  10 
D.  her  second  son,  in  fee,  subject  10 
several  charges,  and  afterwjriii  dies 
living  B.  without  surrender! eg  to  the 
use  of  her  will,  and  without  being  ad> 
mitted.  There  is  a  custom  (or  rercr- 
sioners  or  tenants  in  remainder^  not  in 
possession  to  be  adn^itted  upon  paymcr.t 
of  half  fines,  and  to  surrender  to  lUc  ise 
of  their  wills.  D.  the  devisee  of  C. 
and  her  heir  at  law,  are  both  admitted 
as  tenants,  and  F.  is  in  possession. 
Held,  that  at  law,  B.  the  devisee,  can- 
not  maintain  ejectment,  the  adanissioa 
of  D.  not  being  capable  of  being  con- 
nected with  the  surrender  of  A.  to  the 
use  of  his  will. 

Sembie.  D.  has  an  equitable  interest 
and  F.  may  be  a  trustee  for  D.  and  a 
court  of  equity  may  conpel  him  to  s^r^ 
render,  but  D.  has  no  legal  estate.  c:)r 
any  remedy  at  law.  Doe  demu  fetnsr 
V.  AVr«.'.r,  M,  46  Gre,  III.  s 

%  A.  is  adrouied  tenant  of  a  copyhoU 
in  reversion  for  the  life  of  B.  after  the 
deaths  of  C.  andD.;  before  the  revcrs(oa 
ar  remaioder  Tcsud  in  posics^oa,  A.  Lh< 


tsTATEBY   IMPLiCATfOK. 

I^rantee  died,  and  afterwards,  upon  the 
death  of  the  first  taker,  and  his  csstui 
ifue  v/V,  the  administrator  of  A.  was 
admitted,  as  administrator-  for  the  life 
of  B.  and  brought  ejectment:  Held, 
that  he  could  wot  recover,  for  copyholds 
are  not  within  the  statutes  of  special  oc- 
cupancy, vix.  the  statute  29  Car.  II.  c. 
3,  and  14  Geo.  2,  c.  20,  and  the  admit- 
aion  gave  no  title  and  granted  no  inter- 
est, but  such  as  he  claimed  as  admt. 
liistrator.  Zoitcb  en  the  Demhe  of  Tbo~ 
^*J  Fmrse  v.   Menry  Ftne,  If.   46   Geo, 

See  Copyhold,  No.  i. 
.  3  Where  a  tenant  eutercij  on  meadow 
land  at  December^  on  pasture  at  March, 
and  the  houses  consisting  of  mills,  and 
other  buildings  for  a  manufactory,  at  the 
1st  of  May,  and  was  to  pay  rent  at  Pen- 
tccost  ;  held  that  the  day  of  entering  on 
the  manufactory,  which  was  the  princi- 
pal day  of  entrv,  and  not  the  rent  day. 
^oedem,  BYadJlrd  v.  tPatkini  and  Had- 

E.\lBARCa 
See  ImsuKaUck,  No.  %i 

ENTRIES  IN  BOOKS  BY  PER. 

SONS  DECEASED., 
in  EvidiKcg,  No.  6. 

ERROR. 

Erro^  in  parliament  on'jtidgmientm 
B.  R.  Plaintiff  in  error  diet  in  vacation. 
Plain tifl?  in  6.  R.  sues  out  execution 
tested  in  the  tern  preceding,  held  irre- 
gular betause  at  the  teste  of  the  writ 
there  was  error  pending,  and  execution 
^ould  not  be  taken  out  in  that  case  with- 
out  leave.  And  where,  in  the  next  term 
iifter  the  defendafit  in  B.  R,  died|  the 
^Utntitf  moved  for  leave  to  sue  otkt  eiecu- 
tion  tested  of  the  term  preceding,  it  was 
refused,  because  the  error  must  appear  on 
the  record.  Lord  X/nnaird  dud  Others 
V.  Lyai/,  H.  46  Geo,  IIL  280 

See  P&ACTiCE,  No.  25. 

^'re  PaACTicB,  No.  16. 

ESTATE, 
o^f  Dkvis£,  No.  3. 

Estate  by  implication. 

*^ee  Dsvisi,  No.   i. 


EVIDENCE. 

ESTATE  CUSTOMARY. 
See  Copyhold,  No.  1. 

ESTATE  IN  FEE. 
«y^if  Dfivisa.  No.  I. 

ESTATE  LEGAL. 
<^reEjtCTMBNT,  No.  i. 

EVIDENCE. 

1  A  libel  written  io  Dublin,  and  re- 
ceived in  London  front  an  unknown 
hand,  with  the  Dublin  poft-mark,  waa 
published  in  Middlesex  in  the  form  of 
letters,  which  contained  internal  evi- 
dence of  a  request  by  the  writer  to  the 
publisher,  to  publish  them  in  Middlesex. 
Held,  upon  a  trial  at  bar,  upou  probable 
evidence  of  the  loss  of  the  envelopes,' 
and  probable  evidence  of  their  being  re« 
cciyed  by  the  post,  that  this  was  a  pub- 
lication by  the  writer  living  in  Dublin ^^ 
by  his  agent  in  Middlesex,  and  sufficient 
evidence  of  publicatioa,  both  to  autho- 
rize the  reading  of  the  libel  and  to  go  to 
the  jury,  upon  an  indictment  charging 
the  publication  in  Middlesex,'  the  hand-  . 
writing  of  ^he  defendant  to  the  letters 
being  proved  by  persons  acquainted 
with  its  character.  The  King  v.  John^ 
M»,  M.  ^G  Geo.  tiL  •  9^ 

2  Where  in  a  y«/  tdm  action  for  usury 
the  principal  witness,  the  borrower,  had 
(distributed  a  prmted  memoir  containing 
a  statement  of  the  case  which  was  only  in 
effect  what  he  proved,  and  it  did  not  ap- 
pear to  have  been  seen  by  the  jury,  nor  to 
be  calculated  to  influence  them  ;  held 
that  the  discovery  of  this  circumstance 
after  the  trial  was  not  a  sufficient  cause 
for  a  new  trial.  Spencely  {<ful  tdm)  ▼. 
De  ff'itlott,   E.  46  Gee.  If  I.  321 

3  Where  an  attorney  in  A  cause  had 
been  served  with  a  norice  to  produce  an 
agreement  entered  into  by  his  client,  held 
that  he  W^s  bound  to  give  evidence  of  the 
contcres  of  such  notice  ;  for  the  privi- 
ledgc  as  to  evidence  is  confined  to  the  oral 
or  written  communic-itioris  of  the  client 
hiraSclf;  and  does  not  extend  to  all  papers 
and  communications  which  the  attorney 
receives  in  the  coUrse  of  the  cause. — 
Spencdy  {qui  tarn)  v.  ScbuUtnbur^hy 
E.  46  Geo.  Ill,  Qj - 

4  By  ord*r  of  two  justices,  not  ap- 
pealed from,  J.  S.  -^nd  Betty  his  wife 
were  rcmov(:d  to  M.  N.  as  their  last 
place  M  settlement*  and,  afterwards,  the 
sdiJ  Beity  as  the  wife  of  J.S.was  removed 


EVIDENCE. 


EVIDENCE, 


fson  tke  parish  of  W.to  tbcsaid  parish  «f 
M.  N.,  without  appeal.  Betty  went  and 
setved  in  the  parish  ofB.aod  fcsided'for- 
ty  days  there,for  under  a  hiring  of  a  year 
and  returned  to  M.  N.  and  there  became 
chargeable.  J.  S.  waa  at  tht  quarter 
sessions,  convicted  of  vagrancy,  for  de- 
serting his  said  wife  ;  but  upon  appeal 
against  an  order  of  justices  removing  the 
said  Betty  from  M.  N.  to  the  parish  of  B. 
the  appellants  produced  evidence  to  shew 
the  marriage  a  nullity,  which  was  not 
denied  ;  held,  that,  after  the  orders  un- 
appcaled  from,  and  the  convictiooy  the 
respondents  were  estopped  from  produc- 
ing such  evidence. 

Order  of  removal  "  upon  complaint 
that  the  paupers  lately  came  and  intruded 
into  the  said  parish  of  K  *  endeavouring 
there  tv  settle  as  inhabitants  thereof,con. 
trary  to  law,  not  having  anyway  acquired 
•r  obtained  a  legal  settlement  thereiD,and 
'  are  likely  to  become  chargeable  thereto, 
nnd  we  do  upon  due  examination,  ad- 
judge the  said  complaint  and  premises  to 
be  true,  and  we  do  further,  upon  the  cxa- 
tnination  of  the  said  Betty  the  wife  of 
j.  S.  upon  her  oath,  adjudge  that  they 
were  last  kgally  settled  at,  &'c."  held 
Co  couiain  a  sufBcient  averment  of  their 
^eing  then  nctually  intruding,  and  of 
Itheir  then  F^escnt  settlement,  and  also  to 
he  upon  sumcient  examination,  although 
•nly  upon  tliat  of  the  wife;  for  a  wife 
nay  know  her  husband's  last  place  of 
settlement  of  her  own  knowledge.  Ibt 
-^tng  ^  tif  Iiiba6it»nts  of  BiHegMr^  £, 
46  Geo.  III.  353 

5  Whtre  the  indorser  of  a  bill  of  ex- 
change, upon  being  called  upon  £or  pay- 
ment by  a  subsequent  indorsee,  on  fai- 
lure of  the  drawee,  said  that  he  had  no 
iiotice,but.it  was  a  just  debt^andhe  would 
pay  it;  and  offered  a  bill  on  London  at  two 
months;  held  that  this  promise  was  a 
aufficient  admission  of  the  due  present- 
ment and  a  waiver  of  the  want  of  notice, 
and  not  a  conditional  promise,  upon 
which  itwas  necessaryto  declare  specially. 
JUmiiU  V.  Rohernom^  U.  46  Ge;  II U 

•  6  Tenant  for  life  with  leasing  power, 
nscrvingthe  ancient  rent,  receives  a  let- 
ter  from  bis  stewatd  with  an  account  of 
the  rents,  which  he  indorses  thus; 
*  *  From  H.  account  of  my  esute  at  C. " 
and  preserves  amongst  his  muniments, 
and  also  makes  entries  of  the  receipt  of 
rent  from  the  same  estate  in  his  books, 
a  subjequent  filAant  for  life  grants  a  lease 


ander  2  power,  the  remainder-man  brtngv 
ejectment  ^;ainst  the  lessee;  held  that 
the  letier  to,  and  account  of  receipts  hj 
the  first  tenant  for  life,  found  amongit 
his  muniments  being  an  authentic 
recognition  of  the  amount  of  the  rent  in 
his  time,  is  good  evidence  of  the  anci- 
ent rent  as  against  the  tenant  under 
the  leasing  power,  because  that  te« 
naut  for  life  had  perfect  knowledge  of 
the  fact,  and  had  an  interest  to  state  it 
favourably  Car  the  tenant,  by  keeping  down 
the  ancient  rent  to  enhance  the  fines  or 
renewal  under  his  own  power,  and  ic 
could  not  be  used  for  him.  JIm  demm 
Brunt  v.  Rawlins^  H.  46  Ceo,  IIL  t^ 

7  One  claimed  the  first  grass  or  pri«ii 
tomufa  by  copy  of  coart-rolt  under  a 
grant  of  iret  scrss  pruti  :  but  another 
had  the  aftergrass,  and  lopped  the  trees 
and  cleansed  the  ditches,  and  repaired 
the  fences,  and  exercised  all  other  acu  of 
ownership.  And  upon  tretpau  quurg 
c/ausum  ffegtt^  and  an  issue  whether 
it  was  the  plaintiff's  close,  soil,  and 
freehold,  or  copyhold  of  a  certain  manor, 
held  that  the  plaintiff  as  owner  of  the 
after  grass,  and  pasture,  might  establish 
his  claim  to  the  freehold  by  evidence  of 
acts  of  ownership,  notwithstanding  Ihe 
%nnt  ofiret  aerat  prAii  by  copy.  For 
there  may  be  a  freahoU  right  in  the  one 
thing  (the  soil)  and  a  copyhold  m  the 
other  (prima  tansutm).  And  prMttm 
may  mean  only  the  first  grass  therein,  if 
warranted  by  the  poaaession,  which 
guides  the  conitnicllon  of  old  grants. — 
And  primm  twismrm  is  not  concliuive  bat 
meiely  prima  farie  evidcsKe  of  the  free- 
hold,  but  the  word  close  must  mean,  in 
pleading,  the  freehold.  And  this  was  so 
held;  thoiigh  be  who  has pWifM  tomiura 
paid  all  the  taxes,  for  that  was  merely 
by  his  negligence*  Stmmmert  v.  Diaumt 
H.^Ceo,IlL  26t 

8  The  sessions  must  find  as  a  fact  whe- 
ther a  pariah  can  or  cannot  have  the  be- 
nefit of  the  43  Eliz.  Tht  Kimr  v.  MW- 
M,if.  46J^.///.  183 

9  In  the  case  of  an  injury  done  to 
church  lands,  by  a  rivulet  being  penned 
back  upon  them  by  a  keadstock,  tht 
proof  of  the  existence  of  the  headstock 
for  about  20  years,  though  it  would  be 
evidence  of  a  grant  in  other  cases,  is 
not  sufficient  to  warrant  the  continuance 
of  it  For  the  grant  of  the  prior  incum- 
bent will  not  bind  the  successor.  But 
it  may  be  used  as  evidence  to  shew  an 
ancient  grant|  yet  even  that  cannot  be 


FORFEITURE. 


JNDICTMENT. 


Uiht  commcnceMentof.thc  6nt  erection 
be  shewn,  (Wthat  rebuts  tbe  prcsump- 
tioa  of  antiquity,  ^tf//  v.  J^tx»fi,H.  46 

f«#SaTVLIMIVT^  1. 

9  Oa  cross  ocMttinaCion  to  try  tbe 
credit  of  a  witness  held,tbat  only  general 
questions  can  be  put,  or  such  as  relate  to 
the  MiueiaquaatioBv  and  he  anust  not  be 
eKammed  as  tof  ■rticular  snddisiioci  bets 
collateral  to  the  issue,  in  order,  if  he 
nis^ute  them,  to  contradict  him  hj 
another  witness.  Spencely  {jtti  urn)  v. 
D^  ffli/oty  H,  46  Gee,  ill,  289 

S  On  a  fuantitM  meruit  for  work 
and  labour,  the  defendant  may  give  evi- 
dence that  the  work  was  not  done  well ; 
ttod  need  not  be  put  to  his  cross  action. 

^///^r  where  the  demand  is  upon  an 
agreement  for  a  stipnlaud  sum,  and  the 
plaintiff  has  no  notice  of  the  defence j 
because  he  may  be  taken  by  surprise : 
which  cannot  happen  upon  a  fuaatum 
mervil.     Bottom  v.  Butter ^   T.  46  <?.  3- 

See  Assumpsit,   i, 

EXCEPTION. 

5^rDKMiss,   I. 
See  Co  V  a  KANT,   i. 

EXECUTION. 

See  Pkacticb,  17. 
See  Bankrupt,  1. 

EXECUTION,  LEAVE  TO  TAKE 
OUT. 
See  Eaaoa,  1. 

EXECUTOR. 
iSee  PLBAOINO,  3. 

EXTORTION. 
See  Pleading,  7. 

FEE  OR  FOR  LIFE. 
See  DavisEy  3. 

FEME  COVERT. 
See  pKACTict,  24. 

FINE. 
See  PiACTici,  10. 

FISHERY. 
^er  Nuisance,  t. 

FORFEITURE. 
5rr  Copy  hold,  i* 


FRAUD  AND  COLLUSIOM*      , 
See  Bill  o/'ExcHANcay  3. 

FRAUDS,  STATUTE  OF* 

See  ACKIEMBNT,    I. 

FRAUDULENT  DEVISE, 
^er  Plead  INC,  8. 

GRANT. 

I  See  EvioBNCt,  9. 

a  Grant  to  oae  his  heirs  and  assigns, 
in  consideration  of  a  sum  of  money,  of 
a  liberty  for  him  his  heirs  and  assigns, 
to  carry  up  a  sough  (or  a  drain  for  a  col« 
liery)  from  the  bottom  of  a  piece  of  Und 
of  the  gr4Utor  to  an  adjoining  pieceof  land 
of  the-grantee,  and  also  liberty  for  him 
his  heirs  and  assigns  to  make  two  little 
sough  pits  in  the  said  land  of  the  grantor, 
in  a  certain  place  there,  for  the  more 
easy  and  safe  carrying  up  the  tail  of  the 
sough,  one  of  them  to  be  covered  from 
the  top  of  the  intended  sough  to  the  sur- 
face of  the  ground,  as  soon  as  convenient* 
ly  may  be  done,  a^r  the  making  thereof, 
and  the  other  to  be  kept  open  for  examin- 
ing the  sou^h  as  long  as  is  necessary  for 
that  purpose  and  no  longer ;  held;  that 
the  grant  of  the  sough  is  a ,  continuinc 
grant,  and  the  right  of  opening  the  sougta 
pit  occasionally,  for  the  necessary  repair 
of  the  sough,  is  incident  thereto  by  virtue 
of  the  grant.  H^dgn/e  v.  Fieid,  T.  46 
Geo.  2'  '  63  J^ 

HABEAS  CORPUS. 

See  Practice,  t  i. 

A  woman  having  the  possession  of  a 
child  for  some  time,  daiminf  it  as  her 
own,  was  dispossessed  uf  it  by  artifice^ 
the  court  granted  a  habeas  corpus  for  the 
child,  against  the  person  who  had  so  ob. 
tained  possession  of  it.  Rex  v.  Ho^^ 
kifis,  T.  46G>o.  3.  577 

HIGHWAY. 

See  IlfOICTMENT,     I. 

INDENTURE, 
^er  Sbttlementi  2. 

INDICTMENT. 

1  In  order  to  be  discharged  from  aa 
indictment  for  not  repairing  a  highwjy^, 
the  parties  must  produce  an  affiJavit  th.it 
the  road  is  now  actually   repaired  tince 


INSURAKCE* 


IKSURANCC. 


tjie  cdtwctioa,  and  it  likely  to  continue 
BOL  ne  Xing  ▼.  tht  JttJbaSitantt  %f 
JLMigkfM,T  46  Ge»,  3.  575 

INFANT. 
Set  Hassas  Cojipysy  No.  i. 

INFERIOR  COURTS. 
^ee  Lo&D't  Ac  r,  No.  1. 

INFORMATION  CRIMINAL. 
5rr  P&ACTics»  Nob  la. 

INHERITANCE  TRUSTEE  OF. 
Stt  D>vitx»  Mo.   1* 

INSOLVENT  ACT. 
Set  BANKJivrTy  No.  i. 

INSOLVENT  DEBTOR. 
SeeBAMKKVtTf  No.  J. 

INSURANCE. 

I  Corn  wit  ianired  free  from  average, 
tenleta  general  from  Waterford  to  Liver- 
Bool.  The  vetsel  was  run  on  shore  at 
Waterford  on  the  s8th  of  Jaouaryi  and 
wat  wholly  under  water  at  high  water. 
Part  of  the  corn  wat  taken  out  by  the 
inturcrt  and  kiln  dried,  and  the  assured 
received  the  net  prodace.  On  the  18th 
of  Februiry»  11  dayt  afrer  the  lost, 
the  astured  gave  nonce  of  abandonment 
which  the  insurers  refused  to  accept. 
Held,  that  the  notice  of  abandonment 
was  too  late  to  entitle  the  astured  to 
recover  .at  for  a  total  lots.  A/f^mrn 
T.  tke  Royal  Exchamfrg  Aijkra/ice  Cvm- 
fanyy  A/.  46  Ceo.  Ill,  48 

S  Upon  an  embargo  or  detention  where 
there  is  an  abandonment  of  both  ship 
and  freight  to  the  respective  insurers 
and  the  owner  it  paid  .is  for  a  total  loss 
and  notwithstanding  the  ship  ik  released 
and  earns  freight,  the  wages  ot  the  crew, 
the  portt  and  other  chaigei  .tie  quaei^ 
a  general  average  or  salvage  on  the 
ship  and  freight,  according  to  the  parti- 
cular  nature  of  such  chaiges  and  the  per- 
sons towhom  theybelong,and  inanactioa 
formooey  had  and  received  by  thcundcr- 
writers  on  the  freight  against  the  as- 
sured who  has  received  it,  he  may  de- 
duct the  same  out  of  the  sum  to  be 
recovered.  Hbarp  v.  HUuditonet  Af. 
46  Geo.  II L  39 

3  Where  upon  the  trial  ufonc  of  seve- 
ral causes  whi«.h  were  consolidated, ihere 
was  a  rule  aiu  obtaioed  for  a  aew  trial. 


•s  a  point  of  law  rescnredt  and  iheJci 
fendaot  agreed  to  abandon  it,  the  dcfca. 
danti  in  other  cautcs  were  permitted  b|m 
notion  to  have  the  name  of  aaotbcr 
defendant  inierted  in  His  place  ia  oricr 
where  the  benefit  of  the  rule  to  tbcv 
cause.  Lukhoek  t.  Clsggeti,  £.  4$ 
Ceo,  in.  397 

4  Wbert,  upoo  the  trial  of  one  of 
seyeral  cautet  which  were  contoitdald 
there  was  a  rule  nisi  obtained  for  a  dc« 
trialy  on  a  point  of  law  reservcdf  aad 
the  defendant  agreed  to  abandon  tti  tbe 
defendants  in  other  caiiset  were  per- 
mitted upott  motion  to  have  the  oase 
of  another  defendant  inserted  in  bu  pbce 
in  order  where  the  benefit  of  the  rule  to 
shew  cause.     Luhhock  v.  Petttt  E.  46 

Cip,  III.  397 

5  An  ioiurahce  of  Biititb  propcnjf 
from  all  ritkt  whatever*  British  ap- 
ture,  leisure  and  detention  iododedi  it 
legal,  for  it  may  be  intended  cofoardtbe 
astured  againtt  unlawful  or  occatiooal 
scisure  and  detention,  s/iter  if  csca/'t 
property. 

Colonial  produce  of  the  ptantalioos 
cannot  be  trantported  from  thence  di- 
rect to  Gibraltar  or  any  place  ia  EuropCf 
under  the  sutute  iz  Car.  II.  c  4>  >* 
81  ice.  called  the  navigationacis,  aoc  an 
insurance  upon  a  ship  on  such  vejaie, 
with  colonial  produce,  is  illegal,  aod 
there  can  be  no  return  of  premiwn. 
Lu6icck  v.  Pom,    r.  46  Ceo,  UL  tfii 

6  It  is  sufficient  if  the  astured  ia  mik- 
ing the  inturancet  commui^icate  fairly 
the  present  state  of  the  ^hip,  and  lay 
open  such  circumstances  pro  tt  cwAl»t 
as  may  lead  the  insurer  to  make  further 
enquiries,  concerning  the  prior  state  ni 
the  ship,  sojwheie  on  a  policyirom  t«co« 
ty-lour  hcuis  after  the  aiii^alof  ifl  Alri- 
can  tiader  at  her  hrit  place  of  tradeoa 
the  coast  of  Africa,  &c.  a  letter  was 
communicated  stating  the  trriviJ  in 
M  .rch  at  Gabon  river,  that  they  had 
got  part  ot  their  red  wood  asd  expected 
to  get  all  in  the  next  month  and  wouii 
sail  in  May,  that  they  had  now  got  nine 
men,  but  piovisious  were  low,  that  ther 
were  so  weakly  handed  that  the  nativcJ 
did  ai  they  pleased,  and  icferred  to  a 
piior  letter  which  was  not  communi- 
cated, but  in  which  had  been  prcri- 
ously  slated  the  less  of  several  men, 
by  an  iniurrcction  of  the  naiivet  and 
by  disease,  1  educing  the  crew  to  0»e». 
and  the  lo*s  ot  runiiing  riggirgi  «n* 
other  neccssaiicsi  held,  ll*«  ibal** 


LIBEL. 


J^AHDAMUS, 


letttr  was  «  suIHcient  communicatfon,  It 
being  a  true  account  at  the  time,  and 
referring  to  past  transactions,  and  to  a 
prior  letter,  concerningwhich  the  under- 
writer  might  have  enquired.  The  pre* 
|nium  was  very  high.  FrteUnd  anj 
Another  Assignees  of  Tipping  T.  Giffver 
7*.  46  Ge:  III.  4t4 

See  Bankrupt,;, 

ISSUE  ON  SEVERAL  FACT5. 
iS/^Bakki.dpt,3. 

JUDGE'S  ORDER, 

5^r  BANK1.UPT,  1. 

JUDGMENT  CRIMINAL. 
See  P1.ACTZCZ,   10. 

JURY. 
See  SbwekS;  i. 
See  Evidence^  2. 

JURISDICTION. 
^ee  Sewers;  1. 

JUSTICES. 

I  Where  a  seafaring  man  it  arrested 
for  a  debt  of  less  than  2oI.  and  has  given 
bail,  and  is  afterwards  impressed  into 
his  majesty's  service,  ^he  bait  by  tho 
equity  of  the  statute  23  Gto.  3,  c.  33, 
t.  22»  are  entitled  to  have  an  exonerecur 
entered^  if  they  be  not  indemnified,  and 
fhe  impress  is  without  collusion.  R*- 
^frtton  v.  Patterson^  T.   46  Geo,    111. 

LIBEL. 

Semhle,  Although  the  truth  of  a 
publication  is  no  justification,  yet,  if  the 
fourt  see  that  it  is  true,  or  probably  may 
be  true,  it  may  be  good  cause  why  the 
court  should  not  inter jcre  by  granting  a 
criminal  information. 

Where  the  party  applied  for  time  to 
s^nd  \D  Trinidad,  for  an  affidavit  ofthe 
truth  of  certain  matters  in  a  libel,  in 
'  order  to  shew  cause,  against  such  a  rule 
the  court  would  not  grant  further  time, 
affidavits  taktn  abroad  before  juJges 
there,  and  verified,  although  receivable 
as  af^davits  of  debts,  arc  not  to  be 
received,  on  rules  to  shew  cause,  iu 
oppcs.tion  to  affidavits  made  in  this 
coMn.  Tie  King  v.  Draper  f£,  ^6  Gro. 

//^-  390 

See  EvzoEtfCs,  i. 


•$^f  Plcadiitc,  9. 
See  Pit  ACT  ICE,  12. 
See  Pleading,  ii« 

LIBERTY  OF  THE  f  RSSi( 

See  Plsadiitg,  12. 

LIENS. 
SeeTnowzZf  2. 

LORD'S  ACT. 

I  The  lord '•  act  to  reply  in  inferioi 
courts,  but  debtors  in  eEecutien  on  pro- 
cesses issuing  therefrom,  snust  Apply  to 
be  discharged*  within  the  next  temi 
after  being  charged  in  execution,  calcu* 
lated  by  the  terms  in  the  superior  courts 
as  known  in  the  calendar.  The  Ki^g 
v.  the  BaiUjf^oJ  Ipswich^  M.  46  Gee. 

^c     n  ^** 

See  P&ACTICE,  $• 

MANDAMUS, 

I  Where  a  company  wat  iacorponteJ 
tolely  for  adventure  and  profit  by  their 
mutual  labour,  and  to .  receiye  2  daily 
pay  for  such  work  as  each  member 
should  perform  for  the  corporatioot  and 
a  bye-law  was  depriving  one  of  hit  profit 
in  certain  cases  until  a  fine  be  paid»  as  t€ 
he  ceased  to  be  a  freeman,  and  where  one 
was  so  deprived  of  profit,held  that  it  wat 
not  an  amotion  from  the  corporation, and 
he  was  not  entitled  to  a  writ  of  manda*- 
mus  to  restore  him.  The  King  r.  tbe 
Free -fibers  and  Dredgers  ef  JVhiMahltt 
E,  46  Geo.  UL  319 

a  A  mandamus  to  a  bishop  Co  grant 
a  license  to  a  curate,  upon  the  nomina- 
tion of  the  inhabitants  of  a  pariah*  must 
state  that  there  is  an  immemorial  uaafa 
for  the  inhabitants  to  eiecty  or  an  im- 
memorial endowment  ;  for  a  nominaiieil 
by  the  inhabitants  merely,  ia  not  auffici* 
cnt  title  to  call  uponthe  biahop  to  licence. 
The  King  v.  the  Biibop  of  Oxford^  £. 
46  Geo,  Iff.  341 

See  S(MONY,  No.  l- 

3-  Where  the  road  at  the  end  of  a  pub* 
lie  bridge  for  3CO  yar^s  lay  in  several 
parts  of  a  parish  called  Mtars,  and  waa 
out  of  repair,  and  the  county  wat  indict* 
ed  for  not  repairing,  and  pleaded  not 
guilty  :  held,  up&n  special  terdict  that 
upon  su.h  a  plea  evidence  of  ancient 
usige  for  the  meirs  to  repair,  and 
not  the  coanty  vvas  iaadmiOabley  and 
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tiiere  mutt  to  tadi  t  cne  bet  verdict  for 
the  crown  upon  the  pWa  of  mC  fuiUT, 
if  die  Vridfe  be-  a  public  bndp»  vti  the 
road  out  of  repair.  The  King  t.  the 
iTmt  iiiJiMg  o/tJbt  <0aMfj  if  rwJk,  E. 
^6  OV0.  ^  467 

MARIHER. 

8HIP»   t. 

^fASTER  OF  A  WORKHOUSE. 
Set  Poo  n,  •• 

MONEY  HAD  AND  RECEIVED. 

^^BAUfcRVPTy    No.  7* 

MORTGAGE. 
i^arPftACTici,  21. 

NAVIGATION  LAWS. 

^rrlNSURAMCI,    4. 

HON  PROS. 

5rrPftACTfCB,    16. 

NOTES,  SEPARATE  COUNTS 
ON  SEPARATE. 

iSVrP&ACTICI,  No,  4* 

NOTICE. 
Sn  AcsuMPsiTt  No.  2. 

i9#r  EjBCTMBNT,  No.  3. 

NOTICE  OF  NONPAVMENT, 

PROOFS  OF. 
8si  EvxBiNCBt  No.  5. 

NUISANCE. 

Sfm6U»  A  pretcriptioQ  or  gnnt  of  a 
ibhery  caonoc  authorise  the  erectisig  of 
■  wear  entirely  across  a  public  river» 
frbenby  the  passage  of  all  fish  shall  be 
yrcveated  ;  for  that  is  prima  facit  a  pub- 
,  He  nuisance.  H^'eid  v.  HQrnby^  H.  46 
C€9. 3.  844 

.OCCUPANCY. 

AvEjKCTMENT,    No.  f • 

ORDER  OF  JUSTICES. 

f^EviDBNCly   No.  4* 

OUTLAWRY. 

^f^PBACTlCE,    No.  13. 

^r^  Pleading,  No.  1. 

PARISH  OFFICE. 
.S«r  CoirsTASLi|  No.  x.^ 


PARTICULARS  OF  SALE. 

f«AuCTioii»  No.  I. 

a  ^ufirs  wen  sold  by  auction,  bj  A 
broker  according  to  a  certain  c^ulogDc, 
which  did  aot  cootain  the  entire  partx- 
eulart  or  conditioos  of  sale  $  the  coadl« 
tions  or  yery  material  parts  of  thea, 
were  written  on  a  separate  paper  asd 
read  by  the  broker  at  the  tale,  and  bid 
by  him  oa  the  desk  with  the  catalogae; 
the  caulofue  was  entitled  only  ''  a  ca- 
talogue of  sugars,  to  be  sold  20th  Sep- 
Kember»  for  pertteulars  apply,  &c.;" 
the  conditions  were  entitled  coodkiiMS 
of  sugar  sale»  20th  Septeinbcr«  bsx 
there  were  no  direct  worda  of  rafercoce 
to  either  in  the  one  or  the  other,  aad 
they  were  not  pinned  together  ;  at  tke 
time  of  the  sale  the  broker's  clerk  wrote 
a  memorandum  of  the  name  of  the  par- 
chaser,  (the  defendant)  agair.st  the  ar- 
ticle sold  with  the  price;  and  san- 
ples  of  abottt  half  a  poood  each, 
were  delivered |  which  were  .  cal- 
culated on  the  weight  of  the  commo- 
dity :  hcid  that,  although  the  broker 
must  be  considered  as  the  agent  of  both 
parties,  yet  as  the  caulogue  did  not 
contain  all  the  conditioos  of  salr,  and 
the  conditions,  were  chiefly  on  a  stpants 
paper,  the  memorandum  was  not  a  m6- 
roorandum  in  writing,  within  the  statute 
of  frauds ;  but,  by  the  delivery  of  the 
sample,  the  c.'se  was  taken  out  of  the 
statute,  for,  although  a  sample  is  a  thing 
delivered  «//«  intuiiu^  and  not  princi- 
pally as  a  part  performance  of  the  con- 
tract, yet,  where  it  is  a  part  of  the  con- 
modity  and  uken  in  the  weight  or  mca- 
sur%  It  may  also  operate  to  comply  with 
the  terms  of  the  eiceptlon  in  the  sta- 
tute. Sales  by  auction  of  goods  are  not 
to  be  considered  as  excepted,  by  the 
equitv  of  the  statute  of  frauds,  Himdt 
V.  lf%iuhouie^  T,  46  Geo.  j,  5»S 

PARTNERS, 
•f/^BiLL^/'ExcuAKCEf  No. 3, 

PAUPER. 
See  SiTTLKMKNTy  No.  3. 

•SVr  SETTLE  MkNT,    No.  4. 

SfeSt.TiL%uM.Ht,  No.  5. 

See  Settlement  6j  Sebtici,  t. 

See    Settle  Ml  NT    6j    ArriLEN; 

TlCESUlPi   1. 

PAYMENT  IN  COURSE  OF 

TRADE, 
^rr  BAT^KRurT,  No.  li. 


fttADlvd. 


^LEAWNO. 


,  PENALTY. 

Sii  P&ACTXcxi  No.  1^ 

PERSONAL  pkopEity. 

^«#BAifKKuPT|  No.  a.  ^ 

*ETlTl6l«l  llJ  PARtlAMENt; 
Sfe  Co  ITS,'  No.  3. 

/FLAINTIFF'S  COSTS; 
Stie  ^tLAcTicz,  No.  a. 

PLANTATjfOllS. 
5tf«  Insuramcx,  No.  I. 

PLEA. 

^w  P&ACTxcx,  No.  aj. 

PLfeA  TITLE  OF, 
SeeVKACTicM^  No.  15. 

PLEADING.     . 

1  In  declaring  ^gaipst  one  defendant, 
ypon  a  contract  jointly  v^ith  another  dc> 
fcndant  who  is  outlawed,  it  is  not  ne- 
cessaryto  aver  the,  outlawry  with  a 
'ptouipatet  per  recwdum^  if  it  appear  to 
Iw  in  tha  same  suit, 

Q;^  Whether  it  is  necessary  If  the  aut- 
lawry  b  e  by  anj^ther  and  extrinsic  record . 
APMiebaelv*  JobMroM,  M,  46  Ceo.  HI. 

.  56 
1  A  declaration  ia  debt  on  a  quantum 
mertUtf  stating  that  the  defendant  agreed 
to  pay  so  much}'  Scei  is  good,  being  sinii- 
Jar  to  ^  co/tctrii  solvere  :  Alttety  ifun<- 
dertook  and  faithfully  promised,  which 
-aouadt  in  assumpsit.  NiMan  v.  Blaitd, 
M.4SGeo,lIL  114 

-  2  A.  and  B.  were  executors  of  C,  of 
whom  B.  was  a  simple  contract  credi. 
tor;  A.haYiog  received  400I.  of  th^  assets 
of  C.  remitted  them  to  B.  to  pay  a 
Wnd  debt  due  tO  D.  and  at  the  same  gav^ 
notice  tbcroof  to  D.  Rwas  then  in  ^ood 
credit,  but  failed  and  became  bankrupt 
twehre  months  afterwards,  and  ha'd  then 
ro  asseta  of  C.  D.  proved  under  B.'s 
'com mission  and  received  a  dividend. 
^eld,  that  A.  having  i^caived  asseu 
inraB  answerable  at  law  for  the  misappro- 
f  riaiion  byB-.  Semble,that  in  all  tlie  cases 
at  law  and  in  equity,'  t^t  receipt  of  the 
tnoney  is  Aifficient  to  chargje  the  ezecu- 
tor,  Crort  aji/f  0/bert  v.  Smitb  a ftd  Ano- 
ther f  It.  46  i»e9m  J.  ao3 
4  Dl^clarationiolf  Woids  not  actiona- 
ble of  themsdm,  Uyinjg  as  t^ial  da  . 
siage  that  cettain  i^ersdns,  byaamtj  wlid 
NO?  ^KXSlL   N.  g,       '  ' 


wed  to  invltf  the  plaintiflrto  their  hwtt^ 
and  uve  her  meat  and  drtak,  gratuitous* 
ly^  wllereby  ahe  saved  a  large  asm,  ,tQ 
wit,  tool,  per  annum  in  her  necessary 
expencea,  attcrwards  refused  to  do  so. 
Semble,  this  is  upon  the  face  of  the  ret 
cord,,  special  damage  sqfficieat  to  vain* 
tain  the  action,^  though  if  ir  appear  to  be 
of  a  trifling  natuiCi  the  jury  must  find  a 
verdict  for  the  defendant.'  Mea^ber  v.. 
Moore,lt-4^Ce9'i'  s3j 

5  A  horse  beiqg  sold  with  a  warranty, 
the  purchaser  went  to  return  it  fat  uft^ 
soundness,  when  the  seller  ackaow*^ 
ledged  t)iat  he  had  warranted  tlie  horse 
sound,' and  would  return  the  money  if  it 
were  not  so.  Held,  that  this  is  proof  df 
a  warranty  upon  the  original  sale,  ba^ 
yet  is  merely  .  a  proposal  towards  an 
agreement  to  return  tl^e  money,  and  ia 
not  evidence  to  enable  the  purchaser  to 
recover  upon  a  count  for  money  had  and 
received.  He  must  jirocecd  upod  dti 
warranty  as. before,  for  ^he  unsoundness 
is  still  in  dispute.  Pajit*  v.  /fi«7e,'  Hi 
^6Geo.%.  t39' 

6  To  debt  on  a  bail-bond,  at  the  suit 
of  the  sheriff,  the  defendant  pleaded  that 
the  aption  was  brought  for  the.  benefit  of 
ope  S.  a  bailiflfto  the  plainciflT,  and  that 
on  the  arrest,  he  paid  aaU  on  account  of 
debt  and  costs  to  S.  for  the  plaintiff  in 
the  suit,  ^nd  also  5I.  further,  in  satisfac- 
tion, before  the  rule  on  the  sheritf  .ex<*' 
pired,'  and  Which  would  have  satfs^e4 
the  debt  and  costs,  and  was  by  S.  ac* 
cepted  in  satisfactlou  ;  held  bad,  on  de* 
murrer,  for  S.  had  np  legal  interest  i\( 
the  bond,  aad'  no  po«^er  even  to  release 
b^  deed,  and  satisfaction  without  deed  ia 
no  plea,  an^  it  ou|h^  to  have  been  ^he 
ground  of  ao  applicati'6n  to  the  equitable 
jurisdktion  of  the  court,  if  available  at 
ail,  Scbo/ej  and  Artothet  v.  fage^  M 
46  <?^^.  3.  145 

See  PaACTicE,  No.  4. 
'     ^<r#'B'ANK;au?T;  No.  3'. 

7  A  person  acting  as  collector  of  tht 
in(^>me  tax  under  me'  statute  43  0>ea« 
\\\,  c.  bi^i  and  by  ^the'  acknowledge^ 
appointment  of  t)i6  commissioners^  af* 
thoygh  his  assessment  is  not,  ^ujy  .ai*  \ 
signed  under  43  Geo.  ttL  ^,  Oj^,  s.  afj 

is  neverihelcss  to  be  coiisider'e^,  with  re* 
soect  to  all  penalties  for  ihiscrooduc'^ 
as  a  collected  under  that  statute,' fod  Ua«* 
b)e  to  no  9ther  penalty  or  ptinisbtnen^ 
.except  such  as  la  thereby  impoa^';  bt 
reason  off.  5 1.  which  etempj^  c^Uec- 
tors  frofi  all  ^naltirs^  othff  tl^it^  bjT 
t^atact,^  by  the  acts  thttrin, t^M 

*.      •    •»    •  -4X3    '     ^     f^v.z^ 


imposed.  And,  therefore,  where  such 
coUtcior  tomisiued  an  offence  within 
\hi  acr,  which  would  have  been  extor- 
tion at  common  Uw ;  Semble,.  that  h« 
could  onjy  be  prosecuted  for  the  pecuni- 
ary penalty  under  that  act.  The  King  v» 
-  PoiioH  ,afid  AH9thtri  H»  46  Gfo,  2.  213 
S  The  statute  3  W.  and  M.  c.  14,  t. 
%r^  against  fraudulent  devises,  does  not 
extend  to  make  the  devisee  of  lands  lia- 
Ble.in  an  action  of  covenant ,  but  only  to 
Actions  of  debt.  IViUom  v.  KnuUj^  tt, 
^tCeo.s,  ixj 

9  Where  the  plaintiff  declared  against 
the  defendant  forvpublithing  a  libel  in 
ao  account  of  a  iriti  imputing  to  him  the 
crime  of  perjury,  and  Judicial  delinquency 
iahls  character  of  cleric  of  the  court  qSF 
xcqueats  at  Liverpool,  and  the-  defendant 
endeavoured  to  justify  *  at  to  such  parts 
ci  the  supposed  libel  as  purport  to  con* 
tain' an  account  of  the  trial  of  the  plain- 
ti£f^  for  anassauft,  &c.  andof  the  factSj 
circumstances,    and 'statements,   which 

-occurred;*  held  upon  special  demurrer, 
tha^  a  justification  in  snch  general 
and  indeftnite  terms  was  bad,  for  al- 
though to  avoid  prolixity  of  plead- 
lAg,  parts  of  the  libel  might  be  separated 
and  justified  by  distinct  reference,  yet 
this  general  leparation  of  facts  from  ob- 
servations left  the  matter  justified  wholly 
uncertain. 
^  Qu.  What  statement  of  legal  procced- 

.  ^ngs  may  be  justified  ?  Carr  v.  JontSt 
%4SGco.  3.  491 

10  Declaiatioo  iii  debt  that  tbe  deten- 
daol  kept  a  snare  for  killing  hares,  con- 
tra formam  9tatuti»  whereby  and  by  force 
of  the  statute,  an  action  hath  accrued  to 
iiemand  5I.*  held  ^ood,  in  arrest  of  judg- 
ment ;  the  offence  being  created  by  one 
statute,  and  the  action  for  the  whole  pe- 
'^alty  to  the  informer  beinggivcn  byse- 
y^ral  ffubse^uent  ttatiites  lucorporatni  in 
the  statute 2  Ceo.  Ill  c.  19.  The  first 
cUaae  refert  to  the  first  sutule,  the  se-. 
^•Pd  tQ  the  last. 

^u«  Whether  vigore  ttatuti  may  be 
PIS  it  ted  io  such  a  declaration  #  Xen/ 
fJanricarJu.  Stoiet,   7,  46  Ge;  II L 

11  In  an  scti«a  upon  an  an))uity  bond 
>frhere  the  defendant  pleads  the  sutute, 

^If  it  appeal^  by  the  pleadings  that  the 
\:oDs!deration  is  for  relinquishing  of 
lutifiess,  and  sot  a»  jhooey  Considera- 
|xoB,  and  therefore,  excepted  by  the 
lUtttte,  the  plaintiff  may  demur,  and 
need  nbt  be  put  to  reply  that  the  bond 
ll  not  within  the  sutute.  Dot  dem. 
VhVii  T.  SfMtks9m,  T.  46  Gt9,  'III.    ^Xa 


JOOR.. 

It  Where  the  plaintiff  declared  agaioit 
the  defendant  for  publishing  a  libel*  ia 
an  account  of  a  trial  imputing  to  Bin 
the  crime  of  perjury  and  judicial  4eliB- 
q^ency9  in  his  character  of  clerk  of  the 
court  of  requests  at  Liverpool,  and  tbe 
deijandesl  eadcavovred  to  Qualify  *  ss  to 
tuch  parts  of  the  supposed  libel  as  (ur-  l 
port  to  contain  an  account  or  siatcKeot 
of  the  trial  of  the  plaintiff  for  an  as- 
sault, &c.|aod  of  the  facts,  circuipstaBces 
and  statements,  which  occurred  )*  beM, 
upon  spccialdemurrer,  that  a  justificatioa 
in  such  general  and  indefinite  tenps-was 
bad ;  for  although  to  avoid  prolixity  ai 
pleading,  pans  oif  the  libel  might  be  se- 
parated and  justified  by  distinct  ceiietcoc(t 
yet  this  general  separation  offsets  froa 
observationa  left  the  matter  justified 
wholly  uncertain^ 

Qo.  VVhatsutcment  of  legal  proeffd^ 
logs  may  be  justified*  Ckrr  v.  jft"** 
T.  46  Ceo.  3..  49t 

POOR. 

I  Where  several  districts  of  a  pariA 
lying  in  several  counties,  by  agrecmcnti 
unite  in  appointing  overseers  for  upwards 
of  30  years,  a  rate  made  for  the  whole 
parish  will  be  valU,  they  haviag  iv\> 
stantially  the  Henefit  of  the  43  Elis.  c: 
a.  Lane  v.  Coibam  andanetber^  M*ifi 
Geo,  g.  *• 

a  A  master  of  a  workhouse  appoint 
ed  in  vcsirj',  has  not  a  -public  offi:e  or 
charge  under  sand  4  W.  lll.c.ii»s-^ 
to  gain  a  settlement.  A  public  office  and 
charge  are  the  same  thing.  Such  cbai|F 
or  office  roust  be  such  as  must  necci* 
sarily  be  filled  in  succession,  not  a  neis 
duty>  upon  a  contract,  which  may  be 
suspended  or  continued  at  pleasure^ 
Semble^  the  test  of  an  office  or  charge,  it 
that  it  impoce&a  duty  for  the  neglect  or 
breach  whereof  the  party  may  be  indicted. 
Tbe  Ktng  v.  tbe  bdbabitants  ofMenb^ 
B.  46  Ceo,  3.  •  151 

3  On  a  coovidioivbefoiea  justice  of 
the  peace,  it  must  appeal  expBssly  upoa 
the  statement  of-the  evidence^  that  tht 
oJEEcnce  was  committed  within  tbe  tine 
limited  for  the  conviction ;  and  it  can- 
not be  supplied  by  intendment  or  by  !•<• 
formation*  Therefore,  where  a  convic- 
tion  stated  an  information  for  an  offence 
committed  within  three  months  last  put, 
to  wir^  on  the  aad  of  May  hist  patt,  and 
the  evidence  was  stated  of  a  net  com* 
mitted  on  the  22d  day  of  May,  without 
stating  iq  what  year,  and  withoi^  refer- 
rence  to  the  said  sad  day  of  May,  to  tt» 
certain  the  year,  it  was  quashed*  Thf 
King  V.  Woodcock^  ff.  4C  Gt9.  g.     s8( 


^I^ACtlCB. 


fKACTICKr 


-     PRAOTICE.   ' 

4  A  rale  Mtti  for  m  attachmciit.  cion«t 
be  obtained  on  the  lut  day  «f  term. 
^jitiotiym9u»^  Mm  46  Gro.  -  3 .  1 18 

fl  An  attorney^  pUiotiff,  niing  for  hit 
costs,  held|  not  wttbia  the  jurMdktion  of 
■the  London  court  Of  requests,  39  lod  40 
Ceo.  1 1 1 .  c.  104.  He  therefore  may  tue 
in  B.  K  for  a  lum  lcts<hao  5!.  for  costs. 
Mro^yt,  Pmrker^  Af.^6  Qe9.  3.  5* 

3  **  Justly  andebled  to  the  plaintiff  in 
}o«l.  opoQ  and  by  virtue  of  a  certain  bill 
of  escbange  drawn  by  the  defendant,  and 
loog  since  due  and  unpaid,"  is  sufiiuem* 
ly  certain  to  hoki  to  bail»  and  it  is  not  ne- 
cessary to  state  whether  the  plaintiff  is 
^yee  or  indorsee.  Bradtbtntf  v.  Smi" 
difigipmj  M,  46  Gto.  3.  « 17 

4  Where  thare  is  a  count  on  each  of 
several  notes  of  a  banker,  payable  to 
bearer^  the  court  will  not  strtlu  them 
out  as  superfluous,  and  put  the  plaintiff  to 
the  inconvenience  of  provinf  the  consi- 
deration on  account  tot  money  had  and 
ivccived.     Lme  v.  Smithy  Mm  46  Geo.  3. 

g  An  af  reement  by  a  debtor  with  his 
creditor  not  to  be  -ec titled  to  Uke  the 
benefu  of  the  Lord'*  act,  will  not  be 
supported  by  a  coust  of  \wr,  P^riih  v. 
Woiifmecraft^  M,  46  Gt:  3 .  51 

6  After  proceedings  being  delayed  a 
year»  a  term's  iwtice  of«iecuCing  a  writ 
of  inquiry  is  suftcient  \  without  giv- 
ing a  term's  ootice,  of  intending  to  pro- 
feed,  and  then  a  notice  of  executing 
<be  writ,  k  is  therefore  aot  necessary 
to  give  a  term's  notice  of  intending  to 
proceed,  but  a  term's  notice  of  the  nest 
proceeding,  ^mtb  v.  jPast/A  M.^  Geo, 
3.  toi 

7  Where  the  defendantv  being  sued  by 
original,  b^  pleaded  the  atatnte  of  addi- 
tions in  abatement  of  the  original  writ, 
and  had  given  a  rule  10  reply  without 
•oyer  oi  the  original  writ,  the  court  upon 
.motion,  discharged  the  rule  io  reply, 
jn  order  to  let  in  the  plaintiff  to  ^igii 
judgment,  as  for  want  of  a  plea ;  not- 
withstanding the  rule  thai  of  er  cannot 
sow  be  prayed  of  an  original  writ. 

Scmble,  No  advantage  csn  now  be 
taken  of  a  variance  between  the  writ  and 
tht  declarauon.  Vetlfon*  v.  Hfad^  E, 
46  Ceo.  3.  *  363 

8  **  lustly  indebted  for  goods  sold 
and> delivered,"  not  suting  by  whom,  to 
whpm.  Of  tor  whose  use,  ii  insufficient 
ioran  affidavit  to  hold  to  bail.  Ferks 
9.jffverfip  E.  46  Ge9.  |,  3J9 


'    9  Bill  to  the  sheriff  may  Set  aside  aft 
attachment  upon  payment  of^osts,  and  • 
putting  in  bail  without  swearing  to  jncrii«»  . 
or  that  there  is  no  collusion,  if  it  be  swcm 
that  it  is  made  on  the  part  of  the  biiil  to 
the  sheriff.     TAe  Kimg  v,  the  Sheriff  ef^ 
Middiesex  im  Re  FUck  v.  See^rofi^  E.  - 
46  Ge:  3,  34« 

10  Where  a  £xed  fine,  Hx  ttatvte,  for 
a  misdemeanor,  is  miscalculated  in  the 
verdict  and  the  judgment,  the  court  upon 
a  rule  served  on  all  parties  interested^ 
will  alter  the  rule  for  the  judgmentagaioat 
the  prisoner,  and  the  f  ntry  rolU  as  to  so. 
much  of  ihe  punishment,  but  they  will 
not  alter  the  ju4gment  and  verdict.  The: 
Kif^  V.  Stevi/tt,  4ind  Anoiber  S*  aS- 
Geo.  g.  .  3te 

1 1  Upon  a  bmieas  corput  on  which  the 
gaoler  returns  a  commitment,  the  court 
will4>oly  try  the  validity  of  the  commit* 
mem  upon  the  face  of  rt.  And  where  a 
return  was  that  an  apprentice  was  con** 
mitted  for  abaentiog  himself  from  hit 
master's  service,  under  stat.  a«  Geo.  I{«t 
o*  19.  s.  4,  whioh  appeared  good,  tlio 
court  remanded  the  appnsntice,  although, 
it  was  f  worn  chat  he  wis  hound  when  a 
minor,  and  that  when  of  full  age  ha  avoi- 
ded his  indeaturesl 

A  hakeat  corpus  cannot  be  to  Aischaigo 
an  apprrotict  when  of  age  from  inden*' 
tures  ;  exparte  M  Davis,  g  Term  Rep« 
715*  ^OMira.  SemUe^  it  shoUld  be  to  bring 
up  the' app^entioa*  from  soma  custody  or 
improper  controul  over  his  person;  as« 
P«rh«pc,  that  of  the  master,  if  be  deuio 
him  by  force  in  his  service.  The  Xiti^  • 
y-FeHwkk  Eteparte  GiiKf^  Geo  3. 369 

sx!  Semble*  Although  the  truth  of» 
publication  isnojustiflcation,  yet,  if  the 
court  iec»  that  it  is  trae.or  probably  ma^ 
be  true,  it  mxy  be  good  cause  why  the 
court  should  not  interfere  by  granting  a 
criminal  information. 
,  Where  the  party  applied  for  lime  to 
send  to  Trinidad,  for  an  affidavit  of  tht 
truth  of  certain  matters  in  a  libel,  ia  or- 
der to  shew  cause,  against  such  a  rule 
the  court  would  not  grant  ftirther  time* 
Affidavits  ulten  abroad  before  judges 
there,  and  verified^  although  receivable 
as  aflidavtts  of  debts,  are  not  to  be  re* 
ceivcd,  on  rules  10  shew  cause,  in  op- 
position to  affidavits  made  in  this  court. 
The  ^itrg  v.  Drmper^  £,  46  Geo.  3   390 

13  Where  one  is  arrested  on  a  joint 
contract  for  a  small  debt,  and  the  other 
debtor  is  not  sritsud  but  is  abroad  :  and 
the  proceediogs  to  outlawry  against  him 
would  exhaust  the  debf,   the  court  wii) 


nU€TNB» 


PUBUC  pffiCS  A  CtUltGE« 


n«t  compel  dke  ddeiiiaB^  wh«  it  arretted 
to  relis^ith'bit  right  to  plead  ia  abate* 
tauii,    AH6itp»oMti  H,  46    Ot*,  III. 
■'  81S 

'I4  After  a  rale  to  abide  bf  a  piea» 
thi  defeodattt  oanaot  withdraw  a  dc- 
iBttncr  and  plead  mtt  -  e»$  fttum^  and 
aho  two  special  pleas  to  several  breac4i- 
CI  in  covenant,  although  ibt  lai«er  pleas 
oiiiy  tend  10  put  tha  iscu  id  iwae. 

StmhU,  He  *»y  plead  I'the  two 
aptcial  ptcu  without  the  jm»  «jr  /k- 
jlmTi  Cirwhj  and  Antbir  v.  RMm*-* 
Imumt  H  46  Geo,  3.  179 

•  15  A'  plea  is  an  action  of  qui  tam> 
not  entitled  )ui  tarn,  nor  describiag 
tbe  plaintiff  aa  suing  qui  taito, -is  not 
aocb  a  nullity  as  that  the  plaintiff  can 
atan  jadgment  aa  for  wsa't  of  a  plea, 
ir  there  bo  not  soinc  other  cause  for 
jniakadiag  the  plaintiff  aa  to  the  leal 
4ccion  in  which  the  plea  it  goaded. 
IMt  <f  si  tam}T.  H  Bmr^  46  Oro  3.  *4| 
'  16  The  motion  to  Mfef  it  to  thl 
SMVter  10  compute  principal  and  iater- 
tot«  ice.  ia  not  to  be  made  till  the'  daT 
MfBT  tnKriocQtniy  judgment  it  aigned. 
C^fihM  ami  AtntJker  ▼.  CwUtt^  H.  46 

OH.3. 179 

*-'i7  If  a  defendant  ia  aupersedcd  for 
want  of  being  thatgad  in  axtcutioOi  he 
Cannot  betaken  in  axecudon  again  upon 
that  judgment.  Line  v.  Xaitv,  ff.46  Geo, 
J.  ••  ^    •       -         ft67 

18  Whan  a  writ  of  error  in  the  ex* 
chequer  dMnnber  is  nonomased  for  want 
of  a  transcrif(t«-  tfha  defendant  ia  error 
(a  not  aAtitled  to  costs  wider  the  statute 
3  Hen.  VII.  c'  so.  Smh  v.  kieha^d* 
mmd  OiAfttt  H.  46  Gto.  3.  '  tai 
'  §9  Although  c^nmon  process  nay  be 
served  onthc  last  day  of  thoreuMm,  and 
although  tha  declaration  amy  bo  filed 
dthetw  eue^Vk  the  aamfe  day,  aad'ao. 
tice  served  f  yet  if  the  process  be  served 
nt  Che  aamer moment  of  time  it  ia  bad, 
lior  it  excludes  the'  possihilitjr  of  the  de* 
claratioo  being  well  filed  at  the  time  of 
the  saiSfice  of  notice  since  the  declaration 
cannot  be  filed  in  point  of  law  till  after. 
Brook  V.  Brtmettf  T.  46  Geo*  3.  43a 
^  ao  Ventfe  nbt  al'oWed  to  be  changed 
from  Lancaster  to  Londoii,  on  account 
4»fa  great  nuihber  of  Vhncssea  residing 
there,  who  wert  to  pronre  the  commodity 
Oold  to  have  been  bad,  in  an  action  by 
the  vendee  against  the  vendor*  Anomy- 
moaftf  £.  46  Gts*'^.  434 

'  ai  Where,  bjr  mistaka  notice  of  bail 
was  given  as  put  in  at  the  chambers  of 


onchidgv,  whore  it  ^Na|nit  in  befertt 
another  judge,  and  the  ^lautiff  not  find<^ 
ing  tfaacuif  of  ilM  baxl»  pibeeeileidp^ 
the  bail  bond*  and  npon  serving  pro« 
cemthc  principal  idadmeJ,  and  the  bail 
offisred  to  pay  c^tiktlM  pioeeadinga  wave 
nfimraids  aet  aaide^  non  payanat  of 
009  to 


coats  up  to  the  fine  < 


pay   coati* 


Crawford  y,  OiJej^  T.  4$  Geo.  3.    *tg 
83  A  mortgagee  iiaviag    filed  a  nill 
of  foreclosvro  and  having  proceeded  !• 
execution' in  ejectment    and  being   in 
posaessaon  of   the  ttoXM  atod    profits  of 
sool.  a  year  under  an  cjcctmcat,    wot 
having  broug:ht  covenant  for  the  mortgage 
money  and  obtamed  execut^n,  the  court 
refuaed  to  discharge  the  defendant  oat  of 
execution;  far  th^  plaintiff  has  a  right 
to  his    remedy     ^   all    his  securities. 
Coliy^l  GiiiOH,  7t  46  Gra.  3.        516 
a  I  Where   plaintiff  idsuod    a   btiiat 
which  wis  not  Ktancd*  then  alist  and 
fikriet  and  before  aarvice,  but  after  the 
i^uing  of  the  last  irrit»  the  ^defendant 
paid  the  debt  biit  not  the  coata»   faalA 
that  the  plaintiff  might  pradeed  to  re- 
i  cover  coats,  the  action  beinf^  commenced 
I  either  by  the  latiftt  or  the  'plnriea,  irc« 
before  payment.     Torn  v.  Pe/weiL   7\ 
46  Goo.  3.  554 

a4  Whtre  a  sammoaa  ia  obtained  for 
time  to  plead  and  indorsed,  thcdefinw 
dant  must  dnr#  up  and  serve  the  ordcr» 
or  it  will  be  null,  and  the  pbinriff  amp 
signjttdgmem.  ^edgyuiek  v.  AUertom^ 
7.  46  Gee.  s.  55* 

25  Where  a  married  woman  has  a  art* 
tlcme ot  by  deed  of  separatiobv  and  aht 
is  trusted  by  a  creditor,  knowing'  her  tn 
be  married  and  living  ieparate  from  her 
husband,  she  snay  nevertheless  be  dis* 
charged  Upon  filing  common  bail.  fFar~ 
dell  V.  Gooeh.  T.  46  C^,  3.  576 

a  Bai  1  in  erro^  are  as  no  bail  if  (here 
be  an  exception  against  them,  and  the 
defndant  in  ekvor  non  procaes  the  writ 
of  error  for  want  of  justification.  He 
therefore  cannot  proceed  against  them. 
Goulds »  ihimUro&i^  T.  46  Gra.3.   57^ 

PRIMATONSURA. 
iSr/EvrnaN'cK,No.  7* 

PRISONERS. 
Set  Lo&o's  Act,  No.  i. 

PROTBST. 
^/r  Bill  or  ExciiANot,  No.  a. 

PUBLIC  OFFICE  AClURc£ 
See  i'ouai  No.  ^^ 


S£TTL£)tEKX^ 


nrrccMEMX. 


'   QUANTUM  MERUIT^ 
4K»f  AiStiMrsiT,  No.  i, 
6ts  EvsvtKck,  No.  IS. 

REKBWAU 

I  Severil  cuatottH  ^aded  for  all 
teoantt  of  a  manor,  their  farmers  and 
c»tciipiert  of  tenemeati  of  the  manor, 
paving  gardeos  to  take  soil  covered  with 
gtass  on '  a  common,  fer  making  and  Re- 
pairing grass  ^kts  in  gardens  for  th*  im*- 
prbvemeot  thereof,  and  for  the  imorore* 
ihent  of  the  gardens,  and  further  for  the 
making  aiid  repairing  of  banks  and 
'AMuods  for  the  hedges  and  fences  of  tf 
jiemefits  belonging  to  the  manor  ;  and^ 
Ibrther  for  the  improvemcot  of  sack  te- 
nemencs,  not  saying  agricuitaral  im. 
provemtfot  ;  hold,  each  to  be  too  large 
and  uoceruin,  and  to  be'  destructive  of 
the  iright  of  common,  and  therefore  bad. 
HliiOM  V.  mUti,  H,  46  Ceo,  3,      167 


REQUESTS, 


LONDON 
OF. 


COJJRT 


Set  PRACTICB,N0.  •• 

RIVER. 
Ste  NvisAircB,  No.  a* 

SALE  OP  GOODS. 
«r«f  Ac&BBMBVT,  No.a, 

SALVAGE. 
3ie  I]fsuaANcs,Ko.  t. 

SATISFACTION, 
See  Plb ADiKO,  No.  6. 

SEAMAN. 
if^eJuSTicB,  No.  i\ 

SEPARATE  PARISHES^ 
5rr  PouByNo.  3.    '      ,   '     ' 

SETTLEMENT. 

I  Whf  re  a  part  of  a  '  farm  lay  in 
the  townihip  6f  W.  and  part  in  the  pa- 
rish of  B.  a  poor-rate  f^rchc  parish  of 
|).  for  the  part  in  B.  was  held  gooJ^though 
'-previously  the  tenant  had  ^aid  only 
poor-rate  to  A.  but  be  had  pid  tithes 
and  church-rite  to  U.  The  King  v. 
the  Inhabitants  of  ^Btwail,  M,' ^b  Geo 

3.  «5 

a  The  production  of  an   inienture  ot 
apprenticeship  it   ^ufHcient  evideace  of 


ture,  withouC  ahcarin;  tho  paymeat  «^ 
the  duty  upon  the  appreacico  |e«^ 
after  «o  yearly  lor  that  mav  be  pre- 
sumed; neither  is  it  rebutted  byshewiov 
that  th^  is  no  entry  of  payneat  of  sacl| 
ditty  in  thf  book  of  the  receiver  of  tfat 
du^  for  JKMs  Hftietf  bnt  he  might  ha»« 
neglected  to  eater  it.  Tha  £%  v.  ik$ 
MahkmUs  0/  L»tig  Bmckityt    M*  4# 

3  By  •rder  of  two  justteea,  not  apA 
pealed  froasy  f  .$;  aod  Bet^  his  «ifis  wttm 
removed  to  M.  N.  as  thenr  last  phiea  of 
settteoKnt^  aod  afoiiwatds  the  aatd  Betty 
as  the  wife  of  J.  S.  was  removed  from  thf 
parish  of  W.eo^faeaaid parish  ^^f  N« 
without  appeal.  Betty  went  and  sem4 
in  the  pariah  of  B.  and  reaidedfartf  day9 
there,  under  a  hiving  far  a  yaaa*  aad 
returned  to  >if.  N.  and  tiiofe  •dieetiiia 
chargeable.  }.  S.  was  at  the  '^natier 
sessions,  convicted  ufvsfraae^  ferdB» 
sertingiiis  laid  wife,  but^  upon  aa  ap^ 
peal  against  an  oider ofMiaiioei  seamvaif 
the  said  Betty  from  M.  N.  tothe  pak 
riah  -of  B.,  the  appellants  prDilocei*ena 
dence  to  shew  the  marriage  a  -mUityb 
which  was  sot  denied  {  hei4,  that,  after 
the  oidcrs  unappeakd  from,  and  tha 
convictioo,  the  Wsp^eota  wefB  ns»p» 
pod  iroRi  produciog  such  evidence. 

Order  of.  removal,  ^  upea  complaint 
that  the  paupers  lately  came  and  tii# 
tnided  into  the  said  parish  of  K.  endea- 
•vouriiig  ihere  to  settle  as  idhabitaata 
thereof,  contrary  tokiw,  not  haviog  anf 
<  way  acquired  or  obtained  a  legal  settle* 
mentthcfoia,  and  are  liloely  to  ttecome 
chargeable  thereto,  and  we  do  upon  duf 
exemination  adjud^  the  said  complaint 
and  premises  to  be  srue,  and  we  da 
•dirther  upon  tiie  rxamiaation  of  the  aaid 
Betiy  the  wife  of  J.  S.  upon  her  oath^ 
adjudge  that  they  were  last  legally  settled 
at  iBc. V  held  to  coikaia  a  su^siost  aveiw 
ment,  of  thctr  being  then  actually  in« 
truding,  and  of  <heir  then  present  settle- 
ihent,  and  also  to  be  upoa  su^ctent 
examination,  although  only  upon  that 
ofthe  «'ife:'for  a  wife  amy  know  her 

husbind*s  last  place  of  settlement  of  her 
ownkuowledge.     The  King  t,  the"  In ^ 

haiitantj  9/Minegar,  £-.  46  Gfo,   Hi. 

3jS 

4  A  Greenwich  pensioner  placed   out 

to  boifd  by  his  paiish  at  as.  6J.  a  week 

paid  by  them  to  an  inhabitant  of  another 

parish  for  bts  board,  tc<.  he  working  at 

I  a  servant  for  liim,    dors  not  acqvr.r«    a 


ippreaticeshtp  duly  effected  by    ioden-  I  sculemc'at  by  such  residence    and    set.- 


SrTTLEIfBKT  BTSIRVI^E. 

iUekimibsU^  £.  46  Gto.  3.  373 

5  Where  •  pMper,  appceoticed  to  the 
ipaater  of  a  snuU  tradmg  vend  had 
•lept  more  thn  forty  aisbtt  at  S.  but 
•kf  t  the  last  night  ol  hit  atrvice  ^t  B. 
•ad  had  tkpt  there  prerMM^ly,  cnoic  thao 
fMtj-ni^U  at  hia  grandinothcr't«  ks 
CADiaqueqce  o£  being  ill  of  a  fever,  and 
^«raa  received  back  by  his  misur;  hdd, 
that  hm  -waanot  settled  in  B.  the  rcsideoce, 
CZGipt  for  the  latt  oight,  being  only  in 
comequeAoe  of  aickocts.  The  Kimg  r, 
ftht  imbmiiuuurf  Amrmhy^  M.  46  Cm. 

••  '  375 

.  6  A  paaper  hired  nr  a  year'  ending 
fttac  of  March,  goei  on  the  251b  of 
mardi  with  kave  of  hit  auiter  to  a  nop 
oratatatie  for  hiring  ofaervanta,  in  order 
t0  get  a  place  at  the  cod  of  hia  aerrice, 
and  returning  early  in  the  morning  of  the 
«6th,  the  naaoer  turns  him  away  offer- 
ing kia  kat  than  hia  wagei,  the  pauper 
pa  the  ont  day  tummona  the  maater 
More  a  magtairale,  who  ordcra  the  mast 
4cr  iwrbaUy  to  deduct  is.  6d«  from  his 
.whok  wagea,  the  pauper  goea  into  tno* 
thcr  sanrioe,  and  is  shortly  after  paid 
diis  whole  year's  wagcf.  Held  that  the 
paepcr  gains  00  sattlement  during  his 
service  with  the  first  maater.  7he  JCimg 
.v.  ihe  Jmhahitmmtt  of  LeigA,  7*.  46  Geo. 
#•  '     56? 

SETTLEMENT  BY  APPRENTICE. 
SHIP. 

1  A  pauper  apprenticed  tea  mariaer 
Af  Topsham,  to  serve  on  board  a  ship 
trading  from  Pook  to  Shields,  is  at  Pooie ' 
with  the'vesselin  the  course  of  his  scr- 
!vicc  where  his  master  becomes  a  ^^ak- 
jiipt  and  the  service  is  terminated,  and 
there  resides  more  than  forty  days 
jkeping  on  bpard  the  ^tttti  ;  held, 
^at  he  gains  a  settlement  at  Poole. 
T6e  King  v.  tbe  Inbuhitamts  •/  T»fi- 
dhsm^  Devntbire^  T.  46  Ge^.UL    457 

SETTLEMENT  BY  SERVICE. 

f  Where  a  servant  who  was  hired  for 
B  year  on  the  i8ih  of  October,  wKh  li- 
berty  to  quit  on  a  month's  n.)tice  or  a 
month's  warning,  give  notice  to  quit  at 
old  Michaelmas,  and  upon  applying  to 
her  mistress  for  wage;;,  >lie  toid  btr  that 
she  had  a  week  to  :>ervr,  the  servant  of- 
fered to  serve  the  week  but  the  mistress 
aaid  it  was  no  lu^itwr,  %\x  had  goi  ano* 


SIMONY. 

•therserrv^t  ih  the  house,  beU  thatth*: 
was  a  dissolution  of  the  contract,    ata 
not  a  dispensation  of  the  service.     7< 
If/a^  ▼.  the  Inballimnu  9J  the     Pari 
of  Rutball in  fTiU*. r.46  Cre.  ///.  4,1 

«EW£RS. 

X  The  coreaissioncn^f  sewers  an^er 
sUtute  aS  Hen.  VIII.  c.  5,  must  preae. 
the  lands  of  krels,  fcc.  to  be  benefited  : 
sea  walls,  &c.  by  juries  aammoncd  up 
a  precept  directed  to  the  sheiiff,   aud  t^ 
him  summoned  from  the  body   of  tb 
county.    Aiui  where  such  a  jury   was  bi 
custom  summoned  by  a  precept  to  the 
sheriff    who  issued   a  precept    to    tb: 
ckrlcto  the    commissioners,  to  summos 
the  foreman  of  a  standing   jury,    sum- 
moned by  tbe  sheriff  at  the  commence^ 
ment  of  every  new  commission,  and  all 
of  whom  acted  for  life,  or  until  remov- 
ed for  good  cause,  within  a  certain  dis- 
trict called  a  view,  and  resided  there, 
and  were  l»bk  to  be  rated  there,    and 
such  a  jury  was  sumatoncd  to  inquire  o^ 
lands  to  receive  benefit  by   a    sea-wai: 
there  erected,  such  jury  being  interest- 
ed,   and    being,  also   without  jurisdic 
tion,  their  prettntment  was   held  abso- 
lutely  void.     The  jury  preaenitog   roust 
also  be  sworn  in  coon,  and  present  upon 
the  testimony  of   witneaset,  and  where 
such  sunding  jurymen,  were  only  swon^ 
upon  entering  on  their  ofiices,  onppoict. 
ing  a  new  Careman,   it  was  held   bad. 
Nerthefis  the  w«nt  of  jurisdiction  waved 
by  traventng  their  presentment.      Tbe 
traversing  jury  most  aisobeofthe  body 
of  the  county.     But  standing  jurica  mar 
be  allowable  to  assist  the  view  of  the 
commissioners.     Kex  v .  tbe  Ctmmiiueji - 
ers  ofSrwersfor  tbe  County  ofSomeruty 
Af.  ^6  Gee,  3.  10^ 

SIMONY. 

I  The  inhabitants  of  P.  having,  ly 
endowment  and  an  ancient  deed*  (he  rtgh: 
of  appointing  4i  cerate  who  is  entitled, 
besides  a  saljry,  to  tbe  receipt  of  vicarial 
tythes,  an  inclosure  act  is  passed,  re 
citing  that  it  is  matter  of  doubt  whether 
the  curate  is  entitled  to  small  tithes  or 
to  a  modus  in  lieu  thereof,  which  ^urs- 
tien  is  left  unsettled  by  the  act;  the  m. 
habitants  fjur  tcais  afterwards,  prt^rut 
a  curate,  with  whom  they  enter  into  a  11 
averment  signed' by  him  and  the  in'ij- 
buauis  staling  bis  apfo).iuncut|.And  Uti 


staKjtes. 

be  Ucfititlcd  to  the  «'  payment  of  401* 
8s.   s4.  unojlly,  ptyable    out  of  che 
laflds  aad  hemdidmcnit  at  P.  ia  light 
of  the  said  curicf,  cofetber  with  sur- 
plice fees  aud  all  o0^  profits,  privi- 
ledges  and  appurtenattOBS  to  the  tame  be- 
longing and  of  right  payable.     The  in- 
habiunts  eoosidenirgf  that  sum  not  snf- 
ficieotf    voluntarily  agreed  to  pay  a  far- 
ther aoonal  sum  of  agl.  i?9.  toJ  i   with 
m  proviso  ti^at  it    shall  not  in   any  res- 
pect alter  the   money  payment  of  ^1. 
%9.  ad.  wherewith  the   said    f»nds  are, 
tDd  have  been  immemoriilly  charged  in 
right  of   the   said  church.     Held«  that 
fhis  agreement  giyesa  beiieitt  to  the  in. 
.  Jubitants,  *  who  make  the   pftsemation 
inasmuch  as    it    bars  the  right  of   the 
curate  to  his  tythes,  and  affords  evidence 
in  future  of  a  modofi  and    is  theretore 
simooiical  and  void,  under  the  statute 
31  Elii.  c.  6.  s.  5.      The  ICing  y.    /^ 
Bhbof  ^Oicfoid^  T.  46  Geo.  j.        570 

SLANDER. 
Set  PLiaaiMC,  No.  4. 

SPECIAL  DAMAGE. 
Sti  Pliauxnc,  No.  4. 

STATUTES. 

1  39  Geo.  III.  c.  69,  See  Action 
«rON  THif  C\SK,  No.   i. 

a  41  Geo.  III.  c.  113,  See^QXvev 
vroN  THK  Casi,  No  I.  ' 

3  39  and  40  Ceo.  III.  c.  I04f  See 
Pa  ACTict,  No.  a. 

4  44  Geo.  III.  G.    lOS,  Sft  Bank- 

«OPT,  No.  I. 

5  39  tlia.  c.  7,  s.  Wt  See  Bank- 
%UPT,  No.  a. 

6  43  Eliz.  c.  z,  13  and  14  C.  II. 
c  la,  s.  ai,    See  Poor,  No.  im 

7  41  Geo.  Hi.  c.  70,  See  Banic> 
EvrT. 

8  I  Jtcl.  c*  15,  See  Bankrupt, 
No.  4. 

9  3  aod4W.  and  M.  c.  si,  s.  3, 
See  SaTTLaMBMT,  No.  5. 

10  19  Geo.  II.  «.  31,  s.  I,  See 
Bankkupt,  No.  5. 

11  10   and  It   W.  III.  c.  13,    St^ 

CoNSTABLa,  No.  I. 

la  4J*c.  I.  c.  15,  s.  t,  See  BanR- 
avfT,  Ifo.  8. 

13  3  aad  4  W.  III.  c.  1  %,  s;  6,  See 
Poor,  No.  a. 

1443  Ceo.  in.  c.  99,s.ji,  ia,6i, 
SSfSee  Pl  RAD  I  NO,  No.  7. 

14  43  filia.  «.  a»  See  Pooiij  No.  3. 


TRESPASS. 

rtf  3  W.  and  f^.  c.  iX,  ss.  9t  3,  Sew 
pLRA&tNC,  No.  8. ' 

17  a9  Car.  II.  c.  3,  14  Geo^  H.  e; 
90,  See  EjECT.MrMT,  No.  a. 
'18  ta  Car.  U.  c.  4,  s.  8,   See  Xvsxf* 

R  ANCE,  No.    T. 

19  7  Geo.  I.  c.  3t,  See  BankrV^, 
No.  t. 

ao  13  Elii.  c.  7,  1.    I,  See  EAim-* 
R  u  rr.  No.  a. 

at  5  Ann.    c.  14^  See  pLtADiNftt 
No.   10.    •  I. 

3£  a  Geo.  III.  c.  19,  See  Pliao« 
I  we.  No.  19.  , 

23  13  Geo.  IIL   c.   Sp,  See   Tr«s- 

PASS,    No     I. 

24  17  Geo.  III.  c.  26,  S'r^PLEAo^ 

fNC,  No.  1(. 

25  13  Geo.    III.  c.  23,   a.   la.  Set 
Justices,    No.  i. 

26  a3  Geo.  I.  c.  52,  See  Costs^No* 
3- 

STATUTE  OF  FRAUDS. 
See  Copyhold.  No.  i. 

STATUTE  OF  LIMITATIONS* 
See  Copyhold,  No.  i. 

SUBPCENA   Dl'CFS  tecum. 
See  AxTACiiMRNr,  No.  i. 

SUBSEQIJFNT  E.ARNINGS   Of 

B.\NKRUPT. 
See  Bankrupt,  No.  2.  * 

SUPERSEDEAS. 
^?rr  Pa  ACTION,  No.  17. 
See  EaaoR,  No.  i. 

TERM  LAST  DAV  OF. 
See  Pa  AC  riCE,   No.    x. 

TERMS,  NOTICE  OF  PROCEED. 
INC. 
^rr  PRACTICE,   No.  6. 

TRADE,  US.\CE  OF. 
-yreTaoviRj'No.  a. 

JR  ADE,  OBSTRUCTION  OF. 
^rr  Act  ION  cpon  TiiaCASt,  Nos, 

TRADING. 
See  BANKRu.^T,  No.  2, 

TR5SPASS,      ' 

Sre  Costs,  No.  2. 

1  Parol  order  of  commitment  by 
i  justice,  unril  the  efFcct  of  a  warrant  of 
I  discrws   for  a  penally  be   known,   heii 

3 


T&OVBIU 


iirEAil 


fMJ  M  ttatnte  43  G«o.  III.  c.  Is^  for 
MUioi  goods  oa  a  S  uiuUy.  ^/i//  v.  H^sff, 

t  Gram  ttf  one  liis  hcirt  ind  usigosy  ta 
iooiUcrattoa  of  »  sum  of  money,  of  a  li- 
berty for  him,hit  heirs  and  asiigaa  co  car* 
ra  up  a  toa|h  (or  a  draia  for  a  collicrj) 
Irom  the  bottom  of  a  piece  of  land  of  the 

r  (or  to  an  adjoining  piece  of  Uod  of 
grantee»  and  also  liberty  for  him, 
kif  heira  and  vsigntt  to  nuke  two  little 
•oogh  piu  in  the  said  land  of  the  grantor, 
la  a  certain  place  there  for  the  more  easy 
and  safe  carrying  up  the  tail  of  the  sough 
cue  of  them  la  be  covered  from  the  top 
of  the  intended  sough  to  the  surface  of 
tbegrooadv  at  aoon  as  conveniently  may 
fce  done,  after  the  making  thereof,  and 
the  other  to  be  kept  open  for  examining 
the  tough  at  long  as  is  necessary  for  that 
^  f«fpote  and  00  longer  ;  held,  that  the 
*  grant  ofthesouehis  a  cootinuing  grant 
and  the  right  of  orening  the  tough  pit, 
occatiooally,  for  the  necessary  repair  of 
the  sough 9  is  Incident  thereto  by  virtue 
•f  the  grant.  Hodgton  ▼.  FieU^  T,  46 
^•.3,  538 

TROVER. 

1  Where  a  factor,  having  a  Hen  upon 
faadtf  pledges  them  to  his  creditor  lor  a 
debt  withoQt  notice  of  tuch  lien,  and 
without  any  express  intenttoo,  at  the 
time  of  making  the  lieA  the  subject  of 
pledge^  the  pawnee  of  the  goods  cannot 
uke  advan^ge  of  this  lien,  in  defence 
to  an  action  of  trever  U  thtaiutof  the 
owner. 


Semile  m/Uefp  if  the  Hoi  if  expieeaal/ 
transferred  to  tfa«  pawnee,  and  tho  daifli 
made  on  that accoaatBuvely.  M^QamSU 
V.  Dwii^  Af .  46  Gt9,  3.  2 

a'  Sembk.  The  courMkanveryatroBf- 
Vf  against  iha  otUblishowot  oiF  a  laeia 
for  a  general  kalanca  by  camen,  aa  a 
atage  of  inde*  aad  wliereaiaaj  wttnesaea 
were  called  frona  disunt  parla  of  the 
country  to  prove  it»  and  there  waa  bo 
evidence  on  the  other  aidcy  and  the  juay 
fouiid  against  the  general  lien,  the  ver- 
dict was  held  to  be  not  against  evidence* 
for  it  did  not  clearly  fix  the  party  with 
the  knowledge  of  tuch  usage.  Kuxbfartb 
amdan^hv  V.  Hadfield  umdvthtn^  B. 
46^^*3.  Sat 

TRUST. 
S«t  Cory  HOLD,  No.  i. 

TOWNSHIP. 

5rr  SxTTLSMKjITtNo.  1, 

VENDOR  AND  PURCHASER. 
See  AucTiOM^  Now  i. 

UNITED  PARISHES. 
See  Pooa^  No.  1. 

*  WARRANTY. 

^frPLBADiirc,  Na  5. 
^rr  I  a  s  u  aANca,  No.  2. 

WATER-MILL. 
See  DxMisi»  No.  1. 

WEAR. 
See  NvisAHca,  No.  %• 
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